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TO 


JAMES   KENT,  ESQUIRE, 


CHANCELLOR 


STATE    OF    NEW-YORK. 


DIAR  SIR, 

IT  is  more  than  seventeen  years  since,  at  your  friendly 
solicitation,  I  undertook  to  report  the  decisions  of  the  Su- 
preme Court,  in  which  you  then  presided ;  and  after  your 
removal  to  the  Court  of  Chancery,  it  was  my  happiness  to 
attend,  for  the  same  purpose,  your  whole  administration  of 
Equity.  To  record  a  series  of  determinations  that  have  shod 
so  much  lustre  on  the  jurisprudence  of  our  country,  has  been  to 
me  a  source  of  much  pleasure  and  instruction ;  and  in  taking 
leave  of  the  employment  of  so  many  years,  I  cannot  for  ben  r 
openly  to  declare  my  warm  sense  of  your  continued  kindness 
and  distinguished  regard.  My  sentiments,  on  this  occasion, 
would  be  very  imperfectly  expressed  in  the  ordinary  language 
of  grateful  acknowledgment ;  but  I  abstain  from  indulging 
feelings  that  impel  me  to  speak  of  you  in  terms  which 
might,  perhaps,  be  attributed  to  the  partiality  of  friendship, 
and  I  would  not  willingly  be  suspected  of  flattery  towards  you, 
even  when,  having  no  views  of  private  interest  or  ambition 
to  gratify,  there  can  be  no  ground  for  such  an  imputation. 

Though  it  might  not  be  deemed  improper  or  unseasonable, 
if  your  character  as  a  judge  were,  at  this  time,  delineated  by 
one  who  has  had  the  most  favorable  opportunity  to  study  it 
with  the  closest  attention,  and  were  it  in  my  power  to  uot- 
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trav  it  in  the  bright,  but  genuine  colors  of  nature,  I  should  re« 
frain  from  the  attempt,  since  the  public  has  already  set  its  seal 
to  your  reputation  ;  since  there  is  not  a  lawyer  who  does  not 
pronounce  your  name  with  gratitude  and  veneration  ;  not  a 
votary  of  legal  science  who  does  not  hail  you  as  his  guide,  and 
rejoice  in  the  light  your  labors  have  afforded,  to  conduct  him  in 
the  path  of  his  inquiries;  and  who  is  not  stimulated,  by  your 
example,  to  extend  his  researches  into  the  various  regions  of 
jurisprudence,  which  you  have  explored  with  such  splendid 
success. 

Nothing  contributes  so  much  to  the  true  glory  and  happi 
ness  of  a  nation,  as  the  pure  administration  of  justice ;  and 
never  has  justice  flowed  in  a  purer  stream  than  while  you  pre- 
sided in  the  Court  of  Chancery.  Compelled,  by  the  policy  of 
the  constitution,  to  retire,  in  the  full  meridian  of  your  facul- 
ties and  fame,  from  that  high  station  which  you  have  so  long 
filled  with  honor,  the  splendor  that  surrounds  your  character 
will  diffuse  its  beams  over  the  remainder  of  your  life. 

In  presenting  to  you  these  volumes,  I  offer  to  your  accep- 
tance little  more  than  the  products  drawn  by  your  own  un- 
wearied industry  from  the  rich  mines  of  legal  learning,  puri- 
fied from  the  dross  of  prejudice  and  error,  and  tested  by  your 
own  enlightened  judgment.  If  the  decisions  contained  in 
them  do  not  exhibit  the  whole  of  that  beautiful  system  of 
Equity,  which  your  liberal  and  comprehensive  mind  had  sur- 
veyed for  itself,  they  furnish  the  best  materials  for  those  whose 
duty  it  may  hereafter  be  to  complete  the  noble  work  which 
you  have  begun,  and  who  may  find  in  your  labors  the  most 
powerful  incentive  to  their  own. 

I  am,  dear  Sir, 

with  unfeigned  respect, 

your  sincere  friend, 

and  obliged  servant, 

WILLIAM    JOHNSON. 
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1*.  NEAFIE  against   T.  NEAFIE  and  others.  18-23. 

[Approved,  Si  Edw.  467.]  -~^-^s^**. 

A  bill  regularly  dismissed  on  the  merits,  may  be  pleaded  in  bar  of  a        NEAFIE 
new  bill  for  the  same  matter;  but  to  make  a  decree  of  a  dismissal        NEAFIK. 
of  a  bill  on  the  merits  a  bar,  it  must  be  an  absolute  decision  upon 
the  same  point  or  matter,  and  the  new  bill  must  be  brought  by  the 
same  plaintiff  who  filed  the  original  bill,  or  his  representatives, 
against  the  same  defendant,  or  his  representatives.     If  the  defend- 
ant in  the  original  suit,  having  since  acquired  a  legal  estate  or  legal 
adv.intage,  files  his  bill  against  the  former  plaintiff,  the  cause  is 
opened  on  its  merits. 

THE  bill  (filed  January  18,  1819)  stated,  that  in  1803,  J*nuan,t. 
John  Neafic,  lately  deceased,  father  of  the  plaintiff,  made 
a  verbal  agreement  for  the  purchase  of  a  farm  in  Orange 
rounty,  containing  518  acres,  for  8500  dollars,  and  I  old 
the  plaintiff  that  he  intended  to  have  the  contract  in  the 
plaintiff's  name,  having  promised  to  purchase  a  farm  for 
him  ;  that  a  written  contract  for  the  purchase  was  executed 
*accordingly  on  the  17th  of  March,  1803,  between  the  plain-  [  *  2 

tiff  and  S.  Livingston ;  and  J.  N.  having,  afterwards,  paid 
the  purchase  money  according  to  the  contract,  S.  L.  execu- 
ted a  deed  in  fee  of  the  farm  to  the  plaintiff,  and  delivered 
v!u>  deed  to  J.  JV.,  who  gave  his  note  for  the  balance.  That 
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1823.  tne  plaintiff  and  J.  N.  agreed  to  live  on  the  farm  together 
but  in  1804,  the  plaintiff  moved  off,  which  offended  .7.  N. 
anci  his  affection  became  alienated.  That,  A.  Dey  having 
paid  the  note,  the  plaintiff  executed  a  mortgage  to  him  for 
the  amount.  That  in  1809,  J.  N.  filed  a  bill  against  the 
plaintiff  and  A.  Dey,  alleging  that  the  deed  to  the  plaintiff 
for  the  farm  was  in  trust  for  him,  J.  JV.,  and  praying  that 
the  plaintiff  might  be  decreed  to  release  and  convey  the 
farm  to  him.  That  the  plaintiff  and  A.  D.  answered  the  bill, 
and  denied  the  trust.  Witnesses  were  examined,  and  the 
cause  was  heard,  on  the  pleadings  and  proofs,  in  1813,  and 
there  was  a  decree  dismissing  the  bill  on  the  nerits,  with 
costs,  which  decree  was  enrolled  January  25,  1813.  The 
plaintiff  insisted  that  by  this  decree  his  rights  were  defin 
itively  settled.  That  J.  JV.  had  four  children  besides  the 
plaintiff,  and  on  the  13th  of  October,  1816,  made  his  will, 
by  which  he  gave  the  estate  to  his  other  children  and  rep 
resentatives,  appointing  the  defendants,  /.  N.,  B.  Ferris, 
and  Walter  Cox,  his  executors,  omitting  the  plaintiff,  and 
died  on  the  26th  of  October  following,  possessed  of  an  unen- 
cumbered estate  to  the  value  of  30,000  dollars.  That  the 
executors  leased  the  farm,  and  the  plaintiff  took  possession 
under  the  lessees.  That  the  executors  and  devisees  have 
brought  an  action  of  ejectment,  in  which  a  default  has  been 
taken  against  the  plaintiff.  That  the  executors  or  devisees 
have  possession  of  the  deed  from  S.  L.  to  the  plaintiff,  who 
is  thereby  prevented  from  establishing  his  title  at  law  ;  and 
the  defendant  J.  N.,  who  said  he  had  the  deed,  has  refused 
to  deliver  it  up.  That  the  deed  was  intended  by  the  tes- 
tator as  an  advancement  or  portion  to  the  plaintiff.  Prayer 
that  the  defendants  be  restrained  from  prosecuting  the  ac- 
[  *  3  ]  tion  *of  ejectment,  or  issuing  execution  ;  and  that  the  deed 

be  delivered  up  to  the  plaintiff,  and  he  be  quieted  in  his 
possession,  and  for  general  relief.  The  defendants  answer- 
ed, and  proofs  were  taken  in  the  cause. 

B.  Robinson,  and  J.  Duer,  for  the  plaintiff,  contended, 

1.  That  a  decree  of  this  Court,  signed  and  enrolled  be- 
tween the  same  parties,  was  binding  and  conclusive  upon 
such  parties  and  their  representatives,  and  that  the  facts  thus 
decided  cannot  be  brought  again  into  discussion. 

2.  That  a  decree  having  been  pronounced  in  this  cause 
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on  the  merits,  between  the  plaintiff  and  his  father,  J.  N.,  and  1 323. 
enrolled  and  acquiesced  in  for  above  five  years,  it  was  con- 
clusive  evidence  of  the  plaintiff's  title  ;  and  that  he  was, 
therefore,  entitled  to  a  perpetual  injunction,  in  the  same 
manner  as  if  his  title  had  been  established  at  law.  They 
cited  3  Atk.  809.  6  Bro.  P.  C.  (Tomlin's  Ed.)  1.  395. 
Dickens,  388.  678.  2  Equ.  Cas.  Abr.  527.  Eden  on  In- 
ju.nct.  254.  Mitf.  PL  75.  193.  2  Vesey,  232.  577.  2 
Bro.  P  C  522. 

C.  Baldwin,  contra,  contended,  1.  That  the  decree  dis- 
missing the  bill  of  J.  JV.  in  1813,  did  not  settle  the  points 
in  controversy  in  this  suit. 

2.  That  the  plaintiff  might  and  ought  to  have  filed  a 
cross-bill,  and  had  the  questions  settled  in  such  suit. 

3.  That  if  the  former  decree  did  settle  the  questions  in 
controversy,  the  plaintiff  should  have  availed  himself  of  it 
in  the  suit  at  law. 

4.  At  any  rate,  the  filing  of  the  bill  in  this  case  opens  the 
former  decree,  which  is  not  a  bar  to  the  defendants  in  this 
cause. 

5.  The  defendants  in  this  case  have  the  legal  advantage, 
arid  the  plaintiff  must  show  that  he  has  the  equitable  right, 
to  entitle  himself  to  the  aid  of  this  Court. 

He  cited  1  ITenion,  244.  310.  2  Vernon,  328,  329. 
*Beames's  Pleas,  212.  4  Johns.  Ch.  Hep.  192.  300.  2  [*4 

FonbL  Equ.  ch.  3.  s.  1,  2,  3.  1  Watk.  on  Copyholds,  216. 
1  Atk.  571.  11  Johns.  Rep.  191.  2  Atk.  480.  2  Ch. 
Cases,  231.  1  P.  Wms.  108.  1  Vesey,  76.  Beames's 
Orders,  8.  Hard.  125.  2  Freeman,  32. 

THE  CHANCELLOR.  In  this  case,  proofs  have  been  taken 
touching  the  merits,  but  the  counsel  for  the  plaintiffs  have 
stated  preliminarily,  that  the  decree  mentioned  in  the  plead- 
ings is  a  conclusive  bar  to  all  defence  and  discussion  upon 
the  facts,  and  that  the  plaintiff  is  entitled,  as  of  course,  to 
!><•  quirted  in  his  possession,  by  a  decree  for  a  perpetual 
injunction.  It  is  contended,  on  the  other  side,  that  the  for- 
mer decree  did  not  settle  the  questions  now  in  controversy 
:uid  that,  if  it  did,  the  filing  of  this  bill  opens  the  former 
!i  .  ree. 

A  bill  regularly  dismissed  upon  the  merits  may  be  plead 
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1823.  ^  "  oar  °f  a  new  b'l'  f°r  tne  same  matter;  for  if  the  same 
matter,  or  the  same  title,  should  be  drawn  into  question 
again,  by  another  original  bill,  it  would,  as  the  cases  say, 
KS\KIK.  "  introduce  perjury,  and  make  suits  endless."  The  cases 
to  this  point  were  referred  to  in  Ferine  v.  Dunn.  (4  JoA/i- 
son's  Ch.  Rep.  142.)  But  in  the  cases  I  have  looked  into 
upon  dismission  of  former  bilh,  the  new  bill  was  brought  by 
the  same  party  who  filed  the  original  bill;  and  there  is  said 
to  be  a  material  distinction  between  a  new  bill  by  such  a 
party,  arid  a  new  bill  concerning  the  same  subject  by  the 
defendant  in  the  first  suit.  To  make  the  dismission  of  the 
former  suit  a  technical  bar,  it  must  be  an  absolute  decision 
upon  the  same  point  or  matter ;  and  the  new  bill,  it  is  said, 
must  be  by  the  same  plaintiff,  or  his  representatives,  against 
the  same  defendant,  or  his  representatives.  The  present 
bill  presents  new  views  of  the  case,  and  new  and  distinct 
rights  are  introduced.  The  defendants  in  the  present  bill 
have  acquired,  since  the  former  suit,  a  legal  estate,  or  a 
legal  advantage,  by  the  judgment  in  the  ejectment  at  law  ; 
[  *  5  ]  and  this  *Court  will  not  lend  its  aid  to  the  plaintiff  to  de- 

prive them  of  that  advantage,  unless  he  can  show  a  clear 
equitable  right.  A  decree  dismissing  a  bill  upon  the  merits 
does  not  establish  any  new  right  to  be  carried  into  effect  ; 
it  only  declares,  that  the  plaintiff  has  failed  to  establish  the 
equity  which  he  had  set  up ;  and  if  he  has  had  his  claim 
discussed  upon  the  merits,  he  ought  not  to  be  permitted  to 
sue  the  defendant  again,  with  a  fresh  introduction  of  his 
claim.  But  the  representatives  of  the  plaintiff  in  the  for- 
.  mer  suit  are  not  plaintiffs  in  this  suit.  They  have  not  re- 
sorted to  this  Court  for  a  further  discussion  of  their  claim. 
They  have  acquired  certain  rights  at  law,  and  they  now 
insist  that  the  defendant  in  the  former  suit  cannot  come 
here  with  his  original  bill,  and  deprive  them  of  those  legal 
rights,  on  the  fact  simply  of  the  former  decree ;  and  that, 
before  he  can  be  entitled  to  a  decree  declaring  and  enfor- 
cing his  rights  by  process  of  injunction  or  execution,  he  must 
show  and  prove  them.  His  pretensions  have  not  been  af- 
firmatively established  in  this  Court.  He  cannot  show  any 
rights  acquired  by  the  former  decree,  except  simply  the 
right  to  bar  the  then  plaintiff,  or  his  representatives,  from 
a  new  bill  upon  the  same  matter.  That  technical  bar 
rests  on  grounds  not  applicable  to  this  case.  In  Kinsey  v 
10 
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Kinsey,  (2  Fesey,  577.)  a  decree  in  a  former  suit,  in  which  1823 
llie  then  defendant  was  the  plaintiff,  was  pleaded  in  bar, 
and  no  objection  was  raised  on  the  fact  that  the  order  of  the 
parties  was  reversed.  But  that  was  not  the  case  of  a  dis-  NK.*KIE. 
missal  of  the  former  bill :  the  plaintiff  in  the  second  suit  had 
insisted,  in  his  answer  in  the  former  suit,  on  the  same  mat- 
ter he  had  now  charged  by  his  bill,  and  the  decree  had  been 
against  him  in  favor  of  the  bill.  It  was,  therefore,  a  bill 
to  introduce,  for  further  discussion,  the  same  claim  which  he 
had  introduced  in  the  former  suit,  and  upon  which  the  de- 
cree had  passed  against  him.  The  case  in  point  against  the 
pretension  now  advanced  by  the  plaintiff,  is  Sawyer  v. 
Bletsoe,  (2  Fern.  328.  1  Fern.  244.  S.  C.)  B.  brought  his 
bill,  as  devisee,  to  be  relieved  *against  a  recovery  in  eject-  '  *  6  \ 

ment  by  S.  On  hearing,  he  was  decreed  to  pay  £100,  and 
on  default,  the  bill  was  to  stand  dismissed,  with  costs ;  ne 
made  default  in  payment,  and  the  bill  was  dismissed.  B. 
afterwards  obtained  a  conveyance  from  the  heirs,  and  so 
gained  a  title  at  law ;  and  S.  brought  his  bill  to  have  the 
£100  paid,  and  set  forth  the  proceedings  in  the  former 
cause.  But  the  case  says,  "  it  was  agreed,  that  notwith- 
standing the  dismission  of  the  bill  of  B.,  S.  being  now  plain- 
tiff by  an  original  bill,  the  cause  was  open,  and  the  merits  of 
the  case  properly  before  the  Court."  The  case  was  after- 
wards discussed  upon  the  merits,  and  the  bill  of  S.  dismissed. 

This  authority  is  cited  to  that  point  in  the  late  elemen- 
tary treatises  ;  (2  Maddock's  Tr.  248.  Beames's  Pleas,  21 1 . 
note ;)  and  I  do  not  find  that  it  has  ever  been  questioned, 
or  the  distinction  there  taken  overruled. 

My  conclusion,  upon  examination  of  the  cases,  and  the 
grounds  upon  which  they  rest,  is  that  the  plaintiff  in  the 
present  suit  must  do  more  than  merely  show  the  former  de- 
cree, before  he  can  entitle  himself  to  the  assistance  of  this 
Court,  according  to  the  prayer  of  his  bill.  His  bill  opens 
the  cause  upon  the  merits  ;  and  these  merits  must  be  inves- 
tigated before  he  can  ask  for  a  decree  in  his  favor.  The 
objection  to  the  admissibility  of  the  defence  is  overruled. 

Order  accordingly. 

N.  B.  The  cause  was  afterwards  directed  to  be  set  down 
for  hearing  upon  the  merits. 

II 


7«  CASES  IN  CHANCERY. 

1823. 

ELLIS  *£LLIS  against  CRAIG  and  others. 

CRAIG. 

Where  money  us  lent,  to  be  paid  at  or  on  a  certain  day  specified,  will 
interest,  to  be  paid,  in  the  mean  time,  at  stated  periods,  the  bor- 
rower cannot,  by  tendering  the  debt  or  principal,  before  the  day 
stipulated  for  its  payment,  stop  the  interest ;  for  the  time  of  pay- 
ment, in  such  case,  is  part  of  the  contract,  and  for  the  mutual  bene- 
fit and  convenience  of  both  parties. 

As  where  the  defendant,  to  secure  the  payment  of  a  sum  borrowed 
in  1818,  executed  a  bond  and  mortgage,  conditioned  to  pay  the  debt 
"on  the  first  day  of  May,  1825,  with  lawful  interest,  payable  quar- 
ter-yearly," a  tender  of  the  principal  and  interest  accrued,  before  the 
day  stipulated,  does  not  stop  future  interest ;  for  the  obligee  is  not 
bound,  according  to  the  true  intent  and  meaning  of  the  contract,  to 
receive  the  princijral  before  the  day. 

femury 6.  ON  a  rehearing:  The  bill  was  filed  October  30th,  1821, 
for  the  foreclosure  of  a  mortgage,  dated  July,  1818,  for  se- 
curing the  payment  of  a  bond  conditioned  to  pay  10,000 
dollars,  on  the  first  day  of  May,  1825,  with  lawful  interest, 
payable  quarterly.  The  interest  was  regularly  paid  to  the  1st 
of  August,  1820.  On  the  25th  of  August,  1820,  the  mort- 
gagors offered  to  pay  the  plaintiff  the  whole  principal,  with 
the  interest,  which  the  plaintiff  refused  to  receive,  alleging 
that  she  was  not  bound,  according  to  the  terms  and  condi- 
tion of  the  bond  and  mortgage,  to  receive  the  principal  be- 
fore it  was  due  and  payable,  that  is,  before  the  1st  of  Mai/, 
1825.  No  interest  was,  afterwards,  paid  by  the  mortgagors, 
and  the  bill  for  foreclosure  and  sale  was  filed  for  the  pay- 
ment of  the  interest  which  had  accrued  since  the  1st  of 
August,  1820. 

Bulkley,  for  the  plaintiff, 
Craig,  for  the  defendants. 

THE  CHANCELLOR.     The  condition  of  the  bond  was  to 
pay  the  principal  "on  the  first  day  of  May,  1825,"  and 
[  *  8  ]  *the  interest  quarter-yearly.     The   mortgagor    repeatedly 

offered  to  pay  the  principal  and  interest,  and  the  plaintiff 
refused  to  accept  the  principal  as  not  being  due,  and  de- 
manded the  arrears  of  interest,  which  were  refused  to  be 
paid,  unless  the  plaintiff  would  also  accept  the  principal 
12 
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The  material  question  upon  which  the  parties  are  at 
issue  is,  whether  the  defendant  C.  was  entitled  to  pay  the 
principal,  and  discharge  the  bond  and  mortgage,  against  the  ELLIS 
consent  of  the  plaintiff,  before  the  day  of  payment  mentioned  CKAI«. 
in  the  bond. 

When  the  cause  was  argued  the  first  time,  it  appeared  to 
me  that  the  weight  of  authority  was  in  favor  of  the  pre- 
tension of  the  defendant,  and  I  thought  myself  bound  to 
yield  to  that  authority,  against  the  dictates  of  my  own 
judgment.  The  rehearing  and  the  second  argument  were 
applied  for,  at  my  suggestion,  to  the  end  that  a  fuller 
research  might  be  made,  and  a  more  mature  consideration 
given  to  the  case. 

There  can  be  no  doubt  that  the  parties  may,  by  express 
stipulation,  agree  that  a  debt  shall  not  be  paid  before  a 
given  time,  and  that,  until  that  time  arrives,  the  debtor  can- 
not tender  the  debt,  and  stop  the  interest.  The  question 
then  occurs,  What  was  the  intention  of  the  parties  in  this 
case,  upon  a  fair  and  souna  interpretation  of  the  terms  of 
the  condition  of  this  bond  ?  The  time  of  payment  was 
made  an  essential  part  of  the  contract  for  the  loan  of 
the  money.  The  terms  of  the  bond  were  equally  the  agree- 
ment of  both  parties,  and  in  which  their  mutual  interest 
and  convenience  are  presumed  to  have  been  consulted.  A 
prolonged  time  of  payment,  when  money  is  loaned  upon 
interest,  payable  periodically,  is  not  always  given  for  the 
accommodation  of  the  debtor.  The  time  is  intended  to  meet 
the  will  and  the  wishes  of  both  parties  ;  and  in  the  case  of 
persons  who  are  unable  to  earn  money  by  their  own  exer- 
tions, or  to  employ  it  themselves  profitably  in  business, 
such  as  aged  and  infirm  persons,  women  and  infants,  and 
*also  in  the  case  of  literary  and  charitable  institutions,  a  safe  [  *  ' 

investment  of  money,  with  a  prolonged  time  of  payment  of 
the  principal,  and  short  times  of  payment  of  the  interest,  is 
most  likely  to  meet  their  views,  and  promote  their  welfare. 
The  interest  of  money  is  liable  to  fluctuation,  and  money 
itself  is  a  marketable  commodity,  and  subject  to  a  greater 
or  less  demand,  according  to  the  vicissitudes  of  trade  and 
credit.  These  considerations  may  be  supposed  to  have 
had  a  material  influence  upon  the  terms  of  the  loan.  We 
can  hardly  believe  that  both  parties,  in  this  case,  had  not 
equally  in  view  their  own  convenience,  in  fixing  upon  a 
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1823.  distant  day  of  payment  of  the  principal,  or  that  it  was  the 
meaning  of  the  contract  that  the  obligor  should  be  able  on 
the  next  day,  or  the  next  month  after  the  loan,  to  force  back 
the  money  upon  the  plaintiff,  and  break  up  an  advanta- 
geous investment.  Why  were  the  usual  words,  or  before. 
omitted  in  the  condition  of  the  bond,  but  to  s»now  the  in- 
tention of  the  parties,  that  the  principal  was  not  to  be  paid 
before  the  day  specified  in  the  condition  ? 

The  cases  in  the  common  law  Courts  do  not  appear  to 
have  settled  the  question  by  any  direct  and  definitive  de- 
cision. I  think,  however,  that  the  language  of  the  books 
is  against  the  defendant;  and  it  would  seem  to  be  every 
where  conceded,  that  in  no  case  was  a  tender  before  the 
day  good.  If  the  condition  of  a  bond  be  payable  on  or 
before  such  a  day,  a  plea  of  payment  before  the  day,  to  wit, 
on  such  a  day,  is  good.  (2  Wils.  173.  Anon.)  But  if  the 
condition  of  the  bond  be,  payable  on  such  a  day,  a  plea  of 
payment  before  the  day  is  bad,  and  the  defendant  must 
either  plead  it  by  way  of  accord  and  satisfaction,  or  plead 
solvit  ad  diem,  and  prove  payment  before  the  day.  (Jerne- 
gan  v.  Harrison,  Sir.  317.  2  Wils.  150.  Anon.  Winch  \. 
Pardon,  Butter's  N.  P.  174.)  These  cases  turned  upon 
the  technical  rules  of  pleading;  and  whatever  subtilties 
exist  on  that  subject,  there  can  be  no  doubt  that  if  money 
be  tendered  and  accepted  before  the  day  appointed,  it  would, 
1*10]  *when  skilfully  pleaded,  amount  to  a  discharge  of  the  bond  ; 
"for  if,"  as  Lord  Coke  says,  (Co.  Litt.  212.  6.)  « the  obli- 
gor pay  a  lesser  sum  before  the  day,  and  the  obligee  re- 
ceive it,  it  is  a  satisfaction."  The  bearing  of  those  cases 
upon  the  point  now  under  discussion  consists,  however,  in 
the  distinction  which  they  assume  between  a  bond  payable 
on  such  a  day,  and  on  or  before  such  a  day,  and  in  the 
doctrine  which  they  necessarily  convey,  that  it  requires  the 
assent  and  concurrence  of  the  creditor  to  discharge,  before 
the  day,  a  bond  payable  on  a  given  day. 

The  language  of  Lord  Hardu'ickc,  as  chief  justice  of  the 
King's  Bench,  in  Tryon.  v.  Carter,  (7  Mod.  231.  Str.  994.) 
is  still  more  explicit  on  the  subject.  The  bond  in  that  case 
was  payable  on  or  before  the  5th  of  December,  and  pay- 
ment was  pleaded  on  that  day.  The  case  itsell  is  not  ap- 
plicable, but  the  observations  of  the  chief  justice  are  much 
in  point.  "  In  the  case,"  he  observes,  "  of  a  bond  con 
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ditioned  for  the  payment  at  a  certain  day,  or  upon  such  a        1823. 
day,  there  can  properly  be  no  legal  payment  or  legal  per-  ^-^^v^<^ 
formancc  of  the  condition  till  that  day.     Payment  before        ELVLIS 
the  day  may,  indeed,  be  given  in  evidence  on  solvit  ad  diem ;       CRAIG. 
but  that  goes  upon  this  reason,  that  the  money  is  looked 
upon  as  a  deposit  in  the  hands  of  the  obligee  until  the  day 
comes,  and  then  it  is  actual  payment." 

The  argument  in  favor  of  the  right  of  the  obligor  to  pay 
before  the  day  stipulated,  is  founded  on  the  assumption  of 
the  fact,  that  the  delay  of  the  time  of  payment  is  intro- 
duced into  the  contract  solely  for  the  benefit  of  the  debtor, 
and  that  he  may  waive  a  benefit,  or  renounce  a  time  given 
on  his  account,  according  to  the  maxim,  that,  Quisquis 
potest  renuntiare  jure  pro  se  introducto.  But  this  is  asking 
the  concession  of  the  very  point  in  dispute.  When  a  spe- 
cific sum,  without  interest,  is  made  payable  at  a  distant  day, 
or,  perhaps,  where  the  sum  may  be  on  interest,  but  the  in- 
terest is  not  payable  periodically  in  the  intermediate  time, 
there  is  coloi  'or  the  construction  that  the  time  is  given 
solely  *for  the  accommodation  of  the  debtor ;  and  if  I  am  [  *  I  ]  t 
not  mistaken,  the  doctrine  contended  for  on  the  part  of  the 
defendant  is  founded  entirely  on  that  ground.  But  where 
money  is  loaned  upon  interest,  payable  quarter-yearly,  and 
a  distant  day  is  mentioned  for  the  payment  of  the  principal, 
the  delay  is  evidently  as  much  for  the  benefit  of  the  cred- 
itor as  of  the  debtor,  and  the  loan  itself  most  clearly  im- 
plies it.  The  one  party  wants  the  principal  to  employ  as 
capital  in  his  business,  and  the  other  party  relies  upon  the 
enjoyment  of  a  portion  of  the  profits  of  that  capital,  in 
the  shape  of  interest  periodically  paid,  for  his  support  and 
comfort.  These  cases  of  loans  upon  interest  are,  therefore, 
cases  of  mutual  accommodation,  and  each  party  has  an 
equal  interest  in  the  preservation  of  the  definite  period  of 
payment,  and  neither  can  violate  it,  without  a  violation  of 
the  terms  and  intention  of  the  contract. 

The  case  of  Talbot  v.  Braddill  (1  Fern.  183.  394.)  has 
been  relied  upon  as  being  favorable  to  the  claim  of  the 
defendant ;  but  I  think  the  case  itself  shows  that  the  pro- 
longed term  of  payment  must  have  been  intended  for  the 
iccommodation  of  the  debtor.  The  plaintiff  there,  in 
1657,  in  consideration  of  £320,  conveyed  lands  to  the  de- 
fendant for  99  years,  at  a  rent  of  5s.  per  annum,  and  upon 
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1823.       condition,  that  if  he  should  pay  to  the  defendant  £380,  or, 
**p~-v-^>/'  the  25th  of  March,  1688,  the  defendant  should  stand  seised 
ELLIS        to  hjs  use.     In  1680,  the  plaintiff  filed  his  bill  to  redeem, 
•  JRUG.       and  it  was  contended  against  the  right  to  redeem,  that  the 
estate  was  not  redeemable  until  1688,  and  that  as  the  one 
side  could  not  foreclose,  the  other  ought  not  to  redeem 
until  the  period  had  elapsed.     To  this  it  was  answered,  that 
equity  had  always  favored  redemptions,  and  that  the  rule 
where  one  side  could  not  redeem,  the  other  cannot  fore- 
close, did  not  hold  in  all  cases  ;  for  if  one  lends  £100  upon 
mortgage,  with  a  promise  to  redeem  on  payment  of  £112 
at  the  end  of  two  years,  there  cannot  be  a  foreclosure  until 
the  end  of  two  years ;  but  if  the  mortgagee  offers  to  pay 
[  *  12  ]         the  *£l  12  at  the  end  of  the  first  year,  he  shall  be  admitted 
to  his  redemption.     The  lord  keeper  thought  it  an  unrea- 
sonable bargain,  and  decreed  a  redemption  on  payment  of 
what  should  appear  to  be  due,  and  he  directed  an  account 
to  be  taken  of  the  profits,  which  were  to  be  credited  to 
the  plaintiff. 

Neither  the  case  itself,  nor  the  example  given  upon  the 
argument  in  it  by  way  of  illustration,  seem  to  have  any 
direct  analogy  to  the  present  case ;  and  the  oppressive 
nature  of  the  bargain  formed  a  material  ingredient  in  the 
decision. 

This  question  has  been  much  discussed  by  the  civilians, 
in  their  commentaries  on  the  civil  law.  It  is  stated  repeat- 
edly in  the  Digest,  that  though  a  certain  day  be  fixed  for 
payment  by  the  obligation,  the  debtor  may  pay  before  the 
day,  though  the  creditor  cannot  sue  before  the  day ;  be- 
cause the  whole  intermediate  time  was  given  for  the  benefit 
of  the  debtor.  (Dig.  45.  1.  38.  16.  Dig.  45.  1.  137.  2. 
Dig.  46.  3.  70.)  The  civilians  say,  that  the  debtor  can 
renounce  this  extent  of  time  of  payment  established  for  his 
benefit,  and  can  pay  the  creditor,  though  against  his  con- 
sent, before  the  day,  unless  it  should  appear  that  the  day 
was  appointed  for  the  benefit  of  the  creditor,  and  then  it  is 
admitted  that  the  rule  would  be  different.  (Hub.  Prahc. 
de  Verb.  Oblig.  lib.  3.  tit.  16.  s.  2.  Heineccius,  Elementa 
J.  C.  Secund.  Ord.  Pand.  Opera,  torn.  5.  part.  2.  680. 
Pinniiui  in  Inst.  3.  16.  2.  s.  4.)  This  last  concession  of 
the  civilians  shows  evidently,  that  the  whole  question  de- 
pends upon  the  true  construction  of  the  contract:  w4 
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whatever  that  construction  may  be,  it  will  and  ought  to        1823. 
govern.     It  does  not  appear  that  the  rule  of  the  civil  law  ^-^-x^^ 
was  applied  to  the  case  of  a  debt  carrying  interest,  payable 
at  stated  times  within  the  period.     It  seems  rather  to  have        CRAIG 
been  applied  to  the  case  of  a  naked  specific  sum,  payable 
at  a  given  time ;  and  in  that  instance,  the  delay  was  un- 
doubtedly to  be  deemed  for  the  benefit  of  the  debtor,  and 
he  may  waive  a  privilege  exclusively  his  own.      Vinnius 
was  commenting  *upon  an  example  given  in  the  Institutes,         [  *  13  ) 
of  a  promise  to  pay  a  given  sum:  dccem  aureos  primis 
cahndis  martiis  dare  spondes ;  and  none  of  the  passages  in 
support  of  the  rule  of  the  civil  law  contain  any  allusion  to 
thu  case  of  a  loan  upon  interest. 

I  do  not  therefore  consider  the  doctrine  of  the  civil  law 
as  applicable  to  the  case  before  me.  The  intention  of  the 
parties  in  the  present  contract  canrfot  well  be  mistaken. 
The  prolonged  period  of  payment  of  the  principal,  and 
the  periodical  payments  of  the  interest,  were  beneficial  to 
both  parties,  and  the  day  of  payment  was  agreed  on  as 
meeting  their  joint  wishes  and  convenience.  If  that  be 
the  sound  interpretation  of  the  condition  of  the  bond,  the 
principle  of  the  civilians  is  in  favor  of  the  creditor,  and 
the  time  of  payment  cannot  be  shortened  without  mutual 
consent. 

It  may  be  necessary,  in  some  cases,  to  sell  the  whole 
mortgaged  premises  in  one  entire  parcel,  in  order  to  raise 
money  to  pay  the  interest,  or  a  portion  of  the  principal. 
This  is  the  case  where  the  premises  are  not  capable  of 
being  sold  in  parcels,  or  divided,  without  manifest  injury  to 
the  subject,  and  to  the  parties  concerned.  The  statute  has 
provided  for  the  case,  (1  N.  R.  L.  490,  491.)  by  directing 
that  the  Court  may  apply  the  proceeds  of  the  sale  not  only  to 
the  interest  or  principal  in  arrear,  but  to  the  who'e  or  residue 
of  the  demand  not  due  or  payable,  provided  the  same  bears 
int.  rrsl.  In  this  instance,  the  raising  of  the  entire  debt 
may  become  an  unavoidable  consequence  of  the  sale ;  and 
the  money  coming  into  the  hands  of  the  Court,  the  cred- 
itor may  be  compelled  to  receive  his  principal  before  it  is 
due.  But  this  arises  from  the  necessity  of  the  case ;  and 
according  to  the  construction  which  was  given  to  the  stat- 
ute, in  Campbell  v.  Macomb,  (4  Johns.  Ch.  Rep.  534.)  no 
more  of  the  debt  and  interest  is  to  be  raised  by  a  decree 
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1823.       an^  sale,  than  what  is  actually  due,  when  a  necessity  foi 
^*r~^~*^/  selling  the  whole  premises,  in  one  entire  parcel,  does  not 

ST. ANDREWS   exjst> 
CHURCH 

*•  *I  shall,  accordingly,  modify  and  correct  the  former  de- 

foMPKINS 

cree,  and  direct,  that  the  defendant  C.  pay  the  interest 
due,  and  costs,  (the  costs  of  the  first  hearing  and  decree 
excepted,)  within  thirty  days,  or  that  a  requisite  portion  of 
the  premises,  and  no  more,  be  sold,  to  raise  the  same,  with 
liberty  to  the  plaintiff  to  apply  for  further  directions,  aa 
future  defaults  occur,  according  to  the  formula  given  in 
Brinckerhoff  v.  Thatthimer,  (2  Johns.  Ch.  Rep.  486.)  and 
that  th'e  plaintiffs  pay  the  costs  of  the  appearance  and 
answers  of  the  two  last  defendants. 

Decree  accordingly. 


ST.  ANDREW'S  CHURCH  against  TOMPKINS  and  the 
BANK  OF  THE  UNITED  STATES. 

[Approved,  2  Sandf .  Ch.  85.    See  3  Id.  59.] 

A  prior  mortgagee  is  not  allowed  to  enlarge  his  demand  beyond  wha» 
appears  upon  the  record,  in  consequence  of  a  separate  agreemenl 
between  him  and  the  mortgagor,  to  the  prejudice  of  a  second  mort- 
gagee, who  had  no  notice  or  information  at  the  time  he  took  his 
mortgage,  of  the  agreement  between  the  mortgagor  and  the  first 
mortgagee,  by  which  the  latter  claimed  interest,  when  the  bond  and 
mortgage  were,  on  the  face  of  them,  without  interest. 

THE  defendant  T.,  on  the  1st  of  May,  1815,  purchased 
94  acres  of  land,  in  Richmond  county,  subject  to  three 
several  leases,  each  for  21  years,  on  three  several  parcels 
of  the  said  land,  and  which  parcels  amounted  in  the  whole 
to  46  acres.  To  secure  parts  of  the  purchase  money,  he 
gave  to  the  plaintiffs  three  several  bonds,  payable  1st  of 
May,  1822,  1st  of  May,  1825,  and  1st  of  May,  1826, 
without  interest^  and  a  mortgage  upon  the  whole,  to  secure 
the  same,  and  also  a  bond,  payable  1st  of  May,  1825,  with 
[  *  15  ]  *interest ;  and  for  non-payment  of  interest  on  the  last  bond, 
the  bill  was  filed  to  foreclose  the  mortgage.  It  was  agreed, 
in  writing,  at  the  time  of  the  purchase,  that  the  plaintiffs 
should  receive  the  rents  on  the  three  leases  as  a  substitute 
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for  interest  on  the  three  bonds,  which  were  payable  on  the  1&23. 
face  of  them  without  interest,  and  which  leases  would  sev- 
enlly  expire  at  the  times  limited  for  the  payment  of  those 
three  bonds.  The  defendant  T.,  afterwards,  on  the  26th 
of  September,  1817,  mortgaged  the  94  acres  to  the  Bank 
of  the  United  States.  The  bank  had  no  information  or 
notice  of  the  existence  of  the  leases,  or  of  the  reservation 
of  the  rents,  or  of  the  assignment  of  the  leases  to  the 
plaintiffs,  and  appropriation  of  the  rents  thereof  to  the  pay- 
ment of  interest  on  the  bonds.(  There  was  nothing  said  in 
the  bonds  or  mortgages  concerning  the  leases  or  rents,  and 
the  leases  were  not  on  record,  nor  the  assignment  of  them, 
or  the  agreement  to  appropriate  the  rents  to  the  plaintiffs. 
The  lessees  were  in  possession  of  the  lands  leased,  and 
paid  the  rents  regularly  to  the  plaintiffs,  from  May,  1815, 
until  the  18th  of  September,  1819,  when  they  surrendered 
their  leases  to  the  defendant  T.,  without  the  assent  or 
knowledge  of  the  plaintiffs ;  and  the  defendant  T.  con- 
tinued to  pay  the  stipulated  rents  to  the  plaintiffs,  until 
very  lately.  The  Bank  of  the  United  States  had  no  knowl- 
edge of  the  surrender  of  the  leases,  or  any  knowledge  on 
the  subject  of  the  leases,  until  recently. 

It  was  agreed  that  the  whole  of  the  bonds,  with  the  costs 
of  foreclosure,  should  be  satisfied  by  a  sale  of  the  mort- 
gaged premises,  and  that  the  premises  would  not,  probably, 
be  sufficient  to  pay  the  Bank  of  the  United  States,  after 
the  prior  encumbrances  were  satisfied. 

The  question  submitted  for  the  direction  of  the  master, 
in  computing  the  amount  due  to  the  plaintiffs,  was,  whether 
they  were  entitled,  as  against  the  Bank  of  the  United 
States,  to  be  allowed  interest,  remaining  unpaid  on  the 
three  bonds,  payable  without  interest,  in  consideration  of 
*the  arrangement  relative  to  the  rents;  and  whether,  in  [*16 
respect  to  the  two  bonds  not  due,  any  larger  sums  ought  to 
be  allowed  than  would,  at  lawful  interest,  produce,  at  the 
times  those  bonds  would  become  due,  the  principal  sums 
therein  mentioned. 

J.  Wallis,  for  the  plaintiffs. 

J.  L.  Lawrence,  for  the  defendants. 
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1823.  THE  CHANCELLOR.     The  bank  is  not  chargeable  with 

v_^~sx-^-x  notice  of  the  leases,  or  of  the  agreement  of  the  mortgagoi 

ST.  ANDREW'S  jo  apply  the  rents  to  the  plaintiffs  as  a  substitute  for  interest 
CHURCH  "  J 

v.  Notice  that  the  estate,  or  part  of  it,  was  in  possession  of  a 

tenant,  has  been  considered  as  notice  of  the  least  and 
its  contents.  In  Taylor  v.  Stibbert,  (2  J^esey,  Jun.  437.) 
Lord  llosslyn  held  it  to  be  a  rule  in  equity,  that  whosoever 
purchases  an  estate  from  the  owner,  with  information  that 
it  was  in  possession  of  tenants,  is  bound  to  inquire  into 
the  estates  of  those  tenants,  and  is  bound  by  the  leases 
they  hold.  The  rule  was  cited  and  approved  of  by  Lord 
Erskine,  in  13  Vesey,  120.  But  the  bank  had  no  notice 
of  the  existence  of  the  leases ;  and  the  question  here  is, 
whether  the  bank  are  bound  to  allow  the  prior  mortgagee 
to  enlarge  his  demand  beyond  what  it  appears  upon  record, 
when  they  had  no  other  information  at  the  time  they  took 
their  mortgage,  than  what  the  plaintiffs  had  disclosed  upon 
•  record.  There  is  no  sound  reason  why  the  plaintiffs  should 
take  their  intermediate  interest  out  of  the  mortgaged  prem- 
ises, to  the  prejudice,  and  probably  at  the  expense  of  the 
defendants,  any  more  than  that  they  should  enlarge  the 
principal  of  the  debt,  in  conformity  to  some  private  agree- 
ment between  them  and  the  mortgagor.  It  is  the  policy  of 
the  registry  act,  that  a  subsequent  encumbrancer  should  be 
able  to  ascertain  with  certainty  the  extent  of  the  prior  en- 
cumbrance ;  and  if  moneys  not  mentioned  in  the  bond  or 
*  17  ]  ^mortgage  can  be  covered  by  them,  when  the  rights  of  a 
subsequent  mortgagee  are  interposed,  and  to  whom  no 
fraud  or  negligence  is  to  be  imputed,  and  who  is  not  charge- 
able with  any  notice,  actual  or  constructive,  it  would  go  to 
weaken,  very  essentially,  the  value  of  mortgage  security. 

The  master,  therefore,  can  only  compute  interest  on  the 
bond  without  interest,  which  is  now  due,  from  the  1  st  of  May 
last,  when  it  became  due ;  and  on  the  other  two  bonds,  which 
are  without  interest,  and  not  yet  due,  the  amount  of  princi- 
pal must  be  computed,  subject  to  the  usual  discount  or 
rebate  of  interest,  in  like  manner  as  trustees  under  the  in- 
solvent debtor  or  absconding  debtor  acts  (1  N.  R.  L. 
162.  468.)  are  directed  to  allow,  of  debts  not  due,  and  not 
upon  interest. 

Order  accordingly. 
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1823. 

SUTHERLAND  and  others  against   BRUSH,    CROSBY 

AND  PALMER.  BRUSH. 

[Criticised,  9  Cow.  38).    Dl*.  proved,  9  Paige  59.    Followed,  3  Sandf.  Ch.  103. 
Reviewed,  5  Redf.  305.] 

A  bare  act  of  bale  of  the  assets,  by  an  executor,  is  a  sufficient  indem- 
nity to  the  purchaser  if  there  is  no  collusion.  As  where  an  execu- 
tor assigned  and  delivered  bonds  and  notes  belonging  to  the  estate 
of  his  testator,  by  way  of  indemnity  to  B.,  who  had  become  his 
surety :  Held,  that  B.  was  entitled  to  hold  the  securities  for  his  in- 
demnity, against  the  devisees  or  legatees,  the  delivery  to  him  being 
for  a  valuable  consideration,  and  without  fraud  or  collusion.  And 
it  would  have  made  no  difference,  if  B.  had  known  that  the  secu- 
rities were  part  of  the  assets. 

An  executor  is  not  responsible  for  the  devastavit  of  his  co-executor 
except  so  far  as  he  has  concurred  in  such  waste,  or  misapplication 
of  the  assets. 


ISRA EL  TO  TTEN,  by  his  will ,  dated  March  9, 1 8 1 1 ,  Nov.  27  ISM 
after  certain  bequests,  devised  the  residue  of  his  estate  to  jan.  9, 1823. 
*the  plaintiffs,  (who  are  infants,  suing  by  their  next  friend,)  [  *  18  ' 
and  appointed  the  defendants  Palmer  and  Crosby  his  ex- 
ecutors. After  the  death  of  the  testator,  the  executors 
proved  the  will  on  the  8th  of  April,  1816,  and  filed  an  in- 
ventory of  the  personal  estate,  amounting  to  15,161  dollars 
md  13  cents,  most  of  which  consisted  of  bonds,  notes,  and 
other  choses  in  action.  In  the  inventory  were  mentioned 
a  note  of  Z.  Newcomb,  for  1192  dollars  and  22  cents,  in- 
cluding interest ;  a  note  of  S.  Mungh,  D.  Crosby  and  S. 
Waring,  for  168  dollars  and  78  cents  ;  a  note  of  S.  War- 
ing, J.  Waring  and  D.  C'osby,  for  1 23  dollars ;  two  notes 
of  J.  Johnston,  amounting  to  33  dollars  and  15  cents;  and 
a  note  of  J.  Johnston,  L.  Barton  and  jH.  Sherman,  for  470 
dollars  and  88  cents.  The  bill  charged,  that  after  making 
the  inventory,  and  before  it  was  filed,  the  executors  settled 
the  note  against  Newcomb,  and  took  a  bond  from  him  to  the 
defendants  P.  and  C.  for  1082  dollars  ;  that  the  executors, 
or  one  of  them,  settled  the  demands  against  Johnston  and 
Barton, and  took  a  sealed  note  of  lioswell  Kinney,  for  600 
dollars,  made  payable  to  the  defendant  C.  That  the  ex- 
ecutors also  settled  the  demands  against  D.  C.  and  others, 
and  received  a  note,  payable  to  the  defendant  C.,  or  bear- 
er, for  253  dollars  and  24  cents.  That  C.  had  been  ap- 
pointed a  commissioner  of  loans,  with  R.  Johnston,  un- 
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1823.  der  the  act,  and  Palmer  and  one  Rufus  Park*  were  his 
•^*~^~*~'  security,  and  the  defendant  B.  became  security  for  R.  J.t 
SUTHERLAND  ^n(j  gjj  jojne(j  jn  a  bond  to  the  state  for  the  faithful  oerform- 
UKUSH.  ance  of  the  duties  of  commissioners,  &c.  by  C.  and  R.  J 
That  C.,  to  indemnify  J.  P.  and  B.  against  that  bond,  on 
the  26th  of  May,  1818,  delivered  the  note  of  Peter  Crosby 
to  W.  H.  Johnston,  as  part  indemnity  to  R.  J.,  and  after- 
wards C.  delivered  to  Brush  the  bond  of  Newcomb,  and 
the  sealed  note  of  Kinney,  and  which  were  a  part  of  the 
testator's  estate,  to  be  collected  and  applied  to  the  pay 
ment  of  the  balance  which  might  be  found  due  from  C.  to 
the  state  on  the  bond,  and  thus  to  discharge  P.  and  C. 
[*  19  J  *from  their  liability.  That  Brush  had  commenced  a  suit 
on  the  bond  against  Newcomb,  in  the  name  of  C.  and  P., 
and  had  recovered  a  verdict  in  November,  1818,  and  had 
sued  on  Kinney' s  note,  in  the  name  of  C.,  and  obtained  a 
cognovit  for  600  dollars.  The  bill  charged,  that  the  note 
of  P.  Crosby  was  delivered  to  W.  H.  J.,  with  the  privity 
and  consent  of  Palmer,  who  knew  that  it  belonged  to  the 
estate  of  the  testator ;  and  that  P.  and  B.  both  knew  at  the 
time,  that  the  bond  of  N.  and  the  note  of  K.  were  delivered 
to  B.,  that  they  were  not  the  property  of  C.,  but  part  of 
the  testator's  estate,  and  that  they  were  so  delivered  with 
the  knowledge  and  approbation  of  Palmer.  Prayer  for  an 
injunction  to  prevent  any  further  proceeding  by  the  de- 
fendants in  the  suits  against  N.  and  K.,  and  against  appro- 
priating the  avails  of  the  bond  and  note  to  their  use,  and 
that  P.  and  C.  be  decreed  to  render  an  account  of  their 
executorship,  and  to  pay  over  to  George  Ingraham,  as 
guardian  of  the  plaintiffs,  the  moneys,  &c.,  and  for 
general  relief. 

The  defendant  Brush,  in  his  answer,  denied,  that  when  he 
took  the  assignment  of  the  bond  of  N.  and  note  of  Palmer 
and  Crosby,  he  knew  that  they  were  part  of  Totten's  estate  ; 
but  he  admitted  that  he  had  reason  to  believe  that  the  de- 
mand against  Kinney  was,  in  some  way,  connected  with, 
and  had  grown  out  of  the  estute  of  the  testator ;  and  he 
alleged,  that  the  assignment  was  in  good  faith,  and  with- 
out any  design  to  defraud  the  plaintiffs  or  others,  or  tc 
create  a  devastavit  by  C.  and  P.,  or  either  of  them  ;  thai 
he  had  no  knowledge,  at  the  time,  of  the  affairs  of  the 
estate,  nor  of  the  state  of  the  accounts  between  it  and  th« 
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executors,  nor  did  he  know  but  that  C.  was  in  advance  to        1823. 
the  estate.  ^^•^v-**^ 

The  defendant  P.,  in  his  answer,  denied  that  he  was,  in  SLTHERLAKD 

.7  /  /  y 

any  manner,  connected  with  B.  or  J.  in  obtaining  the  as-       BRUSH 
signments,  or  that  he  knew  of  the  assignments,  or  of  any 
intention  to  make  them,  until  long  after  they  were  made ; 
*and  he  denied  that  he  was  privy  or  consenting  thereto  ;         [  *  20  ] 
and  he  averred  that,  to  his  knowledge  or  belief,  no  part  of 
the  moneys  collected  on  the  securities  assigned,  had  been 
paid  on  the  bond  to  the  state ;  nor  were  the  moneys  or  se- 
curities in  his  power,  or  under  his  control. 

November  27,  1822.  The  cause  was  this  day  brought 
to  a  hearing,  on  the  pleadings  and  proofs. 

P.  Ruggles,  for  the  plaintiffs.  He  cited  3  Bro.  C.  112. 
115.  117.  Cro.  Car.  212.  1  P.  Wms.  355.  4  Johns.  Ch. 
Rep.  305.  1  Bro.  Ch.  68. 

J.  Emott,  contra.  He  cited  1  Aik.  463.  3  Atk.  235. 
1  Fes.  215.  2  Fes.  269.  14  Fes.  352.  4  Term  Rep. 
625,  note.  632.  642.  644. 

THE  CHANCELLOR.  This  is  a  bill  to  call  two  of  the 
defendants  to  account,  as  executors  of  Totten;  and  they 
are  charged  with  a  waste  of  the  assets,  and  that  the  defend- 
ant B.  has  received  part  of  the  assets  from  C.,  one  of 
the  executors,  under  circumstances  that  authorize  the 
plaintiffs,  as  legatees,  to  call  upon  him  to  refund.  It  is 
attempted,  also,  to  make  the  executor  P.,  who  is  solvent, 
responsible  for  the  devastavit  of  the  executor  C'.,  who 
if  insolvent. 

1.  The  defendant  Brush  states,  in  his  answer,  that  he 
did  receive  from  the  defendant  Crosby  a  bond  and  mort- 
gage from  Zaccheus  Newcomb  to  the  two  defendants  P.  and 
C.,  and  also  a  note  from  Roswell  Kinncy  to  the  defendant 
C.,  and  that  he  received  them  by  way  of  indemnity,  for  be- 
ing surety  for  the  defendant  C.  as  one  of  the  commissioners 
of  loans,  and  with  intent  to  apply  the  proceeds  to  dis- 
charge the  debts  of  C.,  as  such  commissioner.  This  was 
a  fair  and  valuable  consideration  for  the  assignment  and 
delivery  of  those  securities ;  and  I  see  no  good  reason  why 
the  defendant  B.  should  not  be  entitled  to  hold  those  se- 
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1323.  curities,  and  apply  the  proceeds  to  his  indemnity.  One  ol 
*them  was  a  note  given  directly  to  the  defendant  C.,  and 
tne  o^er  was  given  to  the  two  defendants  l\  and  6'.,  and 
BRUSH.  nothing  appeared  upon  the  face  of  either  of  the  instruments, 
to  show  that  they  constituted  part  of  the  assets  of  the  estate 
of  Toiten.  If  they  had  even  appeared  in  that  character, 
still  the  defendant  B.  had  a  right  to  presume  that  *he 
other  defendants  were  fairly  and  fully  authorized  to  assign 
them,  by  way  of  indemnity,  for  their  own  advances  in  the 
administration  of  the  estate. 

In  Nugent  v.  Gifford,  (1  Aik.  463.)  an  assignment  of 
a  mortgage  term  (and  it  was  a  mortgage  to  trustees 
in  trust  for  the  testator)  was  made  by  the  executor  to 
the  plaintiff,  in  satisfaction  of  a  debt  due  from  the  execu- 
tor to  the  plaintiff;  yet  Lord  Hardwicke  held  the  as- 
signment to  be  valid,  and  that  the  creditors  of  the  testator 
were  not  entitled  to  follow  the  property.  A  purchaser 
from  an  executor  has  no  power  of  knowing  the  debts  of 
the  testator ;  and  if  he  did  know  it  was  testamentary  as- 
sets, it  would  not  affect  the  validity  of  the  assignment,  as 
it  was  an  alienation  for  a  valuable  consideration,  and  no 
fraud  or  collusion  with  the  executor  to  misapply  the  assets 
A  bare  act  of  appeared.  The  doctrine  in  that  case  has  been  repeatedly 
eeutor^s^iln-  advanced ;  and  it  appears  to  be  an  established  principle, 

de™£rt0  l'if  k0^  at  law  and  in  equity*  tnat  a  bare  act  of  sale  of  the 

there  be  no  col-  assets  by  the  executor,  is  a  sufficient  indemnity  to  the 
purchaser,  if  there  be  no  collusion.  (Mead  v.  Lord  Or- 
rery, 3  Aik.  235.  M'Leod  v.  Drummond,  14  Vesey,  352. 
Whale  v.  Sir  Ch.  Booth,  4  Term  Rep.  625,  in  notis ;  and 
the  admission  of  the  judges  in  Farr  v.  Newman,  4  Term 
He  is  not  Rep,  632.  642.  649.)  In  the  case  of  Whole  v.  Sir  Ch. 

to  the  appiica-  Booth,  Lord  Mansfield  observed,  that  "  if,  at  the  time  of 
he  mon-  ^e  aijenatjori)  the  purchaser  knew  they  were  assets,  this 
was  no  evidence  of  fraud,  for  all  the  testator's  debts  may 
have  been  already  satisfied ;  or  if  he  knew  that  the  debts 
were  not  all  satisfied,  must  he  look  to  the  application  of 
the  money  ?  No  one  would  buy  on  those  terms.  There 

f  *22]  *is  one  exception,  indeed,  where  a  contrivance  appears  be 
tween  the  purchaser  and  executor,  to  make  a  dcvastavit.'' 
But  in  this  case,  the  defendant  B.  Jenies  that  when  he 
took  the  bond  and  note,  he  knew  that  they  were  o  part  of 
the  estate  of  Totten;  though  he  had  reason  to  belike  thai 
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*.he  debt  of  R.  Kinney  was  in  some  way  connected  with,  01 

had  grown  out  of  the  estate  of  Totten.     He  avers,  that  the 

assignments  were  taken  in  good   faith,  without  any  fraud 

or  design  to  create  a  devastavit  on  the  part  of  either  of  the       BRUSH. 

executors  ;  and  that  he.  had   not  then   any  knowledge  of 

the  state  of  the  assets,  nor  of  the  accounts  of  the  defend- 

ant C.,  as  executor,  nor  but  that  he  was  in  advance  for 

the  estate. 

There  is  no  evidence  sufficient  to  destroy  the  truth  of 
'.hese  averments  in  the  answer  ;  and  there  is  no  evidence  of 
fraud  or  collusion.  The  plaintiffs  clearly,  therefore,  can- 
not pursue  those  choses  in  action,  or  the  proceeds  there- 
of in  the  hands  of  B.  ;  and  the  bill,  as  to  him;  ought  to 
be  dismissed. 

2.  The  defendant  P.  is  not  responsible  for  the  devastavit  .  One  execatoi 

/•  i  •  /-«  /•       i  I         i       •       i  i  IS    not    respon- 

oi  his  co-executor  C.,  any  further  than  he  is  shown  to  have  sihie  for  the  de 
been  knowing  and  assenting,  at  the  time,  to  such  devastavit  oolex'ecutor,  tf 
or  misapplication  of  the  assets  of  the  estate.  Both  the  he  did  not  know 

.  .  ,      and  assent  to  U 

executors  could  not,  with  any  kind  of  convenience,  jointly  at  the  time. 

possess  and  hold  all  the  assets.     The  assets  must,  from  the 

necessity  and  reason  of  the  case,  have  been  distributed  be- 

tween the  executors,  for  the  purpose  of  collection  and  se- 

curity ;  and  it  appears  to  be  settled,  and  upon  very  just 

principles,  that  one  executor  shall  not  be  chargeable  with 

the  waste  of  the  other,  except  so  far  as  he  concurred  there- 

in ;  and  that  merely  permitting  the  other  to  possess  the  as- 

sets, without  going  further,  and  concurring  in  the  applica- 

tion of  them,  does  not  render  him  answerable  for  the  re- 

ceipts of  the  other.     (Hargthorpe  v.  Mil  forth,  Cro.  Eliz. 

318.    Harvey  v.  VlaJceman,^  Vesty,  596.)   Each  executor  is      Each 

*liable  only  for  his  own  acts,  and  what  he  receives  or         f 

applies,  unless  he  hands  over  the  moneys  collected  or  re-  f"  his  own  ^ 

ceived  to  his  co-executor,  or  joins  in  the  direction  or  mis-  unlcsshe  hands 

.  ,.  mi  •      •        i  ...  over  the  moneys 

application  of  the  assets.  This  is  the  distinction  which  received  i>y  him 
was  taken  and  supported,  by  the  authority  in  the  cases  of  tor,  or^abT^ 
Monellv.  Monell,  (5  Johns.  Ch.  Rtp.  283.)  and  Mana-  JUggf* 
fian  v.  Gibbons,  (19  Johns.  Rep.  427.) 

The  question  of  fact  then  occurs,  whether  P.  was  know- 
ing and  assenting  to  the  assignment  by  C.  of  the  bond  and 
mortgage  and  note,  above  mentioned,  to  the  defendant  /?. 
He  denies,  in  his  answer,  that  he  was  privy  or  consenting 
to  such  assignment,  or  that  he  knew  of  it  until  long  after  it 
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1823.       was  made.     But  there  are  three  witnesses,  who  assert,  tha' 
<^x^v"-^-'  P.  admitted,  in  their  hearing,  his  knowledge  of,  and  assent 
SUTHERLAND  to^  tne  assjgnment,  or  deposit,  by  C.,  of  these  instruments 
Bui'SH.       and  that  C.  had  previously  advised  with  him  on  the  subject 
The  witnesses  concur,  in  substance,  in  that  fact;  and  the 
proof  appears  to  be  sufficient  to  establish  it,  in  opposition 
to  the  answer,  and  consequently  sufficient  to  charge  P., 
equally  with  C.,  with  the  amount  of  the  bond  and  note. 
Assuming  that  C.  did  advise  with  P.  on  the  expediency  of 
the  assignment,  there  is  every  reason  to  believe,  that  P 
might,  with  due  remonstrance,  have  prevented  this  misap- 
plication of  the  trust-property ;  and  if,  instead  of  remon 
strating  against  it,  he  encouraged  it,  he  is  most  equitably 
responsible  for  the  loss. 

With  respect  to  the  charges  of  waste  and  negligence,  in 
other  instances,  I  shall  leave  them  for  further  examination 
before  the  master.  If  it  shall  appear  to  his  satisfaction, 
that  any  debts  have  been  lost  by  the  wilful  negligence,  or 
the  want  of  reasonable  and  ordinary  care  and  diligence,  in 
either,  or  both,  of  the  executors,  the  loss  ought  to  be 
charged  to  one  or  both  of  them,  to  whom  the  default  ia 
justly  to  be  imputed.  He  ought,  also,  to  allow  for  the  costs 
and  expenses  accrued,  in  the  due  performance  of  the  trust, 
j  *  24  1  *so  far  as  the  same  shall  appear  to  have  been  reason- 
ably incurred. 

I  shall,  therefore,  direct  a  reference,  upon  the  principlei 
and  with  the  directions  here  stated. 

Decree  accordingly. 
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1823. 

.  In  the  Matter  oJ 

In  the  Matter  of  THOMAS  HALLOCK,  a  Lunatic.        HALLOC*. 

On  the  petition  of  the  committee  of  a  lunatic,  without  a  bill  filed,  the 
Court  may  make  an  order  to  restrain  waste  on  the  real  estate  of  tho 
lunatic.  And  for  a  breach  or  violation  of  such  order,  an  attach- 
ment will  be  granted,  on  motion  of  the  committee. 

AN  order  was  granted,  in  this  case,  on  the  13th  of  January  if. 
March,  1821,  that  no  waste  be  committed  by  the  wife  or 
children,  or  any  of  the  family  of  the  lunatic,  or  by  any 
other  person,  by  their  order,  on  the  real  estate  of  the  luna- 
tic, by  cutting  and  selling  the  timber  growing  thereon,  or 
by  destroying  the  fences,  buildings,  &c.  ;  and  that  the  com- 
mittee report,  from  time  to  time,  any  breach  of  the  order ; 
and  that  a  copy  of  the  order  be  served  on  the  wife  and 
family. 

Caleb  Smith,  one  of  the  committee,  reported,  on  oath, 
a  service  of  the  order,  and  reported,  also,  waste  by  the 
wife  and  sons  of  the  lunatic,  in  destroying  the  wood  and 
timber  growing  on  the  estate  of  the  lunatic. 

G.  W.  Strong  moved  for  a  rule  on  the  wife  and  her 
adult  sons,  Thomas,  Noah,  and  Peter  Hallock,  to  show 

cause  why  an  attachment  should  not  issue  against  them. 

• 

*THE  CHANCELLOR  said,  the  order  heretofore  granted  [  *  23 
was  agreeable  to  the  practice  in  the  case  of  Creagh,  a  lu- 
natic, (1  Ball  fy  Beatty,  103.)  and  according  to  a  decision 
by  Lord  Redesdale,  there  referred  to,  in  which  an  order 
was  granted  without  bill,  upon  the  petition  of  the  com- 
mittee to  restrain  waste  upon  the  lunatic's  estate.  That 
such  an  authority  is  necessarily  included  in  the  power  given 
by  statute,  (1  N.  R.  L.  147.)  "  That  the  chancellor  shall 
have  the  care,  and  provide  for  the  safe  keeping,  of  all  idiots 
and  lunatics,  and  of  their  real  and  personal  estates,  and 
shall  take  care  that  the  same  be  not  wasted  or  destroyed." 

Mot /on  granted. 
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WILSON  and  others  against  TROUP   and  others. 

THOUP. 

[Affirmed,  2  Cow.  834.] 

A  power  to  mortgage  includes  a  power  to  execute  a  mortgage  con 
taining  a  power  to  the  mortgagee  to  sell  the  premises,  in  default  of 
payment;  it  being  one  of  the  usual  and  lawful  remedies  given  to 
the  mortgagee,  known  to  the  law,  and  regulated  by  statute. 

A  sale  or  lease  of  part  of  the  premises,  by  a  mortgagee,  before  fore- 
closure, does  not  prejudice  or  affect  the  right  of  redemption  of  the 
mortgagor  ;  nor  does  it  deprive  the  mortgagee  of  the  right  of  fore- 
closure. 

AW.  23,  1822,  THE  bill,  which  was  filed  by  the  children  and  heirs  at 
Jan  2?di823  'aw  °^  William  Wilson,  deceased,  stated,  that  W.  Wilson, 
some  time  previous  to  the  6th  of  October,  1796,  contract- 
ed with  Charles  Williamson  for  the  purchase  of  6000  acres 
of  land  ;  that  W.  W.,  on  the  6th  of  October,  1796,  execu- 
ted a  power  of  attorney  to  Daniel  Faulkner,  for  and  in  the 
|  *  26  ]  *name  of  W.  W.,  to  ask,  demand  and  receive  of  C.  W., 
deeds  for  the  6000  acres  of  land,  (describing  it.)  and  "to 
sign,  seal,  deliver  and  acknowledge,  a  mortgage  or  mort- 
gages of  the  before-mentioned  6000  acres,  to  the  said  C.  W., 
and  bonds,  to  the  amount  of  the  consideration  money  re- 
maining due,  and  payable  by  him,  to  the  said  C.  W.,  ac- 
cording to  an  agreement  between  them,"  &c.  He,  there- 
by, giving  and  granting  to  his  said  attorney,  his  :t  full  power 
and  authority  to  do  and  perform  all  things  necessary  and 
lawful,  to  the  obtaining  to  him  and  to  his  use,  the  title  to 
the  said  6000  acres  of  land,  and  securing  the  consideration 
money  therefor  to  the  said  C.  W."  &,c.  That  on  the 
2  1st  of  October,  1796,  C.  W.,  by  indenture,  for  and  in  con- 
sideration of  795  pounds,  granted  and  conveyed  to  W.  W. 
and  his  heirs,  the  undivided  fourth  part  of  the  north-west 
quarter  of  township  No.  6,  containing  6000  acres,  &c., 
excepting  700  acres  before  granted  to  other  persons.  On 
the  same  day,  F.,  in  the  name  of  W.  W.,  executed  a  bond 
and  mortgage  to  C.  W.,  for  the  sum  of  1  115  pounds,  pay- 
able on  or  before  the  19th  of  June,  1800.  The  mortgage 
was  in  the  usual  form,  with  a  power  of  sale,  and  was  regis- 
tered in  the  clerk's  office  of  Ste.uben  county,  October  27th, 
1796.  The  bill  alleged,  that  F.  exceeded  his  power,  in 
giving  the  bond  referred  to  in  this  mortgage,  for  a  gre^te« 
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Bum  than  the  consideration  money  of  the  premises  convey-  1823. 
ed  to  W. ;  and  in  inserting  in  the  mortgage  a  power  of 
sale.  The  bill  stated  the  assignment  of  the  bond  and 
mortgage  by  C.  W.  to  Sir  William  Pulteney,  his  death,  Tuo»ir. 
the  descent  to  Lady  Bath,  her  death,  and  the  descent  to 
Sir  John  L.  Johnstone;  and  that  letters  of  administration 
on  the  estate  of  Sir  W.  P.  in  this  state  were  granted  to 
Robert  Troup.  That  Troup,  by  virtue  of  letters  of  attor- 
ney from  Sir  W.  P.,  and  from  the  heirs  of  Sir  W.  P.  after  his 
death,  sold  and  conveyed  parcels  of  the  mortgaged  premi- 
ses in  fee.  And  that  John  Fellows,  who  was  afterwards 
appointed  by  Sir  /.  />.  Johnstone  and  *his  wife,  their  at-  [  *  27 
torney,  in  the  place  of  T.,  sold  and  conveyed  parcels  of 
the  mortgaged  premises  in  fee.  That  T.,  as  the  adminis- 
trator of  Sir  W.  P.,  advertised  the  mortgaged  premises  for 
sale  at  public  auction,  under  the  power  of  sale  inserted  in 
the  mortgage ;  and  they  were  accordingly  sold  in  April, 
181 1 ,  to  Samuel  Haight,  the  highest  bidder,  for  3$*)  pounds. 
That  Haight  became  the  purchaser  at  the  request  of  T., 
who,  on  the  1st  of  October,  1811,  by  J.  F.  as  his  attorney, 
conveyed  the  premises,  by  deed  in  fee,  to  Haight,  who  on 
the  day  following,  for  the  consideration  of  one  dollar,  con- 
veyed the  same  to  Sir  John  L.  Johnstone.  The  bill  charged, 
that  the  sale  was  unauthorized  by  law,  as  the  power 
of  sale  was  inserted  in  the  mortgage  without  any  authority 
from  fV.,  and  without  his  knowledge.  The  bill  alleged 
that  W .  had  no  notice  whatever  of  the  sale.  That  in 
1612,  a  short  time  before  his  death,  W.,  having  heard  that 
the  premises  were  intended  to  be  sold,  went  to  Bath,  in 
Stcubcn  county,  for  the  purpose  of  preventing  a  sale,  when 
he  learned  for  the  first  time,  that  the  premises  had  been 
sold.  That  in  1812,  or  the  beginning  of  1813,  S.  Duncan, 
as  agent  of  W.,  inquired  of  T.  whether  he  would  receive 
the  money  due  on  the  mortgage ;  or,  if  declined,  whether 
he  would  be  satisfied  with  a  tender  of  the  money  in 
bank  bills,  to  save  the  expense  and  trouble  of  procuring 
specie ;  and  that  T.  replied  in  substance,  that  the 
claim  of  W.  was  unjust,  and  he  would  have  nothing  to 
do  with  it.  The  bill  further  alleged  that  the  proceedings 
for  procuring  the  sale  at  auction  were  irregular,  and  that 
no  sufficient  advertisement  was  published  in  Steuben,  or 
any  other  county.  That  C.  IV.,  after  the  execution  of  the 

29 


27  CASES  IN  CHANCERY. 

1323.  mortgage,  and  before  the  death  of  Sir  W.  P  ,  conve)ed 
three  fourths  of  the  north-west  township  to  him,  and  par- 
ceis  were  soifj  to  settlers.  That  the  rents  and  profits  of 
IR..UP.  the  mortgaged  premises  received,  are  more  than  sufficient 
to  satisfy  the  mortgage  ;  and  that  the  securities  taken  for 
the  parcels  sold,  exceed  the  amount  of  the  mortgage  debt ; 
ind  *the  plaintiffs  claimed  an  account  of  the  moneys  re- 
ceived, and  of  the  rents  and  profits,  &c.,  and  of  all  contracts 
and  sales  of  parts  of  the  premises  ;  and  they  offered  to  pay 
the  balance,  if  any  remained  due  on  the  mortgage,  and 
prayed  to  be  let  into  possession  of  the  premises  ;  and  that 
the  defendants  be  required  to  assign  to  them  the  bonds 
and  mortgages,  &c.  taken  on  sales  of  parts  of  the  prem- 
ises, &c.,  and  for  general  relief. 

The  defendant  Troup,  in  his  answer,  denied  any  knowl- 
edge of  any  agreement  between  W.  W.  and  C.  W.,  but 
set  forth  an  agreement  made  the  4th  of  August,  1795. 
C.  W.  entered  into  a  covenant  with  Charles  Hall,  Daniel 
P.  Faulkner,  Michael  Freeland,  and  William  Dunn,  to  con- 
vey to  them,  on  or  before  the  year  1798,  in  fee,  as  tenants 
in  common,  the  north-west  quarter  of  township  No.  6,  in 
the  sixth  range,  in  Ontario  county ;  on  condition  that  they 
should  give  C.  W.  one  dollar  and  fifty  cents  an  acre,  and, 
to  secure  the  payment,  execute  a  bond  and  mortgage  of 
the  land,  payable  June  19th,  1800,  with  interest,  and  give 
a  bond  to  place  twenty-four  settlers  on  the  land  in  two 
years.  By  an  endorsement  on  the  agreement,  it  was  made 
a  further  condition  that  no  deed  should  be  demanded  until 
full  compensation  was  made  for  the  mills  built  on  the  land, 
and  security,  by  bond  and  mortgage,  given  for  the  payment, 
with  interest  in  four  years ;  and  C.  W.  engaged  to  give 
them  a  warrantee  deed  for  the  mills.  That  Charles  Hall, 
on  the  13th  of  October,  1795,  assigned  to  William  Wilson 
all  his  right  in  the  contract.  This  defendant  admitted  the 
power  of  attorney  given  by  W.  W.  to  Daniel  Faulkner, 
who  was  averred  to  be  the  same  person  named  in  the 
agreement,  as  Daniel  P.  Faulkner.  This  defendant 
averred  that  Wilson  had  no  right  to  more  than  about  1325 
acres,  or  to  demand  a  deed  for  a  greater  quantity.  That 
on  the  21st  of  October,  1796,  F.  and  C.  W.  accounted 
together,  with  respect  to  the  purchase  money,  for  the  said 
quarter  township,  and  in  respect  to  Wilson's  ratable  share 
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ol  the  cost  of  the  *mills,  and  of  the  interest,  &c. ;  and  there 
was  then  found  due  to  C.  W.  1115  pounds  ;  and  thereupon 
C.  W.  executed  a  deed  to  Wilson,  for  the  one  fourth  of  the 
quarter  township,  excepting  the  said  700  acres,  for  the 
consideration  of  798  pounds,  as  stated  in  the  bill,  which 
deed  included  the  mill  lots ;  and  that  on  the  same  day, 
Faulkner,  as  attorney  of  W.,  in  his  name,  executed  a  mort- 
gage of  the  same  premises  to  C.  W.,  for  securing  the  pay- 
ment of  1115  pounds,  and  which  mortgage  contained  a 
power  of  sale,  in  the  usual  form.  That  the  1115  pounds 
was  the  true  consideration,  and  ought  to  have  been  so  ex- 
pressed in  the  deed,  as  well  as  in  the  mortgage,  but  was 
omitted  through  carelessness  or  ignorance.  The  defendant 
denied  that  F.,  in  executing  the  mortgage,  had  exceeded 
his  power ;  and  that  the  power  of  sale  contained  in  it  was 
according  to  law,  and  the  common  usage  and  practice  in 
such  cases  ;  and  had'  been  the  uniform  practice  of  the  land- 
offices  established  by  the  agents  to  the  Pulteney  estate,  on 
taking  mortgages,  to  secure  the  purchase  moneys  for  lands 
sold.  That  no  objection  to  the  form  of  the  mortgage  was 
ever  made  by  Wilson.  That  C.  W.  assigned  the  bond  and 
mortgage  to  Sir  W.  P.,  as  stated  in  the  bill.  The  defend- 
ant admitted  that  he  took  out  administration  on  the  estate 
of  Sir  W.  P.,  and  that  his  daughter,  who  was  his  heiress 
at  law,  died  intestate,  by  which  the  real  estate  descended 
to  Sir  John  L.  Johnstonc,  as  stated  in  the  bill.  That  C.  W. 
ceased  to  be  the  agent  of  the  estate  in  1801  ;  and  at  that 
time,  and  long  before,  was  in  the  quiet  possession  of  the 
premises ;  and  this  defendant,  on  being  appointed  agent, 
came  into  the  possession  of  the  premises,  and  has  since 
remained  in  the  quiet  possession  of  them,  until  the  filing 
of  the  bill  by  the  plaintiffs.  That  Wilson,  having  met  with 
misfortunes,  it  was  agreed,  or  was  understood,  as  the  de- 
fendant believed,  that  C.  W.  should  not  demand  the  pay- 
ment of  the  money  due  on  the  bond  and  mortgage,  and 
Wilson  should  not  claim  the  mortgaged  premises  ;  and  that 
this  belief  was  ^confirmed  by  the  fact,  that  this  defendant,  [  *  30 
on  succeeding  to  the  agency  of  the  Pulteney  estate,  re- 
ceived, among  the  papers,  the  very  deed,  stated  to  have 
been  executed  by  C.  W.  to  Wilson,  for  the  premises  mort- 
gaged, and  which  deed  the  defendant  offered  to  produce. 
Thai  these  circumstances  induced  the  defendant  to  believe. 
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1 823.  tnat  the  mortgaged  premises  had  been  abandoned  by 
~*r-~^~*^  son ;  and  this  defendant,  therefore,  considered  the  premises 
WILSON  as  tjje  absolute  property  of  the  Puheney  estate,  and  did  not, 
TI-OUP.  therefore,  scruple  to  sell  various  parcels  of  the  land,  before 
any  foreclosure  of  the  mortgage ;  and  that  C.  W.  had  be- 
fore caused  the  premises  to  be  surveyed  into  lots,  and  had 
sold  several  lots.  That  the  defendant,  notwithstanding 
the  circumstances  above  stated,  deeming  it  more  legal  and 
fit,  that  the  equity  of  redemption  should  be  legally  extin- 
guished, caused  a  letter  to  be  written  to  Wilson,  on  the 
22d  of  June,  1807,  by  Samuel  S.  Haight,  his  assistant, 
requesting  Wilson  to  release  the  equity  of  redemption  ;  and 
he  denied  that  the  letter  contained  any  request  to  Wilson 
to  pay  the  moneys.  That  Wilson  declined  executing  the 
release,  unless  he  received  a  compensation ;  but  did  not 
offer  to  pay  the  mortgage  money,  or  pretend  that  he  had  a 
right  to  redeem.  That  the  mortgaged  premises  comprise 
part  of  Dansville,  which  has  become  a  thickly-settled  and 
flourishing  village.  That  to  protect  the  settlers,  and  pre- 
vent prosecution  of  the  equity  of  redemption  to  their  injury, 
the  defendant,  as  administrator  of  Sir  W.  P.,  by  virtue  of 
the  power  contained  in  the  mortgage,  and  pursuant  to  the 
statute,  on  the  16th  of  October,  1810,  caused  the  premises 
to  be  advertised  for  sale,  and  published  once  a  week,  for  six 
successive  months,  in  a  newspaper  printed  at  Canandaigua, 
in  Ontario  county,  which  was  nearest  to  the  premises,  there 
being  no  newspaper  published  in  £teuben  county.  That 
on  the  18th  of  October,  1810,  a  copy  of  the  advertisement 
was  affixed  on  the  outward  door  of  the  Court-house  of 
Sleuben  county,  where  the  mortgaged  premises  were  situ- 
f  *31  ]  ated,  and  which  *was  continued  for  six  successive  months. 
That  at  the  expiration  of  that  period,  on  the  22d  of  April, 
1811,  the  premises  were  sold,  pursuant  to  the  advertisement, 
and  purchased  by  Samuel  S.  Haight,  at  the  request  of  the 
defendant,  for  350  pounds,  H.  being  the  highest  bidder 
That  a  deed  was,  in  due  form,  executed  by  John  Fellows, 
as  substitute  for  the  defendant,  to  Haight,  who  afterwards, 
for  the  nominal  consideration  of  one  dollar,  executed  a 
release  of  all  his  right  to  the  premises,  to  Sir  John  L. 
Johnstone,  as  stated  in  the  bill ;  arid  he  alleged,  tha*. 
the  sale  was,  in  all  respects,  regular  and  fair,  and  made 
with  good  faith,  pursuant  to  the  statute ;  and  he  insisted 
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that  it   was   a  bar   to   the   relief  sought   by   the   plain-        1823. 

.  •  /v        p  p 

tins,  <fcc.  &,c. 

The  other   defendants   having   answered,  proofs   were 
taken  in  the  cause,  which  was  brought  to  a  hearing  on  the       TROUP. 
23d  of  November  last. 

R.  Sedgwick,for  the  plaintiffs.  He  cited  1  Fes.  251. 
1  Powell  on  Mort.  13,  14.  60.  247,  248.  2  Vernon,  84. 
1  Johns.  Rep.  498.  18  Johns.  Rep.  301. 

Wells  and  W.  Slosson,  for  the  defendants.  They  cited 
3  Johns.  Rep.  145.  4  Dallas,  419.  Burr.  Rep.  1077. 
/5  Johns.  Rep.  458.  Doug-.  265.  574.  Salk.  96.  1  Cowi. 
Dig.  644.  tit.  Attorney,  C.  8. 

THE  CHANCELLOR.  The  great  and  leading  point  in  the 
case  is,  whether  the  sale  of  the  mortgaged  premises,  under 
the  power  contained  in  the  mortgage,  was  duly  made  under 
a  competent  power. 

If  this  point  be  determined  in  favor  of  the  sale,  it  will 
be  unnecessary  to  examine,  whether  there  was  any  suffi- 
cient ground  to  consider  Wilson  as  having  abandoned  or 
waived,  by  his  acts  and  acquiescence,  prior  to  the  sale,  his 
equity  of  redemption  in  the  mortgaged  premises,  so  as  to 
have  excluded  himself  and  his  representatives  from  a  right 
to  redeem. 

*The  letter  of  attorney  authorized  FaulJaier,  for  Wilson,  [  *  32  J 
and  in  his  name,  to  ask,  demand  and  receive  of  Williamson, 
deeds  for  the  premises,  and  to  sign,  seal,  deliver  and  ac- 
knowledge a  mortgage,  or  mortgages,  fyc.,  and  bonds  to  the 
amount  of  the  consideration  money  remaining  due,  for  the 
better  securing  the  same,  according  to  an  agreement  thereof, 
betiueen  them  made ;  and  granting  to  his  said  attorney  full 
power  and  authority  to  do  and  perform  all  things  necessary 
and  lawful,  to  the  obtaining  to  him,  and  for  his  use,  a  title, 
(fee.,  and  securing  the  consideration  money  therefor  to  the 
aforesaid  Ci'mr/is  Williamson. 

Under  this  power,  a  deed  was  received  by  Faulkner  from 
ll'illiamson  to  Wilson,  and  a  mortgage,  simultaneously,  and 
of  the  same  date,  (being  the  21st  of  October,  1796,)  exe- 
cuted by  FtutGcner,  for  and  in  the  name  of  Wilson,  to  secure 
ihe  amount  of  the  consideration,  including  a  reasonable 
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compensation  for  the  mills  built  upon  the  premises.     This 
allowance  for  the  mills,  which  increased  the  amount  of  the 
WILSON       mortgage  beyond  the  actual  consideration  in  the  deed,  was 
TKOUP.       in  pursuance  of  an  agreement  between    Williamson  and 
Faulkner,  who  acted  on  behalf  of  all  the  partners  in  in- 
terest in  the  premises,  and  which  agreement  was  alluded 
to  in  the  letter  of  attorney.     The  mortgage  was  in  the 
printed  form  used  in  the  offices  of  the  agency  of  the  Pul- 
teney  estate,  and  it  contained  the  usual  power  to  sell  on 
default  of  payment,  and  which  power  had  been  invariably 
inserted  in  all  the  mortgages  taken  by  the  Puheney  agent. 
A  power  to       A  power  to  mortgage  would  seem  to  include  in  it  a 

mortgage       in-  t        •  i  n  i    «•«.<• 

eludes  in  it  a  power  to  authorize  the  mortgagee  to  sell,  on  default  of 
thorize  U>    the  paymen*  ?  because  the  power  to  sell  is  one  of  the  custom 
mortgagee     to  ary  an(]  lawful  remedies  given  to  the  mortgagee.     It  is  a 
of  payment.       power  which  has  been  repeatedly  regulated  by  statute,  and 

is,  therefore,  known  to  the  law,  and  is  in  universal  use. 

it  has,  consequently,  become  an  incident  to  the  power  to 

mortgage,  and  will,  of  course,  be  included  in  such  power, 
[  *  33  ]         if  there  be  nothing  in  the  instrument  conveying  *the  power 

specially  excluding  it ;  and  the  party  creating  the  power 

be  competent  in  age  to  grant  it. 

The  Court,  Courts  of  equity  look  to  the  end  and  design  of  the  par- 
the  Cexteiunof  ties,  in  considering  the  extent  of  powers,  and  to  a  substan- 
powers,  looks  jja]  rather  than  to  a  literal  execution  of  the  power.  On 

to  the  end  and      .....  .  . 

design  of  the  this  principle,  a  power  limited  in  terms  has,  in  favor  of 
iTe^'substantiaT  tne  intention,  been  deemed  a  general  power ;  and  a  gene- 
raiher  than  the  raj  power  in  terms,  has  been  cut  down  to  a  particular  pur- 

literal  execution  .    '     . 

of  them.  And  pose.  Why  should  we  not  conclude,  that  the  parties,  in 
"uchSU^mentio°n,  this  case,  had  in  contemplation  a  mortgage  in  the  usual 
a  power,  limit-  sense  of  that  security,  with  all  the  remedies  then  in  use  and 

ed  in  terms,  has  •  ' 

been  deemed  a  recognized  by  law  ?     It  is  very  certain,  that  the  mortga- 

general  power:  .,•  ,,     , 

and  a  power,  gee  meant  a  mortgage  with  a  power  to  sell,  because  it  was 
terms^has  bee"  n's  mvariable  practice  to  take  mortgages  with  such  a  pow- 
reduced  to  a  er ;  and  when  he  entered  into  a  covenant  with  Faulkner 
and  others,  in  1795,  to  sell  the  land,  and  fake  a  good  and 
sufficient  bond  and  mortgage,  it  is  to  be  presumed  that  the 
same  kind  of  mortgage  was  understood  between  the  par- 
ties, which  was  afterwards  executed  by  ,F.,and  accepted  by 
W.,  under  the  power.  It  is  equally  reasonable  to  presume, 
that  Wilson,  who  created  the  power,  from  the  proximity 
of  his  residence  to  the  Puheney  offices,  his  intimacv  with 
34 
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Faulkner,  his  attorney  and  the  general  notoriety  of  the        1823. 
transactions  of  the  agency  of  the  Pulteney  lands,  must  have 

O  J  */ 

been  acquainted  with  the  practice  of  the  Pulteney  agents 
in  taking  mortgages  ;  and  that  he  also  meant  a  mortgage       TROUP. 
full  and  effectual,  according  to  that  practice,  with  all  the  gt£rj£>*t  °^ 
customary  remedies  to  enforce  it.     A  power  to  mortgage  is  s'gn>  seal,  and 

,  .  j          ,  °  .  deliver  a  mort- 

a  power  to  give  the  same  security,  under  that  name,  in  as  gage,  &,c.  to  do 
full  and  effectual  a  manner,  as  the  party  himself  who  ere-  ^jj  0™ 


ated  the  power  could  give.     The  letter  of  attorney  was  pessary      and 

.     .      .  .  „          ,    lawful,   for  ob- 

general  in  its  terms.  It  was  to  give  "  a  mortgage,  and  taking  a  title 
"  to  do  and  perform  all  things  necessary  and  lawful  for  se-  curin^ihe'coul 
curing  the  consideration  money."  If  the  power  to  sell  sideration  m  n- 

cy         therelor 

was  usually  inserted  in  a  mortgage,  as  an  ordinary  and  law-  gives  an  author' 
ful  part  of  it,  the  attorney,  in  this  case,  had  authority  to  }{•••„£  d"ncidein 
insert  it  under  *his  general  authority  to  mortgage,  and  to  [  *  34  ] 


do  what  was  necessary  and  lawful.     Every  thing  incident  to  a  , 

to  a  mortgage  which   Wilson  himself  could   do,  in   and  creating   pd[i* 
by  the  act  of  giving  a  mortgage,  F.  could  do  under  the  KSf  *• 
power. 

Powers  are  construed  with  this  liberality,  and  to  this 
oxtent. 

In  Liefe  v.  Saltingstone,  (1  Mod.  189.  1  Freem.  149. 
163.  176.  S.  C.)  the  testator  devised  his  farm  to  his  wife 
for  her  natural  life,  and  by  her  to  be  disposed  of,  to  such  of 
his  children  as  she  should  think  fit.  She  conveyed  the 
estate  to  her  son,  in  fee,  and  the  power  was  held  well  ex- 
ecuted, even  at  law.  The  principle  of  the  case  was,  that, 
where  the  devisor  gives  to  another  a  power  to  dispose,  he 
gives  to  that  person  the  same  power  that  he  himself  had  to 
dispose.  If  the  devise  be,  that  J.  S.  may  sell  my  land,  he 
may  sell  the  inheritance. 

There  is  much  force  to  be  given  to  the  validity  of  the 
power  to  sell,  from  a  view  of  the  doctrine  touching  leasing 
powers.  If  a  tenant  for  life  has  power  to  grant  leases  "  re- 
quiring the  best  improved  rent,"  he  may  cause  to  be  insert- 
ed in  the  leases  the  usual  covenants  as  to  non-payment  of 
*.he  rent,  and  a  clause  of  re-entry  upon  non-payment,  though 
the  power  be  silent  as  to  any  covenants  of  that  kind. 
These  incidental  provisions  are  considered  as  implied  in 
the  power  of  leasing.  Such  provisions  were  deemed  valid, 
though  the  lease  was,  on  other  accounts,  much  criticised 
in  Jones  v.  Vrrney,  (Willcs's  Rep.  169.)  and  the  omission 
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1823.  of  them  would  be  fatal  under  such  a  povvei ,  according  tj 
*-- ^v^w  the  opinion  of  Lord  Mansfield,  in  Taylor  v.  Horde.  (1  Burr 
WILSON  125 )  To  show  the  liberal  construction  of  powers  in 
TROUT.  equity,  in  furtherance  of  the  end  for  which  they  were  cre- 
ated, we  may  refer  to  the  case  of  Roberts  v.  Dixwell,  (2 
Eg.  Cos.  Abr.  768.  pi.  19.)  in  which  a  power  to  appoint 
and  divide  an  estate,  was  held  well  executed  by  a  charge 
of  a  sum  of  money  upon  it ;  for  though  that  was  not  with- 
in the  direct  terms  of  the  power,  yet  Lord  Hardwicke  held 
J  *  35  ]  it  to  be  *within  the  intent,  and  to  be  an  execution  of  the 
power  in  substance.  Again,  in  Long  v.  Long,  (5  Ves 
445.)  it  was  held,  that  a  power  to  charge  an  estate  with 
the  payment  of  moneys  for  the  benefit  of  the  children,  as 
he  should  think  fit,  would  authorize  a  disposition  of  the 
estate  itself.  A  power  to  charge  included  a  power  to  sell ; 
and  Sir  William  Grant  afterwards  (6  Ves.  797.)  cited  the 
case  as  establishing  that  point ;  and  he  seems  to  have 
sanctioned,  in  Bullock  v.  Flagate,  (1  Ves.  fy  Bea.  471.) 
such  deviations  from  the  letter  of  the  power.  And  though 
it  is  considered  as  a  questionable  point,  whether  a  power 
to  sell  or  exchange  will  authorize  a  partition  of  land,  (Abell 
v.  Heathcote,  2  Ves.  jun.  98.  4  Bro.  278.  S.  C.  questioned 
in  M' Queen  v.  Farquhar,  11  Ves.  467.  and  Attorney- Gen- 
eral v.  Hamilton,  1  Madd.  Rep.  214.)  yet  Mr.  Sugden, 
(Treat,  on  Powers,  2d  edit.  446. 449.)  gives  it  as  the  result 
of  the  cases,  that,  where  a  freehold  interest  is  authorized 
to  be  appointed  under  a  power,  a  different  species  of  es- 
tate, less  valuable,  will  be  supported  in  equity.  We  surely 
cannot  be  departing  from  the  spirit  of  all  these  cases, 
when  we  construe  a  power  to  mortgage,  as  involving  in  it 
a  power  to  add  the  ordinary  and  lawful  remedies  pre- 
scribed by  law,  upon  breach  of  the  condition  of  the  mort- 
gage. The  remedies  are  the  means  for  rendering  the 
mortgage  an  effective  security  for  the  debt.  The  statute 
foreclosure  is  cheaper  and  more  simple,  and  generally  more 
expeditious,  than  a  foreclosure  by  bill  in  chancery  ;  and 
it  is  always  deemed  a  matter  of  some  consequence  by 
the  mortgagee,  that  he  should  have  such  a  remedy  within 
his  discretion.  At  so  early  a  period  as  the  date  of  the 
mortgage,  when  the  practice  of  this  Court  was  quite  limit- 
ed, and  in  very  few  hands,  the  authority  to  sell  by  act 
of  the  party  must  have  been  deemed  of  almost  incal- 
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culable  value.     That  power  is  still  necessary  to  the  com-        1823. 
pletion  and  perfection  of  the  security,  because  it  affords  ^r^^~+^> 
the  alternative  remedy  authorized  by  law.     A  power  to       WILSON 
mortgage  does,  therefore,  very  clearly,  in   my  view  of  the       TKOUP. 
*rase,  carry  with  it  the  power  to  authorize  the  mortgagee         [  *  36  ] 
to  foreclose,  by  selling  under  the  statute.     The  power  in- 
tended a  mortgage  in  the  best  manner  that  it  could  be  made, 
consistently  with  law  :  and  as  between  the  mortgagee  and 
mortgagor,  the  equity  of  the  case  is,  that  the  former  should 
be  deemed  clothed  with  all  the  customary  rights  and  privi- 
leges of  a  mortgagee ;  and  more  especially,  when  it  ap- 
pears that  this  same  mortgagee  vas  in  the  invariable  habit 
of  taking  mortgages  in  the  form  adopted  in  this  case. 

A  different  construction  would  make  the  mortgage 
operate  most  injuriously  upon  the  mortgagee  ;  and  in  the 
present  instance,  by  unsettling  titles,  it  would  work  immense 
mischief.  It  may  be  observed,  in  aid  of  the  construction 
I  have  adopted,  that  Wilson  acquiesced  during  his  lifetime 
in  the  execution  of  the  power.  He  is  presumed  to  have 
had  early  notice  of  the  bond  and  mortgage,  and  of  the 
terms  of  them  ;  and  not  one  word  of  objection  to  the  power 
was  made  by  him,  from  October,  1796,  to  his  death,  in 
1814.  It  is  with  the  appearance  of  great  injustice,  that 
his  representatives  should,  at  this  day,  attempt  to  set  aside 
the  sale  upon  such  a  pretext. 

If  the  power  be  admitted  to  have  been  inserted  in  the 
mortgage  by  proper  authority,  it  puts  an  end  to  the  pres- 
ent claim.  The  sale  was  fairly  made,  upon  the  due  pub- 
lic notice  required  by  law.  This  is  very  satisfactorily 
proved,  and  there  is  no  ground  for  the  charge  of  irregulari- 
ty, touching  any  part  of  the  proceedings.  Something  was 
said  upon  the  argument,  about  fraud  in  the  sale  ;  but  there 
is  no  such  allegation  in  the  bill,  nor  is  it  made  a  point  in 
the  case  by  the  plaintiff's  counsel.  The  charge  is  ir- 
regularity and  want  of  authority ;  and  there  is  nothing  in 
the  proofs  to  give  countenance  to  the  suggestion  of  fraud, 
had  it  even  been  made  a  substantive  averment  in  the  bill. 
The  power  to  /'Yrw/Ar/ier  to  execute  the  mortgage  is  fully 
proved.  It  was  recorded  in  1809,  and  again  in  1812 ; 
*and  the  jx>wer  contained  in  the  mortgage  was  duly  record-  [  *  37  J 
ed  as  early  as  June,  1808. 

There  is  not,  then,  any  ground  to  impeach  the  title  held 
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1823.       under  the  sale.     The  mortgaged  premises  were  purchased 
by  Samuel  S.  Haight,  on  behalf  of  the  proprietors  of  the 
Pultcney  estate  ;  and  the  statute  authorized  the  mortgagee, 
or  any  person  on  his  behalf,  to  purchase.     The  title  thug 
acquired  cannot,  to  use  the  words  of  the  statute,  "  be  de- 
feated in  favor  of,  or  for  the  benefit,  of  any  person  claim- 
ing the  equity  of  redemption."     The  only  remaining  pre- 
tence, upon  which  the  sale  is  to  be  defeated,  is,  that  the 
defendants  had  previously  conveyed  a  part  of  the  premises 
in  fee.     These  conveyances  were  made  under  the  assump- 
tion that  Wilson  had  abandoned  all  claim  to  the  equity  of 
redemption,  and  the  deed  from    Williamson  to  him  was  in 
possession  of  the  Pulteney  agent.     If  that  deed  had  been 
surrendered  by  Wilson,  (and  we  cannot  otherwise  account 
for  its  being  in  possession  of  the  mortgagee,)  it  affords  very 
strong  color  for  the  inference,  that  the  right  of  redemp- 
tion had  been  truly  abandoned  ;  and  that  inference  is  much 
strengthened,  by  his  long  acquiescence  in  the  possession 
taken  and  acts  exercised  by  the  mortgagee,  as  owner,  and 
by  the  non-payment  of  any  part  of  the  principal  and  in- 
terest of  the  consideration,  according  to  contract.     But  I 
do  not  lay  much  stress  on  this  assumed  fact,  of  the  abandon- 
ment of  the  equity  of  redemption ;  and  I  refer  to  it  only 
as  evidence  of  the  good  faith  and  sincerity  with  which  acts 
of  ownership  over  the  property  were  exercised.     On  this 
point,  however,  we  need  not  dwell;    for  the  mortgagee, 
afterwards,  treated  the  property  as  covered  by  a  subsisting 
mortgage,  and  the  equity  of  redemption  was  regularly  fore- 
A   sale  by  closed.     The  sales  by  the  mortgagee  could  not,  upon  any 
does  mnotgafie-  reasonable  principle,  deprive  him  of  the  right  of  foreclosing 
IT'iu  ''of1  °foree  tne  mortgage  '•>  nor  could  they  prejudice  the  right  of  the 
closure,      nor  mortgagor  to  redeem.     If  the  mortgage  was  still  subsisting, 
of  The  mort'fa-  the  purchasers  under  the  mortgagee  took  subject  to  the 
[  *  38  ]  *mortgage  and  the  right  of  redemption.     A  mortgagee, 
£or  to  redeem,    before  foreclosure,  cannot  even  make  a  lease,  so  as  to  bind 

A  mortgagee,  7 

before  forecio-  the  mortgagor  when  he  comes  to  redeem.     (Hungerford 
acteioC^ind°the  v-  Clay,  9  Mod.  1 .)     The  suggestion  that  tne  mortgagee 
™he!faife°roffers  cou^  not  foreclose,  because  he  had  previously  sold  par- 
«)  redeem.         eels  of  the  land,  is  entirely  without  any  foundation  in  pre- 
cedent or  justice.     The  sales  created,  of  themselves,  no 
obstacle  to  the  right  of  redemption.     If  the  mortgagor  was 
entitled  to  redeem,  he  could  recover  the   possession   as 
38 
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against  those  purchasers,  equally  as  well  as  he  could  re-  1823. 
cover  it  against  the  mortgagee  himself,  or  his  heirs  after  his 
death.  A  mortgagee  cannot,  by  fine  and  non-claim,  bar 
the  equity  of  redemption.  The  fine  displaces  nothing ;  it  TROUP. 
is  still  the  same  estate.  (Lord  Redesdale,  in  1  Sch.  Sf 
Lef.  380.)  The  same  power  that  awarded  the  redemp- 
tion, could  award  a  restitution  of  possession.  The  argu- 
ment on  the  part  of  the  plaintiffs  would  go  to  prove  that  a 
foreclosure  by  bill  was  equally  barred,  as  a  foreclosure  by 
advertising  under  the  statute.  In  both  modes,  the  mort- 
gagor should  come  in  before  the  sale,  and  make  his  de- 
fence. He  is  presumed,  in  law,  to  have  equal  notice  of  the 
proceeding  in  each  case ;  and  a  foreclosure  and  sale  is  as 
much  a  bar  in  the  one  case  as  in  the  other. 

A  good  deal  was  said  upon  the  argument,  touching  the 
disclosure,  by  Mr.  Haight,  of  the  confidential  correspond- 
ence, between  him  and  Mr.  Troiip,  during  the  time  that 
he  was  employed  to  conduct  the  foreclosure.  As  I  see 
nothing  in  that  correspondence  that  applies  to  any  part  of 
the  case,  except  the  point  of  abandonment  by  Wilson  of 
the  right  to  redeem,  (and  on  which  I  have  not  thought  it 
necessary  to  dwell,)  the  competency  of  that  testimony  be- 
comes immaterial.  But  I  ought  not,  perhaps,  to  let  that 
question  pass,  since  it  has  been  discussed  before  me,  and 
will,  probably,  be  discussed  again,  if  the  cause  should  be 
carried  to  the  Court  of  Appeals ;  and  a  motion  was  made, 
during  the  argument,  *to  suppress  those  letters,  and  the  [  *  39  i 
question  on  their  competency  was  reserved. 

Mr.  Haight  was  employed  by  Mr.  Troup  to  foreclose 
the  mortgage,  and  he  says,  he  believes  that  the  business 
of  conducting  the  foreclosure  would  not  have  been  confided 
to  himself,  if  he  had  not  been  a  lawyer.  It  was  professional 
business ;  and  in  respect  to  that  particular  transaction,  the 
parties  appear  to  me  to  have  stood  in  the  relation  of  attor- 
ney and  client;  and  the  communications  in  the  letters 
of  Mr.  Troup,  prior  to  the  sale,  were,  upon  every  reasona- 
ble ground,  entitled  to  the  protection  of  that  relation,  as 
confidential  communications.  The  voluntary  disclosure  of 
those  letters  relating  to  that  subject,  to  the  adverse  party, 
I  consider  ns  a  reprehensible  breach  of  trust,  and  which 
the  right  arid  privilege  of  the  client  require  should  not  be 
permitted  in  a  Court  of  justice.  The  letters  related,  also, 
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1823.       to  other  business,  respecting  the  general  agency  of  the 
^-^-v-"**^  Pullcncy  estate  ;  but  that   circumstance  does    not  affect 
HENRY        tjie  confidential  communications  relative  to  the  particulai 
DAVIS        business  confided  to  him  as  attorney,  nor  destroy  the  con- 
fidence under  which  the  law  considers   them  as  received. 
I  should  deem  it  a  dangerous  precedent,  and  one  that 
would  impair  the  good  faith  that  ought  to  be  observed, 
and  which  the  public  good,  and  those  valuable  interests 
which  clients  must  confide  to  their  counsel,  require  to  be 
observed,  to  lend  the  sanction  of  this  Court  to  the  disclo- 
sures in  question.     Those  letters  are,  therefore,  inadmissi- 
ble as  evidence  in  the  cause. 

My  conclusion  upon  the  case  is,  that  the  plaintiffs  arc 
not  entitled  to  redeem,  and  that  the  bill  ought  to  be  dis- 
missed. 

Bill  dismissed,  without  costs. 


[«40]  *W.  HENRY  against  DAVIS   AND  CLARK. 

[Affirmed,  2  Cow.  324.    Explained,  1  Ssndf.  Ch.  65.    Followed,  8  Paige  250. 
See  1  Id.  81.] 

A  conveyance  of  real  estate,  intended  merely  as  security  for  a  debt, 
though  absolute  on  the  face  of  it,  is  a  mortgage ;  and  any  agree- 
ment, on  a  subsequent  event,  to  change  its  nature,  and  prevent  the 
equity  of  redemption,  is  void. 

H.,  having  a  bond  and  mortgage  executed  to  him  by  D.  for  1065  dol- 
lars, assigned  them  over  to  C.,  for  securing  the  payment  of  225  dol- 
lars. The  assignment  was  absolute ;  but  C.  gave  H.  a  writing, 
promising  to  re-assign  the  bond  and  mortgage  to  him,  on  his  pay- 
ing the  225  dollars,  with  interest,  on  a  day  specified.  Notice  of 
this  assignment,  and  of  its  being  intended  as  a  security  merely  for 
225  dollars,  was  given  to  D.,  and  that  he  must  pay  no  more  to  C 
D.  and  C.,  afterwards,  settled  and  cancelled  the  mortgage,  on  D.'j 
paying  part  of  the  money,  and  giving  to  C.  new  security  for  the 
residue.  Held,  that  the  cancelling  of  the  mortgage  was  fraudulent, 
and  C.  was  decreed  to  pay  the  balance,  after  deducting  the  225  dol- 
lars and  interest,  to  H. 

THE  bill  stated,  that  the  defendant  D.  executed  to  the 
plaintiff,  on  the  8th  of  February,  1809,  a  bond  and  mort- 
gage, to  secure  the  payment  of  1065  dollars  and  3  cents. 
on  the  1st  of  June,  1821,  with  interest.  That  on  the  16th 
of  February,  1820,  the  plaintiff,  being  indebted  to  thf 
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defendant  C.,  in  225  dollars,  assigned  over  the  bond  and  182-'*. 
mortgage,  by  way  of  pledge  or  security  for  the  payment  of  ^*^^~* «•—» 
the  last  sum,  to  the  defendant  C.,  on  the  1st  of  October,  II^MJV 
1820.  The  assignment  was  absolute  in  terms ;  Hit  it  was  DAVU 
the  agreement  of  the  parties,  that  the  assignment  was  to  be 
considered  by  way  of  mortgage;  and  the  defendant  C. 
gave  to  the  plaintiff  a  certificate  in  writing,  to  re-assign 
the  bond  and  mortgage,  on  bring  paid  the  225  dollars,  on 
the  day  specified.  That  shortly  after  the  1st  of  October, 
1820,  the  plaintiff  tendered  to  the  defendant  C.  the  225 
dollars  and  interest,  and  requested  him  to  accept  of  the 
same,  and  re-deliver  the  bond  and  mortgage,  which  was 
refused ;  and  the  defendant  C.  claimed  the  bond  and 
mortgage,  as  ^absolutely  his  own.  That  shortly  after  this,  [  *41  ] 
and  before  any  payment  by  the  defendant  D.  to  the  defend- 
ant C.,  the  plaintiff  gave  notice  to  the  defendant  D.,  that 
the  bond  and  mortgage  had  been  assigned  to  C.  as  securi- 
ty only,  as  above  stated ;  and  that  he  must  not  pay  to  C. 
any  more  than  the  debt  for  which  the  same  were  pledged. 
That  the  two  defendants,  afterwards,  entered  into  a  corrupt 
and  fraudulent  agreement,  to  have  the  mortgage  cancelled 
and  discharged  ;  and  this  was  accordingly  done  by  C.  on 
the  28th  of  May,  1821.  Prayer  that  the  defendant  C. 
may  account  for  what  he  has  received,  and  re-assign  the 
bond  and  mortgage ;  and  that  the  mortgage  be  foreclosed, 
and  for  general  relief. 

The  defendants,  in  their  answer,  stated,  that  the  assign- 
ment of  the  bond  and  mortgage  to  C.  was  an  absolute 
sale  and  transfer,  in  satisfaction  of  the  debt  for  225 
dollars.  That  the  defendant  C.  agreed  to  re-assign  the 
bond  and  mortgage  to  the  plaintiff,  on  his  paying  the 
225  dollars,  on  the  first  of  October,  1820;  and  he  gave 
to  the  plaintiil  a  writing  to  sell  the  bond  and  mortgage 
to  him,  on  his  paying  that  sum  on  that  day ;  and  if  not 
then  paid,  the  agreement  to  re-sell  was  to  be  void.  They 
admitted  the  offer,  before  the  21st  of  February,  1821, 
of  Ihe  plaintiff,  to  pay  the  225  dollars,  and  his  tender 
in  specie  on  that  day,  and  the  refusal  of  C.  to  accept. 
The  defendant  D.  ^aid,  that  he  was  not  forbidden  by 
the  plaintiff  to  pay  the  bond  and  mortgage  to  C.,  until 
the  81st  of  May,  1821.  and  that  he  had  then  already  paid 
the  m<»rtLr:i«:<'  to  C'..  who  had  discharged  it  of  redord. 

Vo...  Vlt.  6  41 
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1823.       That  1).,  on  the  28th  of  May.  1821,  transferred   o  C.  two 
v^»— v^^_x  notes,  which  he  held  against  one    Coe,  amounting  to  363 
HENRY       dollars,  or  thereabouts,  and  gave  C.  a  new  bond  and  mort- 
DAVIS.       gage  on  other  lands,  for  91 5  dollars,  payable  by  instalments, 
on  the  1st  of  June,  1822  and  1823,  in   satisfaction  of  the 
bond  and  mortgage,  and  which  are  still  held  by  the  de- 
fendant C. 

[  *  42  ]  *The  cause  was  put  at  issue,  and  several  witnesses  ex- 

amined on  each  side,  not  materially  differing  from  the  ad- 
missions in  the  pleadings.  But  it  was  proved,  that  notice 
of  the  claim  of  the  plaintiff  upon  D.,  for  the  amount  of  the 
bond  and  mortgage,  after  deducting  payments,  if  any,  to 
C.,  not  exceeding  225  dollars,  was  given  to  D.  in  April, 
1821,  before  the  settlement  between  the  two  defendants; 
and  certain  confessions  were  mentioned  of  the  defendant  C. 
before  October,  1820,  that  he  held  the  mortgage  as  a  secu- 
rity for  a  debt ;  and  certain  acknowledgments  of  the  plain- 
tiff were  also  mentioned,  that  he  had  sold  the  mortgage  to 
C.,  and  got  his  payment  in  full  satisfaction ;  and  that  C. 
took  the  mortgage  at  his  own  risk ;  but  that  C.  gave  the 
plaintiff  a  writing  to  sell  the  mortgage  back  again,  on 
being  paid  a  certain  sum  by  a  certain  day. 

Howell,  for  the  plaintiff. 
Tracy,  for  the  defendants. 

THE  CHANCELLOR.  It  is  clearly  established  by  the  an 
swer  and  the  proofs,  that  the  bond  and  mortgage  were  as- 
signed by  the  plaintiff  to  the  defendant  C.,  by  way  of 
mortgage,  to  secure  the  payment  of  225  dollars  by  a  given 
day ;  and  any  agreement  that  the  assignment  was  to  be 
an  absolute  sale,  without  redemption,  upon  default  of  pay- 
ment on  the  day,  was  unconscientious,  oppressive,  illegal, 
and  void.  The  equity  of  redemption  still  existed  in  the 
plaintiff,  notwithstanding  any  such  agreement.  There  is 
no  principle  in  equity  better  settled,  than  that  every  con- 
tract for  the  security  of  a  debt,  by  the  conveyance  of  real 
estate,  is  a  mortgage ;  and  all  agreements  of  the  parties, 
tending  to  alter,  in  any  subsequent  event,  the  original  na- 
ture of  the  mortgage,  and  prevent  the  equity  of  redemp- 
tion, is  void.  If  the  conveyance,  or  assignment,  was  a 
42 


CASES  IN  CHANCERY.  *4S 

mortgage  in  the  beginning,  the  right  of  redemption  is  an        1 823. 
inseparable  incident,  and  cannot  be  restrained  or  clogged  ^-^~^.'~**~' 
by    agreement.     Though    the  conveyance  be  absolute  in  V.R 

terms,  yet  if  the  intention  appears  to  make  it  a  redeem-  DATM. 
able  estate,  it  will  continue  so  until  foreclosure ;  for  the 
maxim  of  equity  is,  that  an  estate  cannot  be  a  mortgage  at 
one  time,  and  an  absolute  purchase  at  another.  This  is  an 
elementary  rule  on  this  subject,  and  the  object  of  it  is,  to 
prevent  imposition  and  fraud  upon  the  mortgagor. 

The  original  design  of  the  assignment  in  this  case  be- 
ing admitted  to  be  by  way  of  pledge,  or  mortgage,  for  a 
debt,  and  this  design  being  contained  in  a  collateral  instru- 
ment, executed  concurrently  by  the  defendant  C.,  it  seems 
to  put  an  end  to  all  question  as  to  the  right  of  redemption. 
And  upon  a  lender  of  the  225  dollars,  with  interest,  in 
February,  1821,  the  plaintiff  was  entitled  to  a  re-assign- 
ment of  the  bond  and  mortgage ;  and  any  payment  and 
discharge  of  the  mortgage  afterwards,  by  negotiation  be- 
tween the  two  defendants,  was  fraudulent  and  void,  as  re- 
spected the  plaintiff.  It  is  satisfactorily  shown,  that  the 
defendant  D.  had  notice  of  the  plaintiff's  claim  upon  the 
bond  and  mortgage,  prior  to  that  negotiation  and  settle- 
ment, between  him  and  the  defendant  C.,  and  the  same 
were  made  at  his  peril,  and  in  his  own  wrong.  It  was,  ac- 
cording to  my  judgment  upon  the  facts,  a  fraudulent  com- 
bination between  the  two  defendants,  to  deprive  the  plain- 
tiff of  his  rights. 

The  plaintiff  has  been  treated  by  the  defendant  with  great 
injustice ;  and  it  is  incredible  that  he  should  have  agreed 
to  sell,  absolutely,  a  bond  and  mortgage  well  secured,  (for 
nothing  appears  to  gainsay  this  presumption,)  for  upwards 
of  1000  dollars,  for  the  grossly  inadequate  sum  of  225  dol- 
lars. The  right  of  redemption  rests,  in  this  case,  upon  the 
most  obvious  principles  of  equity.  It  is  just  and  proper, 
that  C.  should  pay  the  balance  due  to  the  plaintiff,  since 
he  has  appropriated  the  bond  and  mortgage  to  his  own 
use,  and  discharged  the  same,  after  receiving  payment  of 
*the  plaintiff,  and  taking  new  security  on  new  terms  for  the  f  *  44  "; 
residue. 

I  shall,  accordingly,  decree,  that  the  defendants,  or  on** 
of  them,  pay  to  the  plaintiff  the  balance  of  the  bond  and 
mortgage,  (after  deducting  the  225  dollars,  and  interest 
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1823.  thereon,  from  the  1st  of  October,  1820,  to  tin  20th  of  Feh 
ruary,  1821,)  and  the  costs  of  this  suit,  within  thirty  days 
after  the  balance  shall  have  been  ascertained  by  a  master, 
and  notice  thereof,  and  of  this  decree ;  or  that  the  plain- 
tiff have  execution  against  the  goods  and  chattels,  lands 
and  tenements  of  the  defendant  C. ;  and  that  the  mort- 
gaged premises  be  held  chargeable  for  the  same  debt  and 
costs,  and  be  sold  by  a  master,  on  the  usual  terms,  to  pay 
what  part  of  the  said  balance  (if  any)  shall  remain  uncol- 
lected  from  C. 

Decree  accordingly. 


t*  45]  *DOOLITTLE  against  LEWIS  and  others. 

[Beviewed  and  approved,  14  So.  Car.  582.    See  1  Paige  TO.] 

Courts  here  do  not  recognize  administrators  or  executors  appointed 
by  the  Courts  of  other  states. 

But  it  seems,  that  an  executor  or  administrator  of  a  creditor,  dying 
in  another  state,  having  in  their  possession  a  bond,  secured  by  a 
mortgage  on  lands  in  this  state,  though  they  cannot  sue  in  this 
state,  may  lawfully  receive  payment  and  give  an  acquittance,  with- 
out first  obtaining  letters  of  administration  in  this  state. 

Where  a  mortgage  of  lands  in  this  state,  given  to  secure  a  debt  due 
to  the  mortgagee,  residing  in  another  state,  contained  a  power  to 
the  mortgagee,  his  executors,  administrators,  or  assigns,  in  case  of 
default  of  payment,  to  sell  and  convey  the  premises,  according  to 
the  laws  of  this  state,  this  being  a  special  power  given  by  the  mort- 
gagor, and  not  derived  from  the  Court  of  another  state,  may  be 
lawfully  executed  in  this  state,  by  the  executor,  or  administrator  of 
the  mortgagee,  appointed  by  the  Court  of  Probates  of  another  state, 
where  the  mortgagee  died ;  the  power,  and  the  exercise  of  it,  ia 
a  matter  of  private  contract  between  the  parties,  and  not  of 
jurisdiction. 

Where  a  person  takes  by  execution  of  a  power,  he  takes  under  the 
authority  of  the  power,  equally  as  if  the  power,  and  the  instrument 
executing  the  power,  were  incorporated  in  one  deed. 

THE  plaintiff,  who  lived  in  Hampton,  in  the  county  of 
Washington,  in  this  state,  being  indebted  to  S.  Hotchki^, 
an  inhabitant  of  Rutland  county,  in  the  state  of  Vermont, 
gave  a  mortgage  of  land  in  Washington  county,  for  secu- 
ring the  payment  of  517  dollars  and  83  cents,  with  inter 
est.  The  mortgage  contained  a  power  to  the  mortgager, 
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his  executors,  administrators,  or  assigns,  in  default  of  pay-        1323. 

ment,  to   sell   and   convey  the  mortgaged  premises,  &c. 

The  mortgagee  died  intestate,  and  the  defendants  David 

Lev-is  and  Mary  Ann  Hotckkiss,  who  had  been  appointed 

by  the  Court  of  Probates  of  Rutland  county,  in    Vermont, 

administrators  of  his  estate,  the  principal  and  interest  being 

due  and  unpaid,  advertised  and  sold  the  mortgaged  prem- 

ises, by  virtue  of  the  power  contained  in  the  mortgage,  and 

*according  to  the  directions  of  the  statute  of  this  state.     The          [  *  46 

defendant  L.  H.,  being  the  highest  bidder,  became  the  pur 

chaser,  for  726  dollars,  and  the  administrators  executed  a 

deed  to  him  accordingly.     L.  H.  afterwards  sold  parts  of  the 

land  to  the  three  other  defendants,  who  have  taken  posses- 

sion, according  to  their  respective  rights.     The  bill  alleged, 

that  D.  L.  and  M.  A.  H.  were  not  administrators  of  the 

mortgagee,  and  that  the  defendants  knew  it.     That  all  the 

proceedings  were  against  the  plaintiff's  consent  ;  and  that 

the  plaintiff  is  ready  to  redeem  and  pay  the  principal  and 

interest  due  on  the  mortgage,  to  the  legal  administrators  of 

the  intestate.     Prayer  that  D.  L.  and  M.  A.  H.  be  de- 

creed to  bring  the  bond  and  mortgage  into  Court,  to  be 

cancelled,  on  the  plaintiff's  paying  the  amount  due  to  them  ; 

and  that  he  be  permitted  to  redeem  ;  and  that  the  other  de- 

rendants  surrender  the  possession  of  the  premises,  and  ac- 

oount  for  the  mesne  profits,  and  for  general  relief. 

The  defendants  D.  L.  and  M.  A.  H.  answered, 
and  the  cause  was  brought  to  a  hearing  on  the  bill  and 
answei. 

Z.  R.  Shepherd,  for  the  plaintiff. 
ly  for  the  defendants. 


THE  CHANCELLOR.  The  mortgage  was  given  to  *S.  11., 
an  inhabitant  of  Vermont,  by  the  plaintiff,  who  lived  in  tho 
county  of  Washington,  adjoining  that  state.  It  contained 
a  special  power,  authorizing  the  mortgagee,  "  his  execu 
tors,  administrators,  and  assigns,"  in  default  of  payment. 
to  sell  and  convey  the  mortgaged  premises,  "  according  to 
the  law  of  the  state  of  New-  York."  Upon  the  death  of  //.; 
tuc  mortgagee,  the  defendants  I).  Lewis  and  M.  A.  Hott:h 
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1823.  ki38  wcrc  appointed  administrators  of  his  estate  by  the 
judge  of  probates  of  the  county  of  Rutland,  in  }  rermont, 
wnere  the  intestate  resided  and  died  ;  and  they  afterwards 
sold  the  lands,  by  virtue  of  the  power  contained  in  the 
*mortgage,  and  according  to  the  directions  of  the  statute 
of  this  state. 

The  case  is  brought  to  a  hearing  upon  bill  and  answer, 
and  there  is  no  dispute  about  the  facts.  The  principal 
point  raised  is,  whether  the  administrators  of  H.  were  au- 
thorized to  sell  under  the  power,  without  previously  taking 
out  letters  of  administration  in  this  state.  But  another 
question  also  arises,  in  connection  with  that  point ;  and  that 
is,  whether  the  plaintiff  be  not  now  too  late  to  raise  the 
objection. 

Administra-       It  is  well  settled,  that  a  party  cannot  sue  or  defend  in 
only  to  the  as-  our  Courts,  as  executor  or  administrator,  under  the  authori 
fesfate^  'wiihin  ty  of  a  foreign  Court  of  Probates.     Our  Courts  take  no 
i he    stat*    or  notice  of  a  foreign  administration  :  and  before  we  can  rec- 

junsdiction  .  ,  ,  .  <-      i         i  »•«_•'• 

where  it  is  ognize  the  personal  representative  or  the  deceased,  in  his 
representative  character,  he  must  be  clothed  with  authority 
derived  from  our  law.  Administration  only  extends  to  the 
assets  of  the  intestate,  within  the  state  where  it  was  grant- 
ed ;  if  it  were  otherwise,  the  assets  might  be  drawn 
out  of  the  state,  to  the  great  inconvenience  of  the  domestic 
creditors,  and  be  distributed,  perhaps,  on  very  different 
erms,  according  to  the  laws  of  another  jurisdiction.  The 
Authorities  on  this  subject  were  cited  by  me  in  the  case  of 
Morrell  v.  Dickey,  (1  Johns.  Ch.  Rep.  153.)  and  I  pre- 
sume there  is  no  dispute  about  the  general  rule  ;  and  the 
only  difficulty  lies  in  the  application  of  it  to  this  partic- 
ular case. 

The  sale  was  an  act  in  pais  under  a  special  power  grant 
ed  to  a  citizen  of  Vermont,  and  known  and  described  as 
an  inhabitant  of  Vermont.  The  authority  to  sell  was 
derived  from  the  power,  and  not  from  the  Court  of 
Probates  of  Vermont;  and  when  the  plaintiff  gave  au- 
thority to  the  mortgagee,  and  to  his  executors,  adminis- 
trators, and  assigns,  to  sell,  on  default  of  payment,  he 
probably  meant  only  to  describe  the  persons  who  might 
exercise  the  power ;  and  an  administrator  in  Vermont  ful- 

[  *  48  ]         filled  the  description  *withas  much  precision  and  certa<:«tj 
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as  an  assignee  residing  there  would  have  done.     When  the        1823. 
power  declared  that  the  sale  was  to  be  according  to  the  ^~^~^s- ^- 
law  of  this  state,  it  had  reference  to  the  mode  and  time  of     DOOLVITTI-K 
the  notice  of  sale,  and  to  nothing  more.     I  think  there       LEWIS. 
can  be  no  doubt,  that  the  mortgagor  was  competent  to  sa£  ^i"-,,^ 
grant  such  a  power  to  a  foreign  administrator,  equally  as  it  >«  a  mortgage 

..        .  :  of  land   in  this 

was  competent  tor  him  to  grant  it  to  the  foreign  assignee,  state,  when  the 
The  whole  authority  rested  upon  the  convention  of  the  "^^1^  dies 
parties,  and  not  upon  the  decision  of  any  Court.  The  in  another  state, 

,  c    may  be  execu- 

exercise  of  the  power  was  a  matter  of  contract,  and  not  of  ted  by  his  ad- 
jurisdiction.  And  it  is,  besides,  a  well-founded  principle,  ^omTeT^n5  an- 
that,  where  a  person  takes  by  execution  of  a  power,  he  other  state. 

,  .-    .  The  exercise 

takes  under  the  authority  of  the  power,  equally  as  it  the  of  such  a  pow- 
power,  and  the  instrument  executing  the  power,  had  been  ^  c'o^ra^noi 
incorporated  in  one  instrument.     The  title  rests  upon  the  «>f  jurisdiction. 
act  creating  the  power,  and  takes  effect  as  if  created  by 
the   original    deed.       (Lift.  s.   169.      Co.  Lift.    113.    a. 
Cook  v.  Dwkenfald,  2  Atk.  562.  567.      Marlborough  v. 
Godolphin,  9.  Fes.  78.)     The  doctrine   has  been  carried 
(though  with  what  propriety  I  do  not  now  undertake  to  say) 
to  this  extent,  that  if  a  power  to  sell  land  be  given  to  exec- 
utors, and  the  heir  of  the  testator  enters  and  enfeoffs  B., 
who  dies  seised,  yet  the  executors  may  sell,  and  the  vendee 
will  be  in  by  the  will,  which  is   paramount  the  descent, 
which  does  not  toll  the  power.     (Jenk.  Cent.  184.  pi.  75. 
Bro.  Abr.  tit.  Devise,  pi.  36.)     And  in  the  case  of  a  power     A  probate  of 
by  will,  to  an  executor  to  sell  land,  the  probate  of  the  will  JjJ&Jf'JJj 
is  not  necessary  to  the  execution  of  the  power,  and  adds  execution  of  a 

f  .        f          I  ii  -it        power    to    scl 

no  force  to  it ;  lor  the  probate  has  no  concern  with  the  land,  contained 
power,  and  relates  only  to  the  jurisdiction  over  the  goods  instchwi11- 
and  chattels. 

I  am  induced  to  think,  therefore,  that  this  case  does  not 
fall  within  the  meaning  or  reason  of  the  rule,  requiring  the 
personal  representatives  of  a  testator,  or  intestate,  to  ob- 
tain authority  from  the  Court  of  Probates  here,  before  they 
are  competent  to  assert  rights  in  a  representative  charac- 
ter *in  our  Courts.     The  whole  proceeding  was  extra-ju-         [  *  49  ] 
dictal,  and  founded  upon  private  agreement.     An  executor,      Though   an 
or  administrator  of  a  creditor,  dying  in  another  state,  and  n^slrator*  *P- 
becoming  lawfully  possessed,  as  part  of  his  assets,  of  a  bond  pointed  in  an- 

J  l  other  state  can 

not    sue     licrik 

vel  a  voluntary  payment  to  him,  b}-  a  debtor  in  this  stall',  is  valid;  and  n  jisclmrpe,  or  acquittance 
*>v  wich  executor,  is  sufficient. 
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1823.  given  and  secured  by  a  mortgage  upon  lands  in  this  slate 
is  competent,  as  I  should  apprehend,  to  receive  payment, 
an(j  gjve  an  acquittance,  without  first  resorting  to  the 
LEWIS.  Court  of  Probates  here.  Can  they  not  give  a  voluntary 
discharge  of  a  mortgage,  without  clothing  themselves  with 
the  office  of  an  executor,  or  administrator,  under  the  judi- 
cial authority  of  this  state  ?  And  is  not  the  policy  of  the 
law  sufficiently  answered,  when  our  Courts  refuse  to  lend 
their  assistance  to  any  authority  not  derived  from  our  own 
laws,  touching  the  administrate  jn  and  distribution  of  assets  ? 
If  the  parties  can  transact  their  own  business,  according  to 
their  own  agreement,  without  asking  the  aid  of  our  Courts, 
why  may  they  not  lawfully  do  it?  It  does  not  appear, 
that  H.,  the  intestate,  had  any  personal  or  real  property  in 
this  state  for  distribution :  and  of  what  use,  then,  would 
have  been  duplicate  letters  of  administration  ?  The  bond 
was  in  Vermont,  and  owned  there,  and  was  assets  to  be 
distributed  there,  under  the  proper  jurisdiction  of  their 
Courts :  the  land  here  was  held  only  by  way  of  mortgage, 
for  the  payment  of  the  bond,  and  was  but  an  incident  to 
the  bond.  If  a  creditor  of  //.  had  sued  out  letters  of  ad- 
ministration in  this  state,  ho  would  have  had  nothing  to 
administer.  He  could  not  have  touched  the  mortgaged 
premises,  for  they  belonged  to  the  plaintiff;  and  he  could 
not  have  enforced  the  lien  and  collected  the  money  due 
upon  the  bond,  for  that  power  was  a  right  attached  exclu- 
sively to  the  lawful  possessor  of  the  bond,  who  was,  in  this 
instance,  the  foreign  administrator,  and  who  was  responsi- 
ble there,  and  not  here,  for  the  due  and  faithful  adminis- 
tration of  the  assets. 

2.  But  admitting  the  plaintiff  might  have  been  entitled 
to  have  had  the  proceedings  under  the  power  stayed,  on  a 
[  *  50  ]  *timely  application  to  this  Court,  I  think  he  has  waived 
that  right,  by  sitting  still,  and  passively  suffering  the  sale 
to  take  place,  and  purchasers  to  acquire  titles  under  the 
power.  It  is  to  be  observed  that  the  question  as  to  the 
competency  of  the  administrators  to  execute  the  power, 
depends  upon  a  mere  formal,  or  technical  objection,  and 
does  not  involve  any  substantial  equity  upon  the  merits. 
The  notice  was  regular  and  sufficient,  and  the  sale  a  fair 
one ;  and  the  plaintiff  must  be  presumed  to  have  had  ac- 
tual notice  of  the  proceeding  before  the  sale.  He  rests 
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perfectly  quiet,  and  suffers  the  sale  to  pass  under  his  eye,  1323. 
and  titles  to  be  acquired  and  possessions  taken  under  it, 
and  waits  for  upwards  of  five  years  before  he  files  his  bill. 
There  can  be  no  doubt,  that  the  sale  amounted  to  a  dis- 
charge of  the  debt,  and  the  proceeds  were  received  by  the 
party  entitled  to  receive  them,  and  apply  them  to  the  sat- 
isfaction of  the  bond.  There  was  color,  at  least,  for  the 
power  assumed  by  the  administrators ;  and  the  statute  de- 
clares, that  every  sale  under  the  power  shall  not  be  de- 
feated to  the  prejudice  of  any  bona  fide  purchaser,  in  favor 
of  any  person  claiming  the  equity  of  redemption.  The 
notice  of  the  sale,  for  the  long  space  of  six  months,  was 
intended,  no  doubt,  principally,  for  the  party,  and  to  give 
him  an  opportunity,  as  well  as  to  invite  him,  to  come  in 
and  redeem ;  and  if  the  proceeding  was  not  warranted  by 
the  power,  he  might  have  arrested  it  by  application  to  this 
Court.  If  a  mortgagor  stands  by  and  suffers  the  sale  to  A  sair  under 
go  on,  and  innocent  men  to  purchase,  in  a  case  like  this,  nioFigage, '"  is 
he  ought  to  be  barred  equally  as  if  he  had  suffered  a  de-  fi.nal.  aud  con- 

elusive.  as 

cree  of  foreclosure,  by  default,  in  this  Court.  It  is  the  against  bona 
policy,  as  well  as  the  language  of  the  statute,  that  these  ft  ^"a^suuuie 
foreclosures  and  sales  under  a  power,  should,  in  cases  free  foreclosure, 

f  '  '  and  bar  of  the 

from  fraud  or  gross  irregularity,  be  held  final  and  conclu-  equity  of  re- 
sive.  The  first  legislative  regulation  of  sales  under  special 
powers,  and  the  first  sanction  to  them,  was  by  the  colony 
act  of  the  19th  of  March,  1774;  and  the  legislature  then 
*declared,  that  "many  inconveniences  might  arise,  if  es-  [*  51  ] 
tates  (held  under  sales  made  by  mortgagees  under  such 
powers)  should  be  redeemable  in  equity,  and  vexatious  suits 
promoted,  and  bona  Jide  purchasers  ruined."  A  party 
comes  too  late  to  redeem,  after  the  sale  ;  and  the  case  must 
be  a  very  strong  one,  and  with  very  persuasive  equity,  to 
let  the  mortgagor  in  to  redeem,  after  such  a  sale  by  agree- 
ment, and  such  a  statute  bar. 

The  objection  itself  must  be  taken,  even  in  this  Court, 
by  way  of  plea,  or  demurrer,  or  answer,  or  at  the  hearing, 
or  it  will  be  deemed  to  be  waived.     And  if  the  party  sues     A  party  <m 
as  executor  or  administrator,  without   probate,  or  taking  |"f  0"adTi'nis- 
out  letters  of  administration,  the  taking  them  out,  at  any  traior,\viiii,,in!t 

i      /•  i         i          •  -11  i  i  probate,  or  In- 

time  bclore  the  hearing,  will  cure  the  defect,  and  relate  icrsof  admmis- 
back  so  as  to  make  the  bill  good  from  the  beginning.  (See  !ake°nuipm  "mit 

nt  any  time,  He 
fore  tin-  hearing  of  the  cause,  and  it  will  be  suflirx-iu 
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1823.  lne  cases  cited  in  2  Johns.  Ch.  Rep.  18.  4  Johns.  Ch 
Rep.  55 1 , 552.)  In  a  light  so  merely  formal  is  that  omission 
viewed. 

I  am,  therefore,  of  opinion,  upon  every  view  of  the  case, 
that  the  plaintiff  has  failed  in  showing  a  right  to  redeem. 
This  was  the  ground  of  his  bill ;  though  he  has  also  stated, 
that  the  land  sold  for  more  than  sufficient  to  pay  the  debt, 
interest  and  costs.  But  this  last  assertion  is  without  proof; 
and  the  surplus,  even  upon  his  own  showing,  is  very  tri- 
fling, and  not  of  itself  a  proper  matter  for  a  suit  in  this 
Court.  I  shall,  therefore,  dismiss  the  bill  as  to  the  de- 
fendants who  have  appeared,  except  the  administrators, 
D.  Lewis  and  M.  A.  Hotchkiss,  with  costs ;  and  as  to 
them,  since  they  are  here  before  the  Court,  the  plaintiff 
may,  if  he  shall  so  elect,  within  forty  days,  and  at  his  own 
peril  and  cost,  have  a  reference,  to  ascertain  whether  any 
surplus  be  coming  to  him ;  and  if  he  shall  not  so  elect, 
that  then  the  bill,  as  to  those  two  defendants  also,  stand 
dismissed  with  costs. 

Decree  accordingly. 


[  *  52  ]         *DEXTER  and  others  against  STEWART  and  others. 

Property  held  in  trust  does  not  pass  to  the  assignees  of  the  agent  01 
trustee,  in  case  of  bankruptcy  or  insolvency. 

Where  D.  agreed  with  S.  to  sell  and  convey  to  him  a  quantity  of 
land,  and  for  which  £  covenanted  to  pay  25,000  dollars  in  a  cer- 
tain time  ;  and  D.  gave  £  a  power  of  attorney  to  sell  and  convey 
the  land,  in  the  name  of  D.,  &c.,  £  covenanting  to  give  D.  securi- 
ty for  the  due  performance  of  his  contract,  and  to  indemnify  D., 
&e. ;  and  £  sold  parcels  of  the  land,  and  took  moneys  and  securi- 
ties, &c.  from  the  purchasers ;  and,  being  insolvent,  assigned  the 
securities  with  other  property :  Hdd,  that  S.  was  a  trustee,  and 
that  D.  had  an  equitable  lien  on  the  proceeds  of  the  sales,  and  on 
the  securities,  &c.,  for  his  payment  and  indemnity,  whic  h  could 
not  be  defeated  by  the  assignment  of  £ 

i 

i  THE  bill,  filed  September  10th,  1819,  by  the  representa« 
lives  of  Samuel  Dexter,  deceased,  stated,  that  &  D.  being 
seised  of  certain  lots  of  land  in  the  military  tract,  which 
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were  described,  on  the  4th  of  September,  1813,  entered  1623. 
into  a  contract,  by  deed,  with  the  defendant  Gilbert  Stew- 
art, for  the  sale  and  conveyance  of  the  lots,  being  thirty- 
nine,  at  the  time,  and  upon  the  terms  mentioned  in  the 
contract,  which  was  set  forth  in  the  bill.  The  defendant 
G.  S,,  on  his  part,  covenanted  to  pay  S'.  D.,  on  or  before 
the  14th  of  September,  1823,  the  sum  of  25,000  dollars; 
and  that  on  the  14th  of  September,  1815,  he  would  pay 
•S1.  D.  one  year's  interest  on  that  sum,  at  six  per  cent.,  and 
the  like  interest  annually  thereafter,  until  the  principal  was 
paid.  That  if  the  interest  became  in  arrear  for  three 
months,  he  would,  on  request,  pay  the  principal  and  in- 
terest, and  would  give  collateral  security  for  the  perform- 
ance of  the  contract,  when  demmded,  on  sufficient  real 
estate  in  Albany ;  or,  on  failure  to  do  so,  would  pay  the 
principal  and  interest.  The  deed  recited  a  power  of  at- 
torney, from  S.  D.  to  G.  S.,  authorizing  him  *to  sell  any  [*53 " 
of  the  lots,  to  compromise  any  disputes  concerning  them, 
and  to  represent  &  D.  in  regard  to  the  same ;  and  G.  S. 
covenanted,  that  he  and  his  substitutes  would  use  the  power 
only  for  the  purpose  of  carrying  into  effect  that  agreement ; 
and  that  he  would  indemnify  *S".  D.  from  all  costs  and 
damages  which  might  happen  in  respect  to  the  premises. 
That  G.  S.  was  to  have  the  title  of  5.  D.  to  the  lots,  with 
all  the  advantages  and  disadvantages  thereof,  on  performing 
his  covenants ;  and  neither  party  were  to  have  recourse 
against  the  other,  for  any  profit  or  loss  which  might  arise 
on  the  title,  &c.  The  bill  stated,  that  the  power  of  attor- 
ney was  given  to  G.  S.  as  trustee  of  S.  D.,  to  enable  him 
to  make  sales  of  the  land,  in  the  name  of  S.  D.,  and  for 
his  benefit,  according  to  the  terms  of  the  contract ;  that 
G.  S.  proceeded  to  make  divers  sales  and  contracts,  &c. 
That  S.  D.  died  the  5th  of  Mai/,  1816,  intestate,  and  the 
plaintiffs,  who  are  his  administrators  and  heirs,  on  the  ap- 
plication of  G.  S.,  executed  a  confirmation  of  the  power  of 
attorney  of  the  intestate,  without  any  knowledge  of  what 
had  been  done  by  G.  S.,  &c.  The  bill  further  stated, 
that  G.  S.  had  received  above  10,000  dollars,  (fee.  That 
on  the  25th  of  August,  1819,  the  plaintiffs  demanded  of 
(1.  .S.  security,  according  to  the  terms  of  the  contract, 
which  he  neglected  to  give ;  and  on  the  2d  of  September. 
1819,  the  plaintiffs  revoked  their  power  of  attorney  to 
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1823.  **•  &•  That  it  is  pretended  by  the  defendants,  that  G.  S. 
being  insolvent,  on  the  21st  of  August,  1819,  assigned 
certain  estate  to  the  defendants  D.  P.  Clark  and  /.  S. 
jun. ;  and  in  that  assignment  he  referred  to  the  contract 
with  *S'.  D.,  and  the  powers  of  attorney,  stating  that  he 
had  sold  divers  lots,  and  made  contracts  for  the  sale  of 
others,  &c. ;  and  that  the  lots  mentioned  in  a  schedule  an- 
nexed remained  unsold  ;  that  he  had  paid  up  the  interest, 
according  to  the  contract ;  and  had  acquired  a  beneficial 
interest,  in  the  unsold  lots,  subject  to  the  terms  of  the 
*  54  j  contract ;  and  he  conveyed  and  assigned  to  D.  *P.  C.  and 
/.  S.,  the  lots  unsold,  to  hold  in  trust,  and  substituted  and 
empowered  them  to  sell  the  same,  and  appropriate  the 
proceeds  to  pay  the  plaintiff,  and  the  surplus,  if  any,  as 
directed,  &c.  The  bill  charged,  that  the  assignment  was 
made  after  the  notice  and  demand  of  the  25th  of  August^ 
1819,  and  in  fraud  of  the  plaintiffs  ;  that  the  contracts  and 
securities  for  any  part  of  the  lots  were  lent  property ;  ami 
that  D.  P.  C.  and  J.  S.  had  notice  thereof  at  the  time  of 
the  assignment  to  them.  That  the  defendants  threaten  to 
collect  the  moneys  due  on  the  contracts  and  securities,  &,c 
That  G.  tS1.  has  only  paid  interest  on  the  contract  with 
S.  D.  to  the  14th  of  September,  1818.  That  he  has  abused 
his  trust,  and  received  above  10,000  dollars,  for  which  he 
ought  to  account,  &c.  Prayer  that  the  assignment  from 
G.  S.  to  the  defendants  D.  P.  C.  and  J.  &  be  declared 
void,  so  far  as  relates  to  the  said  lands  of  &  D. ;  and  that 
the  securities,  &c.  be  assigned  over  to  the  plaintiffs,  and 
for  general  relief,  and  that  an  injunction  issue,  &c. 

The  defendants  answered,  admitting  the  material  facts 
stated  in  the  bill,  but  denying  any  fraud,  &.c. 

The  cause  was  heard  on  the  bill  and  answer. 

S.  A.  Takot,  (A.  G.,)  Ho/man,  and  /.  V.  N.  Yate», 
for  the  plaintiffs, 

A.  Van  Vechten,  for  the  defendants. 

THE  CHANCELLOR.  The  just  construction  of  the  agree- 
ment, with  its  accompanying  power  of  attorney,  would 
seem  to  require  that  the  proceeds  of  sales,  under  the  power, 
should  be  strictly  and  specifically  applied  to  the  discharge 
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of  the  debt  due  to  Dexter,  and  to  the  payment  of  the  1823 
costs  arid  charges  necessarily  created  in  the  due  execution 
of  the  power.  It  was  part  of  the  express  covenant  of 
Steivart,  that  the  power  was  to  be  used  only  for  the  purpose 
*of  carrying  into  effect  the  agreement.  Under  this  con- 
struction, Stewart  became  a  trustee,  and  took  contracts 
and  securities,  and  received  the  proceeds  of  sales  in  that 
character.  The  securities  were  not  his  property,  to  be  by 
him  disposed  of  for  his  own  benefit,  until  Dexter  was  paid, 
as  well  as  indemnified  against  responsibilities  incurred  by 
the  use  of  the  power.  Unless  we  are  to  consider  that 
Dexter  had  an  equitable  lien  on  the  securities  and  contracts 
taken  by  Steicart,  it  would  be  impossible  to  render  the 
power  effectual,  in  carrying  the  agreement  into  effect, 
consistently  with  safety  to  the  rights  of  the  grantor,  and 
consistently  with  the  evident  intention  of  the  parties. 

These  contracts  and  securities  did  not  pass  to  the  as- 
signees of  Stewart,  except  subject  to  the  same  equities,  and 
the  same  rights  and  claims  of  the  plaintiff,  that  existed 
against  them  while  in  the  hands  of  Steivart.  It  was  not 
in  the  power  of  Stewart  to  assign  them  absolutely,  without 
a  breach  of  duty  and  of  good  faith ;  and  the  assignees  of 
a  bankrupt,  in  such  cases,  stand  exactly  in  the  situation  of 
their  principal,  and  with  no  greater  rights.  It  would, 
under  the  circumstances,  to  use  the  words  of  Lord  Hard- 
wicke,  "  be  the  hardest  thing  in  the  world  to  say,  these 
securities  should  go  to  the  creditors  at  large."  Though  a 
chose  in  action  be  taken  in  the  name  of  the  agent,  it  does 
not  pass,  by  his  act  of  bankruptcy,  to  his  assignees,  pro- 
vided it  be  taken  and  held  in  trust.  (Godfrey  v.  Furzo, 
3  P.  Wms.  185.  ETC  parte  Dumas,  1  Atk.  231.  Ex  parte 
Sayers,  5  Vesey,  169.)  In  this  case,  demand  for  security, 
in  pursuance  of  a  provision  in  the  agreement,  was  made 
prior  to  the  assignment,  and  the  assignees  are  presumed  to 
have  known  of  it,  as  they  Jtnew  of  the  agreement  and  the 
power,  at  the  time  of  the  assignment.  The  whole  prin- 
cipal and  interest  became  due  by  a  refusal  to  give  the 
security  demanded,  and  the  plaintiffs  are  now  entitled  to 
demand  the  entire  debt,  as  well  as  indemnity  against  the 
m-m  and  charges  accrued  under  the  agency,  *or  to  have  f  *  56 
the  lands  still  unsold,  and  the  contracts  and  securities 
taken  for  lands  sold,  assigned  over  to  them,  to  be  used  for 
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1823.       those  purposes,  and  for  the  pavment  of  the  costs  of  tins 
-^~v-^»~'  suit ;  and  the  surplus,  (if  any,)  remaining  after  these  pur- 
SHEPARD      pOses  are  answered,  to  be  returned.     I  shall,  accordingly, 
SHKPARU.     grant  relief  to  this  extent,  and  shall  direct  a  reference  to 
take  an  account  of  the  amount  due,  and  of  the    proper 
costs  and  expenses  incurred  under  the  agency,  and  justly 
chargeable  upon  the  fund,  and  that  the  assignees,  by  a 
short  day  after  the  report  shall  have  been  made  and  con- 
firmed, pay  and  indemnify,  or  convey  the  unsold  lands, 
and  assign  over  the  contracts  and  securities  to  the  plaintiffs, 
in  trust,  to  be  used  by  them  for  their  payment  and  indemni- 
ty, under  the  direction  of  a  master. 

Decree  accordingly. 


[  *  57  ]  *A.  SHEPARD  against  G.  SHEPARD. 

[Followed,  44  N.  Y.  32,  42;  62  111.  26.] 

Though  a  deed  from  a  husband  directly  to  his  wife  is  void  in  law, 
yet  where  the  conveyance  of  the  husband  is  for  the  purpose  of  ma- 
king a  suitable  provision  for  the  wife,  as  giving  her  a  deed  of  cer- 
tain lands,  parcel  of  his  estate,  during  her  widowhood,  equity  will 
lend  its  aid  to  enforce  the  provision  ;  especially  where  the  rights 
of  creditors  do  not  interfere,  and  where  the  wife  had,  by  an  ante- 
nuptial contract,  released  all  right  of  dower  to  arise  under  the 
marriage,  on  the  express  engagement  of  the  husband,  that  she 
should  l)e  endowed  of  all  lands  acquired  by  them,  during  their 
cohabitation. 

Where  a  husband  conveyed  land  to  his  son,  for  a  nominal  sum,  on 
his  covenanting  to  pay  an  annuity  to  his  mother  during  her  widow- 
hood :  Held,  that  the  wife  was  entitled  to  her  action  on  the  cove- 
nant so  made  by  the  son  to  her  husband,  for  her  benefit ;  and  that  a 
release  of  the  covenant  to  the  son,  by  the  husband,  in  his  lifetime, 
was  fraudulent  and  void,  as  she  had  the  sole  beneficial  interest  in 
the  covenant,  and  was  alone  entitled,  in  equity,  to  release  it. 

» 

THE  bill  stated,  that  the  plaintiff  was  the  widow  of 
Hazel  Shepard,  deceased.  That  before  their  marriage,  in 
May,  1806,  H.  S.,  being  seised  of  fifty  acres  of  land,  in 
Pittstown,  and  part  of  lot  8,  in  Hoosick's  patent,  in  Rensse- 
laer  county,  executed  a  deed,  dated  April  12th,  1806,  re« 
citing  their  intended  marriage,  and  that  if  they  should 
purchase  any  real  estate  during  th^r  marriage,  the  plain 
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.iff  should  have  a  right  of  dower  in  the  same  during  her  1823. 
widowhood,  and  he  released  to  her  dower  therein  ;  "  but  no 
other  right  of  dower  to  any  other  real  or  personal  estate 
he  then  had,  or  might  have,  by  means  of  selling  any  real  SHEPARD 
or  personal  estate  he  then  had,  and  buying  and  paying 
herewith."  The  plaintiff,  on  the  same  day,  executed 
»»  deed  to  II.  S.,  reciting  their  intended  marriage,  and  re- 
.easing  to  him  all  right  of  dower  in  his  estate,  real  or  per- 
sonal, by  virtue  of  the  intended  marriage.  That  after  their 
marriage,  on  the  26th  of  December,  1 808,  H.  S.  executed  a 
*deed  to  the  plaintiff,  (she  being  his  wife,)  in  consideration  j  *  58  1 
of  natural  affection,  and  to  make  provision  for  her  when  a 
widow,  of  a  lot  of  land  described,  to  hold  during  her 
widowhood.  And,  afterwards,  on  the  6th  of  January, 
1817,  H.  S.,  in  consideration  of  natural  affection,  executed 
the  deed  to  the  defendant,  his  son,  releasing  to  him  the 
same  land  he  had  before  released  to  the  plaintiff  That  on 
the  same  day,  the  defendant,  by  deed,  in  consideration  of 
1000  dollars,  released  to  H.  S.  48  acres  of  the  land  de- 
scribed, during  his  life  ;  and  the  defendant  covenanted  with 
H.  S.  that  he  would  pay  annually  to  the  plaintiff,  during 
her  widowhood,  the  sum  of  60  dollars,  or,  at  his  election, 
the  sum  of  400  dollars,  in  two  equal  annual  payments,  to 
commence  from  the  day  of  the  death  of  H.  *$*.,  if  the  de- 
fendant should  so  elect;  and  the  payment  of  the  annuity, 
or  of  the  400  dollars,  was  to  be  on  condition  that  the  plain- 
tiff should  release  to  the  defendant  all  right,  as  widow  of 
H.  S.,  or  by  virtue  of  any  deed,  or  otherwise,  to  the  said 
estate  of  H.  S. ;  and  if  she  refused  so  to  do,  the  covenants 
of  the  defendant  were  to  be  void.  The  land  described 
in  the  deed  of  the  26th  of  December.  1808,  and  that  of  the 
6th  of  January,  1817,  was  the  same  land.  //.  6'.  died  on 
the  25th  of  April,  1819,  and  the  plaintiff  remains  his  widow, 
without  any  provision  for  her  support.  The  defendant  is 
in  possession  of  the  land  described  in  the  last-mentioned 
deed  ;  and  the  plaintiff  having  brought  an  action  against 
him,  upon  the  deed  from  H.  S.  to  her,  the  defendant  set 
up  in  defence,  that  the  deed  was  void  in  law.  The  de- 
fendant never  made  his  election  to  pay  the  plaintiff  400 
dollars.  The  plaintiff  had  offered  to  release  to  the  defend- 
ant all  her  right  to  the  estate  of  H.  iS'.,  mentioned  in  the 
deed,  provided  the  defendant  would  pay  to  her  the  annuity, 

•6 
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1823.  which  he  refused  to  do.  No  land  was  purchased  by  11.  S 
and  the  plaintiff  during  their  marriage.  The  defendant 
had  the  title  deeds,  and  refused  to  assign  to  the  plaintiff 
her  dower.  Prayer  that  the  defendant  be  decreed  to  re- 
lease *to  the  plaintiff  all  his  right  to  the  land  described  in 
the  deed  of  the  26th  of  December,  1808,  for  her  life,  or 
widowhood,  to  take  effect  as  of  the  28th  of  April,  1819, 
and  to  deliver  the  possession  thereof,  and  account  for  the 
rents  and  profits  from  the  death  of  H.  S. ;  or,  if  the  plain- 
tiff should  so  elect,  that  the  defendant  be  decreed  to  pay 
to  her  the  annuity  during  her  widowhood,  upon  her  re- 
leasing to  him  all  her  right  in  the  land ;  and  that  he  secure 
such  annuity  by  a  mortgage  on  the  land,  or  otherwise ;  or 
if  that  cannot  be  done,  that  the  defendant  be  decreed  to 
assign  to  the  plaintiff  her  dower,  and  account  for  the  mesne 
profits,  &c. 

The  defendant,  in  his  answer,  admitted  the  deeds  as 
stated  in  the  bill ;  and  that  the  deeds  between  H.  S.  and 
the  plaintiff,  before  their  marriage,  were  in  his  possession. 
He  insisted,  that  the  deed  of  the  26th  of  December,  1808, 
from  H.  S.  to  the  plaintiff,  was  void.  That  the  covenants 
of  the  defendant  in  favor  of  the  plaintiff,  were  without 
consideration.  That  on  the  llth  of  October,  1817,  H.  S. 
being  indebted  to  him,  on  various  accounts,  H.  S.,  in  con- 
sideration that  the  defendant  would  discharge  him  from 
those  demands,  agreed  to  discharge  the  covenants,  and 
mutual  releases  were  accordingly  executed.  He  admitted 
that  he  had  made  no  election  to  pay  the  plaintiff  400  dol- 
lars, or  the  annuity,  and  insisted  that  he  was  not  bound  to 
make  an  election  ;  that  the  yearly  value  of  the  lands  is  not 
60  dollars.  He  admitted  that  he  had  refused  to  assign  to 
the  plaintiff  her  dower,  and  submitted  that  her  claim  was 
matter  of  law,  and  triable  at  law,  and  not  in  chancery. 
He  alleged,  that  the  consideration  of  the  deed  of  //.  S. 
to  him,  was  25  dollars,  which  he  paid,  and  the  life-estate 
was  conveyed  to  H.  S.  in  the  premises. 

The  cause  was  heard  on  the  bill  and  answer. 

/.  Paine,  for  the  plaintiff. 

W.  Raleigh,  for  the  defendant 
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*THI;  CHANCELLOR.  The  plaintiff,  upon  the  facts  arising  182:3. 
out  of  the  bill  and  answer,  claims  the  assistance  of  the 
Court,  (1.)  to  make  effectual,  according  to  the  terms  of 
it,  the  deed  to  her  from  her  husband,  Hazel  Shepard,  of  SHKPARD. 
the  26th  of  December,  1308;  or,  if  that  deed  cannot  be 
enforced  as  against  the  defendant,  that  then,  (2.)  the  de- 
fendant be  decreed  to  pay  to  her  the  annuity  of  60  dollars, 
according  to  the  terms  of  his  covenant  made  to  her  hus- 
band, on  the  6th  of  January,  1817;  or,  (3.)  that  her 
dower  in  the  real  estate,  whereof  her  husband  was  seised, 
and  which  is  now  claimed  by  the  defendant,  be  duly  as- 
signed to  her,  and  that  an  account  be  also  rendered  to  her 
of  the  rents  and  profits  from  her  husband's  death. 

1.  The  deed  from  H.  S.  to  the  plaintiff  was  undoubt-     A  deed  from 

•  ,  •      i  /.          *        i        i          i  ,  a     husband    to 

edly  void  in  law,  for  the  husband  cannot  make  a  grant  or  his  wife,  during 
conveyance  directly  to  his  wife,  during  coverture.  (Co. 
Litt.  3  cr.)  And  in  equity,  the  Courts  have  frequently 
refused  to  lend  assistance  to  such  a  deed,  or  to  any  agree- 
ment between  them.  Thus,  in  Stoit  v.  Ayloff,  (1  Ch. 
Rep.  33.)  the  husband  promised  to  pay  his  wife  100  pounds  : 
they  separated,  and  she  filed  her  bill  for  that  sum.  But 
the  Court  would  not  relieve  the  plaintiff,  "  because  the 
debt  was  sixteen  years  old,  and  the  promise  made  by  a  hus- 
band to  a  wife,  which  the  Court  conceived  to  be  utterly 
void  in  law."  Again,  in  Moyse  v.  Gyles,  (2  Vern.  385 
Prec.  in  Ch.  124.)  the  husband  made  a  grant  or  assign- 
ment of  his  interest  in  a  church  lease,  to  his  wife:  she 
brought  a  bill,  after  his  death,  to  have  the  defective  grant 
supplied,  and  the  Court  held  the  grant  to  be  void  in  law, 
and  dismissed  the  bill,  as  the  grant  was  voluntary  and 
without  consideration.  So,  in  Beard  v.  Beard,  (3  Atk. 
72.)  the  husband,  by  deed  poll,  gave  to  his  wife  all  his  sub- 
stance which  he  then  had,  or  might  thereafter  have.  Lord 
JlanlwicJce  considered  the  deed  poll  to  be  so  far  effectual, 
as  to  be  a  revocation  of  a  will,  by  which  the  testator  had 
*given  all  his  estate  to  his  brother;  yet  that  it  could  not  [  *  61  ] 
take  effect  as  a  grant  or  deed  of  gift  to  the  wife,  "  because 
the  law  will  not  permit  a  man  to  make  a  grant  or  convey- 
ance to  the  wife,  in  his  lifetime,  neither  will  this  Court 
Buffer  the  wife  to  have  the  whole  of  the  husband's  estate, 
while  he  is  living,  for  it  is  not  in  the  nature  of  a  provision, 
which  is  all  the  wife  is  entitled  to  " 
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18:i3.  It  is  to  De  observed,  that  none  of  these  cases  were  de 

^^-^s~*+-s  termined  strictly  and  entirely  upon  the  incapacity  of  thf 

SUM  uu>  jiusband  to  convey  to  the  wife  according   to  the  rule  of 

isHEpARD.  law ;  and  they  do  not  preclude  the  assertion  of  a  right,  in 

But  a  suitable  a  court  of  equity,  under  certain  circumstances,  to  assist 

proi'i^ton,       by  »       • ' 

deed  from  a  puch  a  conveyance.  The  Court  relied  upon  the  staleness 
wife,  will  oe  °f  the  demand  in  the  first  case,  and  upon  the  want  of  con- 
supporiei  i  sideration  in  the  second,  and  upon  the  extravagance  ol  the 
gift  in  the  third,  as  also  constituting  grounds  for  the  de- 
cree ;  and  it  is  pretty  apparent,  that  if  the  grant  in  each 
case  had  been  no  more  than  a  suitable  and  meritorious 
jpromio/i  for  the  wife,  the  Court  would  have  been  inclined 
to  assist  it.  In  *S7a/wiing-  v.  »Sty/e,  (3  P.  JFwzs.  334.)  Lord 
Talbot  said,  that  Courts  of  equity  have  taken  notice  of, 
and  allowed  feme  coverts  to  have,  separate  interests  by 
their  husbands'  agreement,  especially  where  the  rights  of 
creditors  did  not  interfere.  And  in  More  v.  Ellis,  (Bunb. 
205.)  articles  of  agreement,  executed  between  husband 
and  wife,  were  held  binding  without  the  intervention  of 
trustees.  So,  in  Lucas  v.  Lucas,  (1  Aik.  270.)  Lord 
Hardwickc  admitted,  that  in  chancery,  gifts  between  hus- 
band and  wife  have  often  been  supported,  though  at  law 
the  property  is  not  allowed  to  pass  ;  and  he  referred  to  the 
case  of  Mrs.  H.  and  to  that  of  Lady  Cowper.  And  in  the 
very  modern  case  of  Lady  Arundel  v.  Phipps,  (10  Ves 
146.  149.)  Lord  Eldon  held,  that  a  husband  and  wife, 
after  marriage,  could  contract,  for  a  bona  fide  and  valuable 
consideration,  for  a  transfer  of  property  from  the  husband 
to  the  wife,  or  to  trustees  for  her. 

[  *  62  ]  *The  consideration  for  the  deed  to  the  wife,  in  the  case 

before  me,  was  very  meritorious.  It  was  "  natural  affection, 
and  to  make  sure  a  maintenance  for  the  said  An\a  &, 
wife  and  consort  of  H.  *S1.,  in  case  she  should  survive  mm." 
She  had  been  induced,  prior  to  the  marriage,  to  roltase  to 
JH  S.  all  right  and  claim  of  dower  to  arise  undf  r  the  in- 
tended marriage,  and  the  consideration  for  this  iv'.ease  was 
an  engagement  on  his  part,  that  she  should  hav3  dower  in 
any  real  estate  to  be  purchased  by  them  "  by  their  prudence 
and  industry  during  the  cohabitation."  But  TJO  estate  was 
purchased  by  them  by  those  means,  and,  aero/ding  to  the 
literal  terms  of  those  deeds,  she  was  barred  of  her  dower 
without  any  substitute.  The  deed  to  the  w  fe,  of  certain 
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lands,  being  part  ynd  parcel  of  his  estate,  for  and  during  1823. 
ner  widowhood,  was,  therefore,  no  more  than  a  just  and 
suitable  provision,  and  one  that  a  Court  of  equity  can  en- 
force consistently  with  the  doctrine  of  the  cases.  The 
defendant  does  not  stand  in  the  light  of  a  creditor,  or  of 
a  purchaser  for  a  valuable  consideration  without  notice, 
and  we  have  IAC  ne  of  the  difficulties  before  us,  which  such 
a  character  n  ight  create.  He  does  not  deny  notice  of  the 
existence  of  the  deed  to  the  plaintiff,  when  he  received 
the  deed  of  the  same  lands  from  H.  S. ;  and  he  does  not 
pretend  that  he  gave  any  thing  more  than  the  nominal  con- 
sideration of  25  dollars,  though  the  consideration  of  1000 
dollars  was  inserted  in  the  deed.  The  fact  that  he  did, 
on  the  day  of  the  date  of  that  deed,  reconvey  the  lands  to 
H.  S.,  his  father,  for  life,  and  did  annex  thereto  a  covenant 
to  pay  to  the  plaintiff  an  annuity  of  60  dollars,  during  her 
widowhood,  (and  which  he  now  says  is  more  than  the 
annual  value  of  the  land,)  is  decisive  evidence  that  he  took 
the  land  of  his  father,  with  knowledge  of  the  equitable 
claim  of  the  plaintiff,  and  with  an  engagement,  on  his  part, 
to  give  her  a  reasonable  compensation  in  extinguishment 
of  that  claim. 

I  conclude,  accordingly,  that  the  deed  from  the  hus- 
band *to  the  wife  may  and  ought,  in  this  case,  to  be  aided          [*&J  j 
and  enforced  by  this  Court.     This  would  seem  to  be  the 
most  safe  and  effectual  relief  to  her,  and  it  is  one  that  her 
husband  intended,  before  the  alienation  of  his  affections. 
The  defendant  would  deprive  her  not  only  of  her  rights 
under  this  deed,  but  of  all  right  and  title  to  dower,  by      Where  y  r.- 
reason  of  her  ante-nuptial  release,  and  also  of  all  compen    iJmi  icT^sou, 
sation,  in  lieu  of  dower,  under  his  covenants,  which  wc»e  ?"'llji,,t '"^'""".'.i 
made  to  the  husband,  and   by  him  subsequently  released.  «»»•'''>'   <»  .i»< 

2.  But  if  the  deed  of  1808  was  out  of  the  question,  I  ber  '" '  widow! 
should  then  have  no  difficulty  in  declaring  that  the  defend-  ^{jJl.^ 
ant  was  bound  to  pay  her  the  stipulated  annuity,  or  the  tio"  °"  llie  r"V- 

P     inn.      1      II  •  f    •  I  •  IMlilllt     SO    MM 

gross  sum  ot  400  dollars  in  lieu  of  it.  on  her  releasing  all  for  iicr  bcnciit ; 
right  and  title,  as  wife  of  fl.  &,  to  his  estate,  as  described  Sflhe'cwmS 
in  the  deed  to  the  defendant.  The  relationship  between  !>><>>«  h»si>aii.i, 

I  rr>     •  i     •  .      '"     '"S      l»PllnMX 

the  husband  and  wife  was  sufficient  to  entitle  the  plamtill    is      inm-hiit-m 
to  her  action  upon  the  covenant  to  her  husband,  and  which  gar,!-,™!*  '"** 
was  made  for  her  benefit.     The  consideration  enured  from 
the  husband,  and  arose  from  tl»«    >bligaticns  of  that  rela- 
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1823.  tion ;  and  the  release  of  the  defendant  from  his  covenants 
by  //.  S.  was  fraudulent  and  void,  as  respected  the  plain- 
^  wno  nacj  t|ie  soje  |>eneficial  interest  in  the  covenants, 
and  who  was  alone  entitled  in  equity  to  release  them.  In 
Button  \.  Poole,  (2  Lev.  210.  1  Vent.  318.  T.  Jones,  103/ 
the  defendant,  in  consideration  that  his  father,  at  his  re- 
quest, would  not  cut  and  sell  certain  timber  growing,  prom- 
ised to  pay  the  plaintiff,  his  sister,  1000  pounds,  and  it  was 
held,  after  solemn  argument,  that  an  action  of  ossumpsit 
lay,  at  law,  in  the  name  and  on  behalf  of  the  sister,  and 
the  judgment  was  affirmed  on  error  to  the  Exchequer 
chamber.  It  was  said,  that  the  beneficial  interest  was  in 
her,  and  she  was  the  party  who  might  have  released. 
Lord  Mansfield,  in  Martyn  v.  Hind,  (Coivp.  443.  Doug. 
142.)  said,  that  it  was  difficult  to  conceive  how  a  doubt 
could  have  been  entertained  about  this  case  of  Dutton  v. 
Pooh.  The  same  doctrine  appears  in  the  more  *carly  case 
of  Starkey  v.  Mill,  (Sty.  196.)  and  it  has  had  the  sanction 
also  of  Mr.  Justice  Buller,  in  Marchington  \.  Vernon.  (1 
Bos.  fy  Pul.  101.  in  notis.)  (a)  But  it  is  quite  unnecessary 
to  dwell  longer  on  this  second  point.  The  plaintiff  is  en- 
titled to  the  use  and  enjoyment  of  the  land  contained  in 
the  deed,  for  and  during  her  widowhood  ;  and  as  the  deed 
is  void  at  law,  and  can  only  be  sustained  in  a  Court. of 
equity,  it  becomes  necessary  that  the  remedy  should  be 
afforded  here,  and  it  forms  a  just  and  proper  subject  of 
equitable  jurisdiction. 

I  shall,  therefore,  direct  a  reference  to  ascertain  the  net 
.rlue  of  the  rents  and  profits,  from  the  death  of  the  hus- 
tvuid,  on  the  25th  of  April,  1819,  to  the  date  of  the  re- 
pct  I ;  and  that  the  defendant,  within  thirty  days  after 
notice  of  this  decree,  deliver  up  possession  to  the  plaintiff, 
of  the  premises  contained  in  the  deed  to  her,  and  included 
in  the  deed  from  H.  S.  to  the  defendant ;  and  that  the  de- 
fendarv',  and  all  persons  under  him,  be  enjoined  from  dis- 
turbing the  plaintiff,  after  she  shall  have  obtained  posses- 
sion of  the  land,  and  been  put  into  the  pernancy  of  the 
future  rents  and  profits,  and  in  the  enjoyment  thereof 
to  her  ow.i  use  and  benefit,  during  her  widowhood  ;  and 
that  he  paj  J-o  her  the  rents  and  profits  so  to  be  ast  -*r 

(a)  See  &JU-    \erhorn  v.  Vanderhryden,  1  Johns.  Rep.  139.     S.  P 
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tained,  within  thirty  days  after  the  report  made  and  con- 
firmed, together  with  her  costs  of  this  suit,  to  be  taxed, 
or  that  the  plaintiff  have  execution  therefor. 

Decree  accordingly. 


1823. 

^--v-^ 
JEWETT 

v.  ' 
PALMER. 


*B.  AND  S.  JEWETT  against  PALMER  AND  MAY.  [*65 

O  support  the  plea  of  a  bonajide  purchaser,  without  notice,  the  de- 
fendant must  aver  and  prove,  not  only  that  he  had  no  notice  of  the 
,  plaintiff's  rights  before  his  purchase,  but  that  he  had  actually  paid 
the  purchase  money  before  such  notice.  Though  he  secured  the 
purchase  money,  yet  if  it  was  not,  in  fact,  paid  before  notice',  it 
will  not  be  sufficient  to  maintain  his  plea. 


THE  bill,  filed  March  4th,  1819,  stated,  that  the  plain- 
tiffs were  in  possession  of  a  farm  in  the  county  of  Genesee, 
containing  157  acres,  under  a  contract  for  the  purchase 
thereof,  in  October,  1816,  when  they  sold  the  farm  to  the 
defendant  Isaac  Palmer,  at  ten  dollars  per  acre.  Twenty- 
five  dollars,  part  of  the  purchase  money,  was  paid  down ; 
400  dollars  was  to  be  paid  on  the  1st  of  February,  1817 ; 
and  the  residue,  being  1200  dollars,  in  two  equal  pay-- 
ments,  in  1819  and  1821,  with  interest.  That  in  February, 
1817,  P.  refused  to  pay  the  400  dollars  then  due,  unless 
the  plaintiffs  assigned  the  original  contract,  and  .deposited 
the  same  with  one  B.,  to  remain  until  both  parties  should 
call  for  it,  in  order  to  obtain  a  deed,  upon  which  P.  was 
to  execute  a  mortgage  to  the  plaintiffs,  to  secure  such 
part  of  the  purchase  money  as  remained  due.  Upon  this 
arrangement,  P.  paid  the  400  dollars,  and  interest,  except 
50  dollars  due  on  the  original  contract,  and  which  P. 
agreed  to  pay.  That  in  February,  1819,  the  plaintiffs 
called  on  P.  for  another  payment,  which  he  refused,  say- 
ing that  he  had  obtained  a  deed  for  the  farm  from  the 
original  owner,  who  had  contracted  with  the  plaintiffs. 
The  plaintiffs  alleged,  that  the  defendant  P.  had  obtained 
the  deed  by  false  and  fraudulent  devices,  without  the  knowl- 
edge or  consent  of  the  plaintiffs,  and  wholly  refused  to 
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J823.       Pay  to  them  what  was  due  on  their  agreement;  and  that 
-^*-^-++~s  they  %ad  just  ground  to  apprehend,  that  P.  intended  to 
JEWETT       sejj  an(j  COnvey  the  farm,  and  to  defraud  the  plaintiffs  of 
PALMER,      the  money  due  for  the  price  thereof.     A  subpoena  and  in- 
junction were  issued  on  the  filing  of  the  bill,  which  were 
personally  served  on  P .,  the  9th  of  March,  1819. 

Palmer  having  suggested  in  his  answer,  that  lie  had 
given  a  deed  to  Rufus  May,  before  the  subpo3na  and  in- 
junction were  served  upon  him.  the  plaintiffs  amended 
their  bill,  by  making  May  a  party  defendant,  and  alleging 
the  time  of  filing  the  bill,  and  of  issuing  and  service  of  the 
subposna  and  injunction.  It  appeared,  that  there  was  a 
deed  from  P.  to  M.  of  the  land,  dated  March  1st,  1819, 
.and  acknowledged  and  recorded  the  1st  of  April,  1810; 
and  it  was  alleged,  that  the  deed  was  not,  in  fact,  execu- 
ted and  delivered  until  about  the  23d  of  March,  1819,  and 
was  made  for  the  purpose  of  defeating  the  rights  of  the 
plaintiffs,  and  that  P.  still  remained  in  possession  of  the 
farm. 

The  defendant  P.,  in  his  answer,  stated,  that  he  sold 
and  conveyed  the  farm  to  M.  about  the  1st  of  March,  for 
1400  dollars.  The  defendant  M.,  in  his  answer,  stated, 
that  he  haa  no  knowledge,  at  or  before  the  purchase  of  the 
farm,  of  the  contract,  or  any  difficulty  concerning  it,  be- 
tween the  plaintiffs  and  P.  That  in  February,  1819,  P., 
who  was  his  son-in-law,  told  him  that  he  must  sell  his  farm 
to  pay  his  debts,  and  offered  it  to  M.  That,  afterwards, 
on  the  1st  of  March,  1819,  confiding  in  the  representations 
of  P.  as  to  title,  &c.,  he  took  a  deed  from  him.  That  at 
the  time  of  the  conveyance,  or  within  a  few  days  thereafter, 
he  paid  P.  in  cash  100  dollars,  and  gave  him  his  promis- 
sory note  for  527  dollars  and  72  cents,  which  he  afterwards 
paid,  in  1820;  and  the  residue  of  the  purchase  money 
was  paid  in  six  or  seven  promissory  notes,  of  one  William 
Eaton,  which  M.  transferred  to  P.,  amounting  to  772  dol- 
lars and  26  cents. 

Much  evidence  was  taken  on  both  sides,  which  was  con- 
tradictory ;  and  as  a  feigned  issue  was  awarded,  to  ascer- 
«  67  ]         tain  *the  material  facts,  it  is  unnecessary  to  state  the  testi- 
mony. 

N.  Williams,  for  the  plaintiffs. 
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Gold  and  Sill,  for  the  defendants.  1823. 

THE  CHANCELLOR.  There  does  not  appear  to  be  much 
doubt  as  to  the  fraudulent  intentions  of  the  defendant  P.  ;  PALMKR. 
and  there  would  be  no  difficulty  as  to  relief  against  him. 
But  the  object  of  the  suit  is  to  preserve  and  enforce  the 
claim  of  the  plaintiffs  to  a  lien,  for  the  purchase  money, 
upon  the  land,  which  they  contracted  to  sell  to  the  defend- 
ant P.;  and  the  defendant  M.  comes  forward,  in  oppo- 
sition to  that  lien,  in  the  character  of  a  bona  fide  pur- 
chaser, for  a  valuable  consideration,  without  notice  of  the 
plaintiff's  claim,,  before  the  pendency  of  this  suit.  The 
real  controversy  is,  whether  the  defendant  M.  be  entitled 
to  sustain  that  character. 

There  is,  probably,  due  to  the  plaintiffs  about  1100 
dollars,  with  interest  from  the  1st  of  February,  1817;  and 
a  reference  will  be  necessary  to  ascertain  the  precise 
amount. 

The  defendant  May  avers,  that  the  deed  to  him  was 
executed  and  delivered  on  the  1st  day  of  March,  1819; 
and  the  subpoena  and  injunction  in  the  case  were  served 
on  the  9th  of  March,  1819.  Part  of  the  consideration  for 
the  purchase  by  May,  is  averred  to  have  been  paid  at  the  time 
of  the  execution  and  delivery  of  the  deed,  by  the  transfer 
and  delivery  to  Palmer  of  several  promissory  notes,  given 
by  William  Eaton  to  May,  and  which  are  alleged  to  have 
been  good  and  valid.  But  another  part  of  the  considera- 
tion, viz.  100  dollars,  was  not  paid  until  the  20th  :»" 
March,  1819;  and  527  dollars  and  72  cents,  not  until  the 
autumn  of  1820.  These  payments  were  made,  not  only 
after  the  pendency  of  the  suit,  which  was  notice  in  law, 
but  after  actual  notice  of  the  claim  of  the  plaintiffs  must  be 
*taken  to  have  been  received.  They  were,  therefore,  pay-  [*  68  ] 
ments  made  by  the  defendant  M.,  m  his  own  wrong,  and 
his  character  of  a  purchaser  will  not  protect  him.  A  plea 
of  a  purchase  for  a  valuable  consideration,  without  notice, 
must  be  with  the  money  actually  paid;  or  else,  according 
to  Lord  Ifardivickc,yo\i  are  not  hurt.  The  averment  must 
be,  not  only  that  the  purchaser  had  not  notice,  at  or  before 
the  time  of  the  execution  of  the  deeds,  but  that  the  pur- 
chase money  was  paid  before  notice.  There  must  not  only 
1)0  a  denial  of  notice  before  the  purchase,  but  a  denial  of 
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1823.       notice  before  payment  of  the  money.     (Harrison  v.  South 

^^^^^  cote,  I  Aik.  533.     Storu  v.  Lord  Windsor,  2  Afk.  630.1 

.  » 

Even  if  the  purchase  money  be  secured  to  be  paid,  yet  if 
PALMER,      it  be  not  in  fact  paid,  before  notice,  the  plea  of  a  purchase 
for  a  valuable  consideration  will  be  overruled.     (Harding 
ham  v.  Nicholls,  3  Aik.  304.) 

Whether  the  deed  to  May  was  actually  and  truly  cxe 
cuted  and  delivered,  and  the  notes  of  Eaton  assigned  in 
part  payment,  on  the  1st  of  March,  1819,  or  at  a  subse- 
quent day  in  March,  after  the  service  of  the  subpoena  and 
injunction,  is  a  point  greatly  litigated  ;  and  there  is  much 
contradiction  in  the  testimony ;  and  the  character  of  some 
of  the  witnesses  has  been  sharply  assailed  and  defended. 
It  is  one  of  those  questions  of  fact,  involved  in  so  much 
doubt,  that  a  feigned  issue,  to  have  that  fact  settled  by  a 
jury,  seems  to  be  dictated  by  sound  discretion. 

I  shall,  accordingly,  award  a  feigned  issue  to  the  county 
of  Madison,  to  ascertain  the  fact,  whether  the  deed  from 
Palmer  to  May  was  executed  and  delivered  on  the  1st  day 
of  March,  1819,  or  at  some  other,  and  what  subsequent 
day  in  that  month ;  and  I  shall  reserve  the  question, 
whether  the  plaintiffs  have  a  lien  on  the  lands,  for  the  resi- 
due of  the  purchase  money,  and  also  the  question  of  costs, 
and  all  other  questions,  until  the  issue  shall  have  been  tried, 
and  the  cause  brought  to  a  further  hearing  thereon. 

Decree  accordingly. 
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N^a 

*NOURSE  against  PRIME,  WARD,  AND  SANDS. 

PRIME. 

Where  a  party  seeks  to  open  a  settled  account,  by  falsifying  any  par 
ticular  item,  he  must,  in  his  bill,  state  precisely  the  real  objection  ; 
otherwise  he  cannot  make  it  at  the  hearing. 

I  o  render  a  transaction  usurious,  there  must  be  an  unlawful  or  cor 
rupt  intent  confessed  or  proved. 

The  defendants,  being  stock  and  exchange  brokers,  in  New-York,  in 
February,  18 18,  '•>  the  course  of  their  business,  entered  into  an 
agreement  with  tl.j  plaintiff,  who  was  entitled  to  receive  of  B.,  of 
Philadelphia,  350  shares  of  United  States  Bank  stock,  in  payment  of 
a  large  sum  of  money,  and  advanced  the  money  for  the  plaintiff  to 
B.,  who  transferred  the  stock  to  them  ;  and  they,  pursuant  to  the 
agreement,  retained  it,  with  80  other  shares,  previously  received  from 
the  plaintiff,  as  collateral  security,  for  the  promissory  note  of  the 
plaintiff,  payable  the  10th  of  January,  1819,  given  for  the  principal 
and  interest  due  to  the  defendants,  according  to  an  account  stated 
and  settled  between  the  parties ;  and  which  included,  also,  a  commis- 
sion of  a  half  per  cent.,  charged  by  the  defendants  as  a  compensa- 
tion for  transacting  the  business ;  and  the  defendants  were  to  re- 
transfer  the  whole  430  shares  to  the  plaintiff,  on  payment  of  the 
note;  but  if  the  note  was  not  paid,  the  defendants  were  at  liberty  to 
sell  the  stock,  accounting  for  the  surplus,  if  any,  and  the  plaintiff 
remaining  responsible  for  any  deficiency.  The  shares  of  the  plain- 
tiff wore  not  marked  or  identified  as  his  particular  property,  nor 
was  any  thing  said  or  agreed  upon  between  the  parties  for  that  pur- 
pose ;  but  the  shares  remained  in  the  names  of  the  defendants,  and 
were  blended  with  a  larger  moss  of  shares  of  the  same  stock  held 
by  them,  belonging  to  themselves,  or  in  trust  for  others.  The  note 
not  iK-iiiir  paid,  the  defendants  sold  the  stock,  on  the  25th  of  Janu- 
ary, 1819,  and  the  proceeds  not  being  sufficient  to  pay  the  note, 
they  brought  an  action  at  law  to  recover  the  balance :  Held,  that 
the  charge  of  commission  was  fair  and  bonajide,  and  not  usurious ; 
and  that,  as  the  defendants,  at  all  times,  after  the  date  of  the  note, 
were  possessed  of  shares  of  the  stock,  standing  in  their  names,  and 
under  their  al>solutR  and  rightful  control,  to  an  amount  fur  exceed- 
ing the  number  of  shares  so  received  from  the  plaintiff,  and  were 
ready  and  able,  at  any  time,  to  transfer  to  him  the  430  shares,  on 
payment  of  the  notes,  there  was  no  breach  of  trust  on  their  part, 
nor  were  they  bound  to  account  to  him  for  the  stock  at  a  higher 
price  than  what  it  was  actually  sold  for  by  them. 

*THC  bill  stated,  that  the  defendants,  being  stock  and    February  is. 


tre  brokers,  in  the  city  of  New-  York,  on  the  23d  of 
June,  1817,  purchased  for  the  plaintiff,  and  by  his  order, 
I1  ft  'j   shares  of  United  States  Rank  stock  ;  and  in  August 
following,  sold  for  the  plaintiff,  by  his  order,  thirty  shares. 
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1823.  That  on  the  1 1th  of  September,  1817,  the  defendants  pur- 
v-^-v^-^^/  chased  for  the  plaintiff  sixty  shares  of  the  same  stock  ;  and 
NOURSK  on  the  jgih  of  December,  three  hundred  and  fifty  shares  of 
PRIME  the  same  stock  were  transferred  to  the  defendants,  on  ac- 
count of  the  plaintiff,  by  Biddle,  JVharton  &f  Brothers,  of 
Philadelphia  ;  making  the  total  of  430  shares,  "  then  in 
the  hands  of  the  defendants,  belonging  to  the  plaintiff." 
That  on  the  6th  of  February,  1818,  the  defendants  rendered 
a  general  account  current  to  the  plaintiff,  including  the 
transactions  above  stated.  That  in  this  account,  the  50 
shares  purchased  the  23d  of  June,  1817,  are  debited  under 
the  date  of  July  5 ;  and  no  credit  is  given  to  the  plaintiff 
for  the  July  dividend,  which,  he  alleged,  the  defendants 
received.  That  by  this  account,  the  balance  due  to  the 
defendants  was  53,917  dollars  and  5  cents,  for  which  the 
plaintiff  agreed  to  give  his  note.  That  on  the  llth  of 
February,  1818,  the  defendants  added  to  the  balance  282 
dollars  and  95  cents  as  for  cash,  though  not  more  than  13 
or  14  dollars  were  advanced  to  justify  the  charge  ;  and  the 
plaintiff  gave  his  note  for  both  sums,  amounting  to  54,200 
dollars,  payable  the  10th  of  January,  1819,  with  interest 
at  seven  per  cent.,  payable  half  yearly  ;  and  the  defendants 
retained  in  their  possession,  as  collateral  security  for  the 
note,  the  430  shares  of  stock,  and  gave  to  the  plaintiff'  a 
receipt,  as  follows :  "  We  acknowledge  to  hold  430  shares 
of  the  stock  of  the  Bank  of  the  United  States,  as  collateral 
security  for  the  payment  of  the  note,  (of  the  plaintiff,) 
dated  the  24th  of  December  last,  for  54,200  dollars,  payable 
on  the  10th  of  January  next,  with  interest  at  seven  per 
cent.,  payable  half  yearly;  on  payment  of  which  note  and 
interest,  we  engage  to  re-transfer  the  said  430  shares  to  the 
f  *  71  ]  *plaintiff,  accounting  with  him  for  the  dividends  that  shall 
become  payable  on  the  same ;  and  in  case  the  note  and  in- 
terest are  not  duly  paid,  we  are  at  liberty  to  make  an  im- 
mediate sale  of  the  said  shares,  accounting  with  him  for 
any  surplus,  and  holding  him  responsible  for  any  deficiency. 
Dated  the  llth  of  February,  1818."  That  the  defendants 
did  obtain,  or  might  have  obtained,  certificates  from  the 
proper  office,  identifying  the  shares  as  the  proper  shares 
of  the  plaintiff,  and  have  guarded  against  the  casualties  of 
trade,  by  endorsing  the  name  of  the  plaintiff  on  them,  01 
putting  some  other  distinguishing  mark  on  the  certificates 
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to  prevent  his  shares  from  being  mixed  in  a  common  fund  1823. 
with  other  share?  neld  by  the  defendants.  That  during 
the  year  1818,  the  defendants  were  intrusted  with  shares 
in  stock,  exceeding  10,000,  as  trustees  or  agents  for  others,  PRIM* 
and  were  dealing  largely  in  the  stock  of  the  United  States 
Bank,  on  their  own  account.  That  the  stock  rose  in  value 
in  1818 ;  and  the  defendants,  at  divers  times  in  that  year, 
sold  the  430  shares  of  the  plaintiff,  or  the  greater  part  of 
them,  at  a  large  advance,  without  the  knowledge  or  con- 
sent of  the  plaintiff,  and  received  65,360  dollars,  or  other 
large  sums,  therefor,  and  the  dividends.  That  the  de- 
fendants, in  1818,  in  consequence  of  speculations  in  the 
said  stock,  for  their  own  benefit,  had  not  shares  or  certifi- 
cates of  such  stock  equal  in  number  to  those  of  the  plain- 
tiff, standing  in  their  own  names  and  being  their  own 
property.  That  towards  the  end  of  the  year  1818,  United 
States  Bank  stock  fell ;  and  the  defendants  having  sold 
the  shares  of  the  plaintiff  and  others  at  high  prices,  and 
purchased  an  equal  number  at  depressed  prices,  in  order 
to  realize  an  enormous  profit,  by  this  breach  of  trust,  and 
dealing  with  the  property  of  others.  That  if  the  defend- 
ants had  become  insolvent,  they  could  not  have  replaced 
the  430  shares  out  of  a  common  and  mixed  fund,  which 
by  repeated  breaches  of  trust  committed  against  the  plain 
tiff  and  others,  they  had  rendered  inadequate  to  the  per 
formance  of  their  trust ;  and  they  *could  not  have  re-  [  *  72 
placed  the  shares  of  the  plaintiff,  without  a  similar  breach 
of  trust  as  to  others.  That  by  mixing  the  shares  of  the 
plaintiff  with  other  shares,  and  not  taking  proper  vouchers 
to  identify  them,  they  acted  contrary  to  their  duty  as 
agents  and  trustees,  and  subjected  the  plaintiff  to  the  risk 
of  losing  his  shares  by  their  insolvency.  That  the  de- 
fendants ought  to  account  for  the  430  shares  at  the  high- 
est rate  at  which  they  might  have  sold  any  shares,  to  the 
number  of  430,  since  the  date  of  the  note,  and  for  the 
dividends  while  the  shares  were  in  their  hands.  That  on 
the  25th  of  January,  1819,  the  defendants  sold  the  430 
shares,  at  their  then  depreciated  value,  and  sued  the  plain- 
tiff at  law  for  the  difference  in  the  amount  produced  by 
the  sale,  and  the  amount  of  the  note  :  I'raycr  that  the  sale 
of  the  430  shares  on  the  25th  of  January,  1819,  be  decreed 
xoid,  ns  against  the  plaintiff,  and  for  an  injunction. 
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1823.  The  joint  and  several  answers  of  the  defend,' jits  stated 

*^*-~x-'-^^  that  on  the  23d  of  June,  1817,  but  after  the  closing  of  the 
NOUKSK  transfer  books,  they  purchased  the  50  shares  of  stock  men- 
PRIME.  tioned  in  the  bill ;  and  that  no  dividend  was  payable  or  re- 
ceived thereon,  the  same  belonging  to  the  seller,  to  the  1st 
of  July,  and  the  stock  was  not  transferred  until  the  5th  of 
July.  That  early  in  December,  1817,  the  plaintiff  told  the 
defendants,  that  he  was  entitled  to  350  shares  of  United 
States  Bank  stock,  under  the  control  of  B.,  W.  fy  Brothers, 
of  Philadelphia,  and  stood  pledged  for  above  44,000 
dollars,  and  was  desirous,  upon  the  security  of  the  shares, 
to  obtain  the  aid  of  the  defendants,  &.c.  That  the  defend- 
ants agreed  to  do  so,  and  said  that,  as  they  must  borrow 
money  to  reimburse  their  advances,  they  might  have  occa- 
sion to  pledge  the  stock ;  and  the  plaintiff  replied,  that  he 
was  willing  to  place  the  shares  under  the  absolute  control 
of  the  defendants  ;  and  that  he  only  wanted  the  same  num- 
ber of  shares  secured  at  the  expiration  of  the  period  of 
credit.  The  defendants  agreed  to  redeem  the  350  shares, 
and  take  a  transfer  of  them ;  and  it  was  agreed  that  they 
f  *  73  ]  should  *charge  legal  interest  on  their  advances,  and  the 
customary  commission  for  their  agency  in  making  or  pro- 
curing the  advance,  and  for  their  other  services  in  relation 
to  the  stock.  That  the  defendants,  accordingly,  paid  B., 
W.  fy  Co.  44,759  dollars,  and  took  a  transfer  of  the  350 
shares  in  their  own  names.  That  on  the  6th  of  February, 
1818,  the  defendants  rendered  their  account  to  the  plain- 
tiff to  the  29th  of  December  preceding,  the  balance  of  which, 
exclusive  of  their  compensation,  or  commission,  on  obtain- 
ing and  paying  the  several  sums  of  money,  and  in  nego- 
tiating the  business,  was  53,917  dollars  and  5  cents ;  and 
the  compensation  having  been  fixed  by  agreement  between 
the  plaintiff  and  defendants,  at  half  per  cent,  on  the 
amount  of  payments,  the  defendants,  to  make  up  an  even 
sum,  charged  the  plaintiff  with  the  further  sum  of  282 
dollars  and  95  cents  as  cash,  and  settled  the  account  by 
paying  to  the  plaintiff  the  difference  (13  dollars  and  37 
cents)  between  .that  sum  and  the  amount  of  their  commis- 
sions, and  taking  his  note  for  the  sum  of  54,200  dollars, 
dated  December  24th.  1817.  The  defendants  admitted 
tnat  they  dealt  largely  in  United  States  Bank  stock  in 
1818;  and  that  it  would  have  been  practicable  to  have 
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obtained  a  separate  certificate  for  the  430  shares  of  the  1823. 
plaintiff,  and  in  such  special  form  as  to  identify  them; 
and  such  certificate  might  have  been  endorsed  with  the 
name  of  the  plaintiff.  But  they  did  not  do  this,  as  it  is  PRIM* 
not  the  usual  practice  of  brokers  to  take  out  certificates  of 
stock,  until  they  have  occasion  to  use  them  ;  and  the  de- 
fendants were  never  requested  by  the  plaintiff  to  take  out 
certificates  for  his  shares,  or  to  identify  them ;  and  no 
designation  had  been  made  of  the  shares  held  by  B.,  W.  Sf 
Brothers ;  and  the  practice,  in  such  cases,  pursued  by 
them,  was  known  to  the  plaintiff.  That  during  the  greater 
part  of  the  year  1818,  and  at  the  date  of  their  receipt,  the 
defendants  held,  and  had  the  absolute  control  of  a  large 
number  of  shares,  partly  on  their  own  account,  and  partly 
in  trust  for  others.  That  the  *stock  intrusted  to  the  de-  [*  14  \ 
fendants,  was  for  the  purpose  of  selling,  pledging,  &c. ; 
and  the  disposition  made  of  it  was  authorized  by  the 
owners  ;  and  they  denied  all  breach  of  trust,  or  any  in- 
capacity, at  any  time,  to  perform  the  trusts  committed  to 
them.  That  there  was  no  time  during  1818,  at  which 
they  were  not  possessed  of  shares  standing  in  their  own 
names,  and  at  their  absolute  control,  to  an  amount  far 
exceeding  430  in  number ;  nor  a  moment  at  which  they 
would  not  have  been  willing  and  ready  to  transfer  the  430 
shares  to  the  plaintiff,  on  payment  of  his  note ;  and  they 
denied  that  there  was  any  period  in  that  year,  in  which 
they  had  not  shares  or  certificates  of  stock  in  their  posses- 
sion and  name,  and  under  their  rightful  control,  to  an 
amount  far  exceeding  430  shares,  over  and  above  those, 
which,  standing  in  their  names,  may  have  been  the  property 
of  others,  &c.  They  admitted,  that  they  did  not  always, 
during  the  year  1818,  hold,  in  their  own  names,  as  many 
shares  as  had  been  intrusted  to  them ;  and  that  those  which 
they  did  hold,  were,  in  no  instance,  designated  by  any 
mark.  That  the  whole  1930  shares,  referred  to  in  the 
plaintiffs  amended  bill,  were  not  their  own  property,  but 
they  had  full  right  to  sell  them ;  and  there  was  no  time  at 
which  they  had  not,  at  their  rightful  control,  more  shares 
than  were  sufficient  to  meet  all  demands  which  could,  law- 
fully, be  made  upon  them,  for  the  transfer  and  delivery  of 
shares  in  the  said  bank.  They  allege,  that  they  were  full) 
authorized  to  pledge,  sell,  or  dispose  of,  the  shires  of  the 
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1823.       plaintiff,  as  their  business  might  require,  to  sustaii    their 

x^-s^-^^   advances,  under  their  responsibility  to  replace  the  shares  at 

NOORSE       the  expiration  of  the  credit  given  to  the  plaintiff;  but.  the) 

PRIME.       denied  that  they  ever  did  so  pledge  or  sell  any  part  of  the 

plaintiff's  shares.     They  admit   that   they  sold  the  430 

shares  of  the  plaintiff,  in  January,  1819,  and  brought  a  suit 

at  law  against  him  for  the  balance ;  but  they  denied   that 

they  purchased  any  shares,  to  sell  them  as  those  of  the 

plaintiff. 

f  *  75  ]  ^Testimony  having  been  taken  in  the  cause,  it  was  brought 

to  a  hearing  on  the  pleadings  and  proofs. 

T.  A.  Emmet,  for  the  plaintiff. 
Wells,  for  the  defendants. 

THE  CHANCELLOR.  The  prayer  of  the  bill  is  confined 
to  two  specific  objects  of  relief,  and  no  other  general  or 
particular  relief  is  asked.  The  objects  were,  to  set  aside 
the  sale  by  the  defendants  of  the  430  shares,  and  to  grant 
an  injunction  staying  the  suit  at  law. 

But  the  bill  specifies  two  errors,  or  mistakes,  in  the 
general  account  current,  rendered  by  the  defendants  to  the 
plaintiff  on  the  6th  of  February,  1818,  and  which  account 
was  settled,  and  admitted  by  the  plaintiff  to  be  correct, 
when  he  gave  the  note  for  the  balance  therein  stated. 
The  one  item  is,  that  50  shares  of  United  States  Bank 
stock,  purchased  on  the  23d  of  June,  1817,  were  debited 
under  the  date  of  the  5th  of  July  following,  and  that  no 
credit  was  given  for  the  dividend  declared  payable  on  the 
4th  of  July,  and  which  the  bill  charges  to  have  been  re- 
ceived by  the  defendants.  The  answer  denies  the  truth  of 
the  charge  that  any  such  dividend  was  received,  and  gives 
a  satisfactory  explanation  of  the  transaction.  It  states,  that 
on  the  23d  of  June,  1817,  (but  after  the  closing  of  the 
transfer  books,}  the  defendants  purchased  the  50  shares, 
and  they  deny  that  any  dividend  for  July  was  payable  to 
the  purchaser ;  and  they  aver,  that  the  stock  was  actually 
transferred  on  the  5th  of  July,  and  was  not  transferable 
before ;  and  that  the  seller  was  entitled  to  the  dividend, 
as  being  the  person  in  whose  name  the  stock  stood  when 
the  books  were  closed.  This  denial  of  any  mistake  01 
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error  in  the  item  in  question,  is  conclusive  in  the  absence  1823. 
>f  a)l  proof  in  support  of  the  allegation  in  the  bill,  and 
more  especially,  when  it  relates  to  a  stated  account  which 
*the  plaintiff  seeks  to  falsify,  and  which  he  had  admitted 
vhen  the  transaction  was  recent  and  fresh  in  the  memory, 
and  in  tho  observation  of  the  parties. 

The  other  objection  raised  in  the  bill  to  the  account 
;endered,  is,  that  on  the  18th  of  February,  when  the  agree- 
ment of  the  6th  of  February  was  about  to  be  carried  into 
effect,  the  defendants  added  to  the  balance  there  struck, 
the  sum  of  282  dollars  and  95  cents  as  for  cash,  though 
.lot  more  than  thirteen  or  fourteen  dollars  in  cash  were 
advanced.  The  defendants,  in  their  answer,  state,  that  in 
that  sum  they  included  their  commission,  or  a  compensa- 
tion of  one  half  per  cent,  on  the  amount  of  their  payments, 
(and  which  commission  amounted  to  269  dollars  and  58 
cents,)  and  paid  the  residue  in  cash,  in  order  to  make  the 
even  sum  of  54,200  dollars  ;  that  residue  must  have  been 
13  dollars  and  37  cents.  This  commission  was  charged  as 
a  customary  commission  for  the  agency  of  the  defendants 
in  making  or  procuring  the  advance,  and  for  their  other 
services  in  relation  to  the  stock,  and  in  negotiating  the 
arrangements  mentioned  in  the  bill.  In  their  account 
current,  rendered  on  the  6th  of  February,  the  defendants 
charged  a  commission  on  the  purchase  of  the  50  and  the 
60  shares  of  stock  for  the  plaintiff,  and  on  the  sale  of  the 
30  shares.  This  commission  amounted,  as  charged,  to 
43  dollars  and  43  cents ;  but  there  was  nothing  charged 
for  the  negotiation  with  Messrs.  Biddle,  Wharton  fy  Co. 
of  Philadelphia,  in  procuring  the  transfer  of  the  350  shares, 
which  stood  pledged  to  them  for  upwards  of  44,000  dollars. 
The  defendants  were  entitled  to  a  reasonable  compensation 
for  that  negotiation ;  and  there  is  no  color  for  the  sug- 
gestion of  the  counsel  for  the  plaintiff,  that  this  charge 
was  usurious,  and  intended  as  a  colorable  evasion  of  the 
statute  of  usury.  The  plaintiff  made  no  such  charge  on 
the  bill ;  he  must  have  known  the  ground  of  the  charge  in 
the  account ;  and  the  explanation  which  was  given  of  it  at 
the  time  the  iccount  current  was  rendered  and  admitted, 
*must  have  been  received  as  satisfactory.  He  only  says  [  *  77  } 
in  the  bill,  that  though  the  sum  of  282  dollars  and  95  cents 
was  set  down  as  cash,  there  was  very  little  cash  advanced 
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1823.  *°  justify  the  charge  ;  but  he  does  not  pretend  to  say  il 
»~v—  «*-x  was  an  unjust,  oppressive,  unlawful,  or  usurious  charge. 
NOURSE  When  a  party  seeks  to  open  a  settled  account,  by  falsifying 
PRIME.  any  particular  item,  he  is  bound  to  state  the  real  objection, 
if  any  there  be  ;  and  it  is  not  sufficient  for  his  counsel, 
upon  the  hearing,  to  supply  the  omission  ;  the  cause  is  to 
be  decided  upon  the  allegations  in  the  pleadings  and  upon 
the  proofs.  The  plaintiff  has  afforded  us  no  proof  in 
relation  to  the  charge  ;  and  he  rests  contented  with  the 
explanation  given  in  the  answer.  Whether  money  was 
demanded  or  received  usuriously,  is  a  matter  of  fact,  and 
rests  upon  the  intent,  and  that  intent  ought  at  least  to  be 
charged,  and  confessed  or  proved.  The  Court  ought  not 
to  undertake,  gratuitously,  to  deduce  such  intention,  when 
the  case  is  susceptible  of  another  and  better  construction. 
The  commission  was  for  the  agency  of  the  defendants  in 
the  negotiation  relative  to  the  stock,  and  the  rate  of  it  was 
fixed  by  agreement  between  the  parties.  If  one  man  re- 
quires another  to  go  into  the  market  to  buy  goods,  or  prod- 
uce, or  stock  for  him,  and  he  does  it,  and  advances  the 
money,  he  is  certainly  entitled  to  a  compensation  for  his 
services  in  making  the  purchase,  besides  the  repayment 
of  his  money,  with  interest,  from  the  time  it  was  advanced. 
In  this  case,  the  negotiation  extended  to  another  state,  by 
direction  of  the  plaintiff;  and  whether  the  commission  for 
procuring  the  stock  from  Philadelphia  was  high  or  low, 
was  a  question  for  the  parties  to  settle  by  their  agreement. 
It  is  very  evident,  that  nothing  like  usury  for  the  future 
loan,  or  upon  advance  of  the  money,  was  in  conternpla- 
^T  constt'ht^  tion  ;  and  there  must  be  the  unlawful  or  corrupt  intent 


must  be  an  un-  confessed  or  proved,  before  we  can  pronounce  a  transaction 

lawful    or   cor-    ,      , 

rupt  intent.  to  be  USUHOUS. 

In  the  case  Ex  parte  IIenson,(\  MaddocVs  Ch.  Rep.  112.) 

L  *  78  "]         *a  bill-broker,  in  the  country,  received,  in  part  payment  of 

money  loaned,  a   bill  of  exchange  on  London,  and   he 

charged  a  commission  of  ten  per  cent,  for  transmitting  the 

bill  to  his  agent  in  London,  to  receive  the  money  due 

thereon  when  at  maturity.     His  banker  in  London  charged 

A  bona  jide  nmi  oniy  five  per  cent.     It  was  contended  that  this  security, 

charge     by     a  J  r 

banker  or  bro-  taken  for  forbearance  of  a  debt  at  more  than  five  per  cent. 
m1ssion,aorC°e^-  was    usurious.      But    the   vice-chancellor   observed,    tha< 

tra  sum,  for  ex- 

pense and  trouble.  &c  is  not  usurious. 
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many  cases  had  decided,  that  if  a  sum,  claimed  for  com- 
mission,  was  bona  fide,  claimed,  and  not  done  colorably 
with  a  view  to  avoid  the  statute,  it  was  not  usurious.  If 
the  commission  be  usual,  and  not  unreasonable,  it  is  not 
usurious.  In  that  case,  there  was  no  loan  of  money,  nor 
any  thing  done  colorably,  and  as  a  veil  for  usury.  In  the 
case  of  Dunham  v.  Gould,  decided  in  the  Court  of  Errors, 
(16  Johns.  Itep.  367.)  the  jury  found  the  fact,  that  the 
exchange  of  notes  between  the  parties  "  was  for  the  pur 
pose  of  raising  money  at  a  greater  rate  of  interest  than 
seven  per  cent,  per  annum."  And,  in  delivering  the  opin- 
ion of  the  Court  in  that  case,  I  observed,  that  it  was  a 
case  distinct  in  principle  from  that  class  of  cases  in  which 
the  allowance  of  a  reasonable  sum  beyond  interest  to 
country  bankers,  for  re-exchange  and  remittance  of  the 
money  from  a  distance,  and  the  allowance  of  a  reasonable 
sum  for  incidental  expenses,  or  extra  trouble,  in  the  par- 
ticular case,  and  when  there  was  no  color  for  usury,  had 
been  exempted  from  the  operation  of  the  charge  and  the 
consequences  of  usury.  I  referred  to  the  case  Ex  parte 
Jones,  (17  Ves.  332.)  as  one  of  the  class  of  excepted 
cases ;  there  a  country  banker,  who  had,  in  the  usual 
course  of  his  business,  discounted  bills  for  a  London  mer- 
chant, charged  a  commission  at  the  rate  of  2s.  6d.  per  cent. 
per  month,  for  the  time  the  bills  had  to  run,  besides  the 
lawful  interest.  It  was  held  by  Lord  Eldon  to  be  a  lawful 
and  reasonable  commission,  as  the  country  banker  had  to 
provide  funds  in  London  to  meet  the  bills,  and  there  was 
*no  color  or  device  in  the  case  to  evade  the  statute.  The  [  *  79  J 
case  of  Hammett  v.  Yea  (1  Bos.  fy  Pull.  144.)  was  also 
referred  to  by  me  in  that  case,  as  forming  another  excep- 
tion. The  country  banker  took  more  than  lawful  interest; 
but  the  small  surplus  was  referred  to  the  expense  of  re- 
mitting part  of  the  loan  in  bills  on  London.  If  the  party, 
saysCh.  J.  Ei/rc.,  intentionally  takes  more  than  lawful  inter- 
est for  the  forbearance  of  a  loan,  it  is  usury  ;  "  but  whether 
more  than  lawful  interest  is  intentionally  taken  upon  any 
cont«"^t  for  such  forbearance,  is  a  mere  question  of  fact 
for  the  consideration  of  the  jury,  and  must  always  be  col- 
lected from  the  whole  of  the  transaction  as  it  passes  between 
the  parties."  "  A  banker  is  entitled  to  a  recompense  for 
the  accommodation  he  affords  to  his  customer,  in  remitting 
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1823.       to  London,  by  bills  of  thirty  days.     It  is  a  fair  measure  o! 

v^^-v^-^^  recompense,  supposing  there  is  no  device  in  the  transaction  • 
NOU.RSE       and  that  the  remittance  is  not  intended  to  be  used  as  a 
r«nu.       color  for  putting  more  money  into  the  banker's  pockets, 
for  the  mere  forbearance  of  a  loan,  than  is  allowed  by 
law."     Where  money  is  advanced  under  particular  cir- 
cumstances, a  man  (says  Rook,  J.  in  that  same  case)  may 
be  warranted  in  taking  more  than  five  per  cent.,  if  the  sur 
plus  be  taken  for  additional  expense,  risk,  and  trouble. 

The  defendants,  in  the  case  before  us,  had,  under  the 
directions  of  the  plaintiff,  taken  up  United  States  Bank 
stock,  that  stood  pledged  to  a  mercantile  house  in  Phila- 
delphia, and  procured  the  transfer  and  transmission  of  it 
to  them  at  Neiv-  York,  and  they  had  to  provide  funds  at 
Philadelphia  for  that  purpose,  and  the  extra  charge  may 
be  considered  as  a  reasonable  compensation  for  this  extra 
expense,  risk,  and  trouble.  If  the  commission  stands 
charged  upon  the  whole  balance  of  53,917  dollars  and 
5  cents,  instead  of  the  44,000  dollars,  a  sufficient  explana- 
tion may  be  presumed  to  have  been  given  at  the  time  ;  and 
we  may  adopt  the  words  of  Ch.  J.  Eyre,  in  one  of  the 
cases  cited,  that  it  is  a  question  of  fact,  under  all  the  cir- 

l  *  80  ]  cumstances,  *(and  which  at  law  is  for  a  jury,)  whether  the 
overplus  "  be  not  properly  referable  to  some  lawful  col- 
lateral consideration  ?"  There  may  be  a  few  dollars  in 
that  item  beyond  the  rate  of  one  half  per  cent,  on  the  Phil 
adelphia  negotiation ;  but  there  is  no  ground  to  conclude 
it  was  intended  to  be  usurious.  This  would  be  utterly 
absurd,  when  we  consider  the  nature  and  magnitude  of 
the  transactions.  And  as  the  plaintiff  has  not  so  much  as 
hinted  that  the  charge  was  unlawful  or  usurious,  and  as  the 
defendants  have  referred  it  to  the  head  of  a  customary 
commission  for  their  agency,  it  would  be  equally  unjusl 
and  unwarrantable  to  stain  the  account  with  the  imputa- 
tion of  usury.  I  am  persuaded  that  an  usurious  intention 
never  existed  in  the  case ;  and  that  the  suggestion  is  en- 
tirely without  foundation  in  point  of  fact. 

The  great  object  of  the  bill  is  to  set  aside  tho  sale  of 
430  shares  by  the  defendants,  in  January,  1819,  by  having 
the  same  declared  void.  This  is  the  prayer  of  it;  but  the 
points  presented  in  writing  at  the  hearing,  by  the  counse' 
for  the  "laintiff,  have  "  mo'-e  correct  and  intelligible  object 
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They  do  not  state  any  objection  to  any  items  in  the  account        1333. 
current,  for  the  balance  of  which  the    note  was  taken     ,^-s^-^^ 
They  confine  the  claim  to  an  account  to  be  rendered  of       NOUBS* 

V. 

ihe  430  shares  at  the  highest  market  price  of  United  State.'        Pmaz. 

Bank  shares,  during  the  year  1818,  with  interest;  and  thai 

the  sale  of  that  number  of  shares  by  the  defendants,  in 

January,  1819,  shall  not  be  deemed  to  affect  the  rights  of 

the  plaintiff.     The  claim  assumes,  that  the  defendants  sold 

the  shares  of  the  plaintiff  during  the  year  1818;  and  the 

answer  denies  the  charge,  and  avers  that  the  shares  of  the 

plaintiff,  deposited  with  them  as  collateral  security  for  the 

iiote,  were  not  sold  until  January,  1819,  when  they  were 

authorized  to  sell  them  upon  default  of  payment  of  the 

note. 

The  plaintiff,  on  the  llth  of  February,  1818,  owned  430 
shares  of  United  States  Bank  stock,  in  the  possession  of 
the  *defendants,  and  which  stood  in  the  name  of  the  de-  f  *  81  ] 
fendants,  without  any  certificates  or  other  marks,  designa- 
ting them  as  the  property  of  the  plaintiff.  This  fact  is  to 
be  inferred  from  the  manner  in  which  the  shares  came  to 
the  possession  of  the  defendants,  and  from  the  language 
of  the  pleadings,  and  from  the  absence  of  all  proof  in  op- 
position to  this  inference.  They  purchased  50  shares  foi 
the  plaintiff  in  June,  and  sold  30  of  them  in  August,  1817. 
It  is  to  be  presumed  the  whole  50  stood  in  their  names ; 
for  nothing  is  said  of  any  power  of  attorney,  by  which  a 
portion  of  them  was  sold.  The  facility  of  negotiation 
would  piobably  have  dictated  such  a  course  ;  and  the  con- 
fidence which  appnurs  to  have  been  reposed  in  the  defend- 
ants warranted  ii  In  September,  1817,  they  purchased 
60  share.-*  for  the  ,  hunt  ill':  and  in  December,  350  shares 
were  actually  transferred  to  them,  for  and  on  account  of 
the  plaintiff.  These  350  shares  stood  in  the  names  of 
Jiiilille,  Wharton  fy  Co.,  without  any  declaration  of  trust, 
designating  them  as  the  property  of  the  plaintiff;  for  no 
power  was  given  to  Biddle,  Wharton  Of  Co.  to  transfer 
them  to.  the  defendants.  The  evidence  is  also  to  this  effect. 
They  were  undistinguished  and  mixed  together  by  /£., 
W.  Sf  Co.  with  their  own  stock ;  and  with  knowledge  of 
this,  the  plaintiff  directed  that  they  should  be  transferred, 
and  they  were  transferred,  in  the  same  Condition,  to  the 
defendant^  These  are  irresistible  conclusions  of  fact  to 
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be  drawn  from  the  case.  When  the  note  ;vas  given  by 
the  plaintiff,  the  defendants  retained  in  their  possession, 
^to  use  tjie  language  of  the  bill,)  as  collateral  security,  the 
before-mentioned  bank  shares,  and  they  gave  a  receipt  to 
that  effect  to  the  plaintiff;  and  this  is  all  the  evidence  we 
have,  distinct  from  the  pleadings,  of  the  terms  upon  which 
the  shares  were  to  be  retained. 

By  the  receipt,  the  defendants  acknowledge  "  to  hold 
430  shares  of  stock  in  the  Bank  of  the  United  States  as 
collateral  security  for  the  payment  of  the  note ;  on  pay- 
|  *  82  ]  ment  *of  which,  they  engage  to  re-transfer  the  said  430 
shares  to  the  plaintiff,"  &c.  The  receipt  does  not  refer  to 
any  specific  shares  designated  as  belonging  to  the  plain- 
tiff; they  only  hold  430  shares  of  United  States  Bank  stock, 
which  the  receipt  assumes  to  stand  in  their  names,  because, 
upon  payment  of  the  note,  they  are  to  rc-transftr  them  to 
the  plaintiff;  and  when  they  engaged  to  re-transfer  the 
said  430  shares,  that  part  of  the  receipt  referred  to  the 
former  part  of  it,  and  could  not  mean  to  mark  as  particu- 
lar, what,  in  the  antecedent,  was  general  in  description ; 
nor  could  the  said  430  shares  mean  any  thing  more  than 
430  shares.  It  meant  that  the  given  number  of  shares 
should  be  transferred,  and  it  meant  nothing  more;  for 
there  was  nothing  specific,  but  the  number  and  the  quality 
of  the  stock.  There  was  nothing  else  to  which  it  could 
apply. 

Here,  then,  we  have  the  plain  case  of  a  plaintiff  con 
senting  that  the  defendants  should  retain  430  bank  shares 
which  they  then  held  in  their  own  names  for  him,  until 
the  happening  of  a  certain  event ;  and  yet  the  plaintiff 
complains  that  the  defendants  did  not  procure  certificates 
for  them  from  the  proper  bank  office  in  the  name  of  the 
plaintiff;  or,  by  some  other  way,  mark,  designate,  aivl 
identify  430  shares,  so  that  they  should  appear  upon  the 
face  of  them  to  belong  to  the  plaintiff,  and  to  be  held  by 
the  defendants  in  trust  merely.  The  obvious  answer  to 
that  complaint  of  the  plaintiff  is,  "  Why  did  you  not  iden- 
tify them  yourself,  before  you  consented  to  this  deposit  ? 
You  knew  that  they  stood  in  the  names  of  the  defendants, 
and  you  acquiesced  in  it ;  and  the  presumption  is,  that  you 
intended  that  they  should  continue  to  be  so  held,  as  nothing 
was  done  by  you  to  designate  them,  or  separate  them,  from 
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the  mass  of  other  shares  of  like  stock  in  the  possession  of         1823. 
the  defendants;  and,  as   no  instructions    were  given    to    — -~s^«»^ 
them  on  the  suoiect,  they  were  to  retain."     They  were  to 
hold  430  shares,  as  collateral  security  for  the  note;  and       PRIME. 
they  retained  *and  held  430  shares  for  that  purpose  during         [  * 
the  whole  year  1819;  and  this  was  all  they  were  required 
to  do  by  their  contract.     It  was  the  business  of  the  plain- 
tiff*,  and   not   of  the  defendants,   to   designate  his   own 
property,  and  to  give  it  such  description  and  character  as 
he  thought  proper.     If  the  plaintiff  was  apprehensive  of 
the  casualties  of  trade,  and  wished    to   have   his   shares 
separated  from   the  common  fund  with  other  shares  held 
by  the  defendants,  he  should  have  directed  or  requested 
that  act  to  be  done.     The  defendants  were  not  bound, 
without  his  direction  or  desire,  to  -change  the  situation  or 
condition  in  which  the  shares    were,  when  the   contract 
was   made ;     and    which    situation    was    known    to   the 
plaintiff. 

I  am  perfectly  satisfied,  from  the  history  and  nature  of 
the  transaction,  that  the  parties  intended  that  the  430 
shares  should  continue  to  stand  in  the  name  of  the  de- 
fendants. This  was  the  usual  course  with  brokers  in  like 
cases,  and  stock  was  generally  left  standing  to  their  credit 
on  the  transfer  books,  without  taking  out  certificates.  It 
was  the  most  convenient  way  to  render  stock  pledged  as 
a  collateral  security,  an  efficient  security  under  the  author- 
ity to  sell.  If  the  stock  had  stood  in  the  plaintiffs  name, 
a  power  of  attorney  to  transfer,  in  case  of  default,  would 
have  been  requisite  ;  and  none  is  mentioned  as  having  ex- 
isted in  this  case. 

It  is  contended,  on  the  part  of  the  defendants,  that,  con- 
sidering the  manner  in  which  the  stock  in  this  case  was 
acquired  and  held,  as  well  by  B.,  W.  fy  Co.  as  by  the 
defendants;  and  considering  the  established  usage  and 
practice  of  brokers  in  similar  cases,  and  the  general  and 
known  course  and  extent  of  business  of  the  defendants,  as 
dealers  in  stock,  there  was  an  implied  authority  from  the 
phmtiff  to  the  defendants  to  sell  or  pledge  the  stock  to 
raise  money  to  meet  their  advances  in  respect  to  this  very 
plaintiff;  and  that  the  plaintiff  only  reserved  to  himself  a 
right  to  call  for  a  re-transfer  to  him  of  a  similar  number 
*of  shares  on  payment  of  his  note  T  think  the  facts  in  the  [  *  3-1  i 
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1  S23.  case  we^  warrant  this  inference  ;  and  the  assent  of  th« 
plaintiff  to  leave  the  stock  with  the  defendants,  without 
designation  or  direction,  is  pretty  conclusive  evidence  that 
such  a  trust  and  confidence  was  within  his  contemplation. 
It  is  proved  by  the  witnesses,  that  the  defendants  carried 
on  very  extensive  operations  as  stock-brokers  :  and  that  it 
was  their  practice,  and  one  well  known  to  those  who  dealt 
with  them,  to  use  the  stock  deposited  with  them,  for  the 
purpose  of  raising  money  for  advances  upon  it.  This 
was  understood  to  be  within  the  general  and  implied 
powers  of  the  defendants,  and  other  dealers  in  stock,  in 
cases  where  there  was  no  express  prohibition  to  the  con- 
trary ;  and  the  stock  held  by  them  in  their  own  names,  or 
with  blank  powers  of  attorney,  for  and  on  account  of 
others,  they  could  hypothecate  or  sell,  under  the  same  im- 
plied power,  to  sustain  their  advances.  There  was  nothing 
unreasonable  in  this  ;  for  it  was  founded  on  mutual  con- 
sent and  understanding,  and  was  beneficial  to  the  owner, 
by  enabling  him  to  borrow,  with  facility,  money  upon  the 
stock  ;  and  beneficial  to  the  broker,  by  enabling  him  to 
supply  the  wants  of  his  customer.  It  was  in  the  power  of 
the  owner  of  the  stock  to  prohibit  the  exercise  of  such  a 
power,  and  to  have  the  stock  identified  and  placed  in  his 
name,  if  he  deemed  that  course  the  most  eligible  ;  and  it 
was  equally  in  the  power  of  the  broker  to  refuse  the  loan 
on  those  restricted  terms  of  deposit.  It  was  an  affair  of 
mutual  concert  and  arrangement  ;  and  no  one  had  any 
right  or  cause  to  complain  of  it.  The  only  question  here 
is,  Was  not  this  arrangement  and  authority  fairly  to  be  in- 
ferred from  the  transactions  in  this  case,  when  taken  in 
connection  with  the  known  usage  and  practice  in  this  par- 
ticular business  ?  I  think  so  ;  and  that  there  is  not  any 
sufficient  ground  upon  which  to  raise  a  doubt  as  to  the 
correctness  of  this  conclusion.  I  cannot,  and  do  not  be- 
lieve, that  this  arrangement  with  the  plaintiff  was  intendea 
\  *  85  J  *as  a  mere  loan  of  54,200  dollars  for  a  year  ;  and  that  the 
stock  was  intended  to  be  withdrawn  from  circulation,  and 
to  be  locked  up,  and  to  be  idle  during  that  period,  with- 
out any  power  in  the  defendants  to  apply  it  to  the  exigen- 
cies of  their  business,  arising,  in*  part,  from  these  large  ad- 
vances for  the  use  of  the  plaintiff.  The  good  sense  and 
obvious  policy  of  the  transaction  speak  a  different  Ian 
7ft 


CASES  IN  CHANCERY.  35 

guage.     There   was  perfect  reliance  placed  by  the  plain-        1323. 

tiff  in  the  ability  and  integrity  of  the  defendants  to  replace 

the  stock  when  the  note  was  paid  ;  and  there  is  nothing  in 

the  words  of  the  receipt  that  is  inconsistent  with  this  con-       PRIM» 

struction  of  the  contract.     To  hold  a  given  number   of 

shares  without   note,  certificate,  or   mark,  to   distinguish 

them   from  a   large,  undefined,  and   constantly   varying 

mass  of  shares  belonging  to  the  defendants,  or  under  their 

entire  control,  evidently  implies  that  they  were  to  be  used 

like  the  other  parts  of  the  fund ;  and  that  all  that  ought 

to  be  required,  or  was  intended   to  be  required,  in  this 

case,  was  a  readiness  and  ability  to  replace  the  stock  when 

duly  called  for. 

But  it  is  unnecessary  to  press  this  point  any  further ;  for 
the  defendants,  in  their  answer,  deny  that  they  did  sell  or 
pledge  any  part  of  the  430  shares  belonging  to  the  plain- 
tiff, until  he  had  failed  to  pay  his  note.  They  admit,  how- 
ever, that  all  the  shares  so  transferred  to  them,  were  indis- 
criminately placed  in  their  hands,  and  constituted  one  com- 
mon mass,  or  fund,  subject  to  their  control,  and  from 
which  they  were  authorized  to  make,  and  did  make,  such 
transfers  and  appropriations  as  the  exigencies  of  themselves 
and  others  required.  They  aver,  "  that  there  was  no 
time  during  the  year  1818,  at  which  they  were  not  pos- 
sessed of  shares  standing  in  their  own  names,  at  their 
absolute  and  uncontrolled  disposition,  to  an  amount  far 
exceeding  430  shares  in  number ;  nor  any  moment  in 
which  they  would  not  have  been  ready,  willing,  and  able 
to  have  transferred  the  said  shares  to  the  plaintiff,  upon 
payment  of  the  note."  *They  deny  every  allegation  in  the  f  *  96  ] 
bill  to  the  contrary ;  and  they  further  aver,  that  during 
the  period  of  the  note,  from  its  date  to  the  default,  "  they 
had  always  held,  and  considered  themselves  as  holding,  a 
much  greater  number  of  shares,  (than  those  belonging  to 
the  plaintiff,)  ready  to  be  transferred  to  the  plaintiff,  when- 
ever he  should  entitle  himself  to  require  such  a  transfer." 
They  deny  that  "  there  was  any  period,  during  the  year 
1818,  at  which  they  had  not  shares  or  certificates  for  such 
stock  in  their  possession,  in  their  own  names,  and  under 
their  rightful  control,  to  an  amount  exceeding  430  shares, 
over  and  above  those  which,  though  standing  in  their 
names,  may  have  been  the  property  of  other  persons." 
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1823.  They  also  aver,  "that  there  was  no  time  at  which  the) 
•~*^^~*~/  had  not  at  their  rightful  command  and  control,  more 
.NurusK  shares  than  were  sufficient  to  meet  all  the  demands, 
PRIME.  which  any  person  or  persons  could  lawfully  make  on  them, 
for  the  transfer  and  delivery  of  shares."  They  further 
aver,  "  that  1930  shares  was  the  lawful  number  of  shares 
of  such  stock  which,  since  the  llth  of  February,  1818, 
they  had  in  their  possession,  standing  in  their  own  names, 
and  under  their  absolute  control,  and  for  the  sale  of  which 
no  bargain  was  made  by  any  person  with  them;  yet  they 
admit  the  whole  of  them  were  not  absolutely  their  own 
property,  but  they  had  good  right  and  lawful  authority  to  sell 
and  dispose  of  them  as  they  might  have  thought  proper." 
The  defendants  deny  "  that  they,  at  any  time,  committed 
any  breach  of  trust  towards  any  of  the  owners  of  shares  in 
their  possession,  by  any  unauthorized  disposition  of  the  same  t 
or  that  the  general  mass  or  fund  of  shares  under  their  con- 
trol was,  by  any  breach  of  trust  or  otherwise,  rendered  in- 
adequate to  the  performance  of  the  trusts  committed  to  them 
by  the  owners  ;  or,  that  they  were,  by  any  means,  incapacita- 
ted to  replace  the  shares  of  the  plaintiff,  without  committing 
any  injury,  or  breach  of  trust,  towards  some  other  person." 
Every  allegation  in  the  bill,  material  to  the  claim  of  the 
|  *87  ]  *plaintiff,  is  thus  fully  and  explicitly  denied  in  the  answer  ; 
and  the  proof  which  has  been  produced,  tends  to  corrobo- 
rate, and  there  is  none  to  contradict  it.  The  lowest 
number  of  shares  standing  in  their  names,  at  one  time, 
was  1074,  and  by  means  of  powers,  not  less  than  1930. 
I  am  aware  that  the  answer  has  been  subjected  to  minute 
and  severe  criticism,  by  the  learned  counsel  for  the  plain- 
tiff; but  as  I  read  it  and  understand  it,  the  answer  is 
sufficiently  precise  and  explicit.  We  are  to  give  to  the 
language  of  it  the  plain  and  ordinary  interpretation ;  and 
I  should  apprehend,  that  if  I  were  to  weigh  every  word 
and  sentence  in  an  answer,  with  piercing  and  critical 
jealousy,  I  should  be  dealing  with  it  "  too  curiously,"  and, 
perhaps,  with  great  injustice. 

What  more  could  the  plaintiff  require,  under  the  cir- 
cumstances of  this  case  ?  and  what  injury  has  he  sustained  ? 
If  the  shares  had  been  identified,  and  certificates  taken 
for  them  in  the  name  of  the  plaintiff,  and  the  trust  ex- 
plicitly declared  on  the  face  of  them,  they  would  have 
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remained  unsold,   until  the   time  they  were  actually  sold,        1823. 
under  the  contract.     It  is  not  to  be  supposed,  the  defend-  ^^-^~+^s 
;mts  would  have   undertaken  to  sell  shares  marked  with       NOURSE 

V. 

the  name  of  another  owner,  and  under  the  difficulty  and  PRIMF 
delay  of  procuring  the  requisite  powers,  duly  verified,  so 
long  as  they  had  other  shares,  standing  in  their  own  names. 
It  was  sufficient,  in  this  case,  under  the  contract  between 
the  parties,  that  the  defendants  had  always  an  adequate 
number  of  shares  on  hand  to  satisfy  the  plaintiff,  during 
the  period  of  his  note,  and  according  to  the  terms  of 
their  engagement;  and  that  they  were  always  under  a 
legal  and  moral,  as  well  as  actual  capacity,  in  point  of  fact, 
to  transfer  the  430  shares  to  the  plaintiff,  upon  due  de- 
mand. I  have  seen  no  reason  to  doubt  of  the  construction 
which  I  gave  to  the  contract,  and  of  the  equity  and  justice 
of  the  doctrine  which  was  applied  to  the  case,  when  the 
cause  was  formerly  before  the  Court,  on  a  motion  to 
dissolve  the  injunction.  (4  JO/MS.  Ch.  Rep.  490.)  There 
is  no  kind  *of  analogy  between  this  case  and  the  tortious  [  *  88  J 
mixture  of  another's  property  with  one's  own,  so  that  a 
separation  cannot  be  made.  The  shares  of  the  plaintiff 
and  of  the  defendants  were  mixed  together  by  common 
consent ;  there  was  no  doubt  in  the  case ;  and  the  plaintiff 
agreed  that  his  shares  should  remain  in  that  situation  ;  and 
all  that  justice  could  require  is,  that  the  defendants  should 
be  answerable  for  the  given  number  of  shares  when  the 
plaintiff  entitled  himself  to  demand  them.  Nor  have  the 
cases  of  /iostoc/c  v.  Blakeney.  and  Forrest  v.  Elwes,  (2  Bro. 
f>53.  4  Fes.  492.)  referred  to  by  the  plaintiffs  counsel, 
any  application ;  for  these  cases  and  the  general  rule,  so 
fully  admitted  in  Devayncs  v.  Noble,  (1  Mirivale,  580, 
581.)  suppose  a  breach  of  trust,  in  the  trustee  selling  stock, 
contrary  to  his  duty.  But  here,  the  breach  of  trust  is 
denied,  and  there  is  no  proof  of  it.  On  the  contrary,  the 
case  shows,  that  the  defendants  always  retained  on  hand 
as  many  as  430  shares,  and  which  the  defendants  had  a 
right  to  say,  and  which  the  law  will  say  for  them,  were 
thf  shares  deposited  by  the  plaintiff. 

The  case  of  Le  Croy  v.  Eastman  (10  Mod.  Rep.  499.) 
contains  principles  much  more  pertinent.  Neve,  the  de- 
fendant, held  990  pounds  in  South  Sea  stock,  in  trust  for 
the  plaintiff.  The  stock  stood  in  his  name,  and  he  gave  a 
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note,  declaring  the  trust.  Five  hundred  pounds  of  it  was 
afterwards  transferred  to  the  plaintiff,  and  a  bill  was  filed 
NOCKSE  for  an  account  of  the  residue,  at  the  then  price  of  stock. 
PRIME.  The  defendant  admitted,  in  his  answer,  that  he  had  mort 
gaged  1000  pounds  of  stock,  and  had  sold  out  all  the  stock 
in  his  own  name,  except  80  pounds  ;  but  he  had  more  than 
enough,  in  another  person's  name,  to  have  answered  the 
trust,  if  the  plaintiff  had  insisted  upon  a  transfer  ;  and  he 
offered  the  residue  of  stock  due  to  plaintiff,  to  490  pounds, 
with  the  dividends.  Lord  Chancellor  Parker  held,  that  the 
defendant  was  accountable  only  for  the  stock  and  dividends, 
and  not  for  the  price  at  which  the  stock  was  held.  He  ob- 
[  *  89  ]  served,  *that.  as  1  00  pounds  South  Sea  stock  was  not  to 
be  "specificated"  from  another,  equity  will  never  adjudge 
a  man  to  have  broken  his  trust  in  a  higher  degree,  when  he 
may,  with  equal  reason,  be  adjudged  to  have  broken  it  in 
a  lower  ;  and  that  the  stock  mortgaged  must  be  esteemed 
the  stock  of  the  plaintiff,  and  the  stock  sold  that  of  the 
defendant. 

To  apply  the  doctrine  of  Lord  Parker  to  this  case,  as 
there  was  no  criterion  agreed  on  by  the  parties,  or  declared 
by  the  plaintiff,  by  which  430  shares  of  United  States  Bank 
stock  were  to  be  distinguished  from  other  430  shares,  the 
430  shares  remaining  with  the  defendants  during  the  year 
1818,  must  be  esteemed  the  shares  of  the  plaintiff,  and  the 
shares  sold,  those  of  the  defendants.  The  conclusion  is 
just  as  natural,  proper  and  reasonable,  in  this  case,  as  in 
the  other  ;  and  in  this  respect,  the  decision  of  Lord  Parker 
is  an  authority  directly  bearing  on  the  case. 

I  shall,  accordingly,  declare,  that  there  is  no  just  ground 
for  the  charge,  or  suggestion,  made  on  the  part  of  the 
plaintiff,  that  the  defendants  had  received,  or  ought  to 
have  received,  or  were  accountable  for,  the  July  dividend, 
on  the  50  shares  mentioned  in  the  pleadings,  and  debited 
under  the  date  of  the  5th  of  July,  in  the  general  account 
current,  therein  also  referred  to  ;  or,  that  the  charge  of  282 
dollars  and  95  cents,  in  the  said  account,  of  the  date  of  the 
llth  of  February,  1817,  was  usurious,  unlawful,  or  unjust. 
And  I  shall  further  declare,  that  the  defendants  are  not 
guilty  of  any  breach  of  trust,  as  charged  in  the  bill  ;  and 
that  430  shares  of  United  States  Bank  stock,  belonging  to 
the  plaintiff,  and  held  by  the  defendants  as  collateral  secu- 
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rity,  according  to  the  terms  of  the  contract  of  the  llth  of  1823. 

February,  1818,  between  them  and  the  plaintiff,  and  stated  v^x-x^-*^ 
in  the  pleadings,  continued  to  be  held  by  them,  according 

to  the  said  contract,  until   the  sale  thereof,  in  January,  BLOODGOOL. 

*1S!9.  under  a  provision  of  the  said  contract.     The  bill  is,  [  *  90  ] 
accordingly,  to  be  dismissed,  with  costs. 

Decree  accordingly. 


O.  AND  J.  KANE  against  BLOODGOOD  and  others. 

[Affirmed,  8  Cow.  360.    Followed,  1  Edw.  344,  423.] 

The  statute  of  limitations  is  a  good  plea  in  equity,  as  well  as  at  law. 
Those  trusts  which  are  mere  creatures  of  a  Court  of  equity,  and  not 
within  the  cognizance  of  a  Court  of  law,  are  not  within  the  statute 
of  limitations.  As  long  as  there  is  a  continuing  and  subsisting  trust, 
acknowledged  or  acted  on  by  the  parties,  the  statute  does  not  ap 
ply;  but  if  the  trustee  denies  the  right  of  his  cestui  que  trust,  and 
the  possession  of  the  property  becomes  adverse,  lapse  of  time,  from 
that  period,  may  constitute  a  bar  in  equity ;  but  other  trusts,  which 
are  the  ground  of  an  action  at  law,  are  not  exempted  from  the  oper- 
ation of  the  statute. 

Where  the  plaintiff  is  entitled  to  dividends  on  shares,  in  an  incor- 
porated company,  and  for  which  he  has  a  clear  remedy  at  law,  it 
is  not  such  an  express  and  direct  trust,  as  will  take  the  case  out  of 
the  statute. 

ON  a  rehearing.  The  bill,  filed  July  5th,  1821,  stated, 
that  an  act  was  passed,  March  30th,  1797,  incorporating 
the  Hamilton  Manufacturing  Society ;  and  that,  by  an  act 
of  the  28th  of  March,  1809,  its  duration  was  extended  to 
the  1st  of  March,  1821.  That  on  the  1st  of  April,  1797, 
the  stock  of  the  society  consisted  of  41  shares,  at  1000 
dollars  each ;  that  Leonard  Gansevoort  then  owned  one 
share,  worth  1000  dollars,  and,  afterwards,  on  the  10th  of 
September,  1804,  being  entitled  to  six  other  shares,  he 
assigned,  for  a  valuable  consideration,  all  the  seven  shares 
to  J.  fy  A.  Kane,  with  all  the  profits  arising  therefrom, 
from  the  1st  of  May,  1804.  That  the  assignment  was 
*under  the  hand  and  seal  of  L.  (S .,  and  endorsed  on  the  [  »  91  J 
certificates  of  the  shares  held  by  him,  under  the  seal  of 
the  society.  That  the  certificates  and  assignments  there- 
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1823.  °f  were  delivered  by  J.  fy  A.  K.  to  the  society,  who  re« 
tained  them ;  and,  on  the  9th  of  October,  1804,  gave  new 
certificates  under  their  seal  for  the  six  shares;  "thus 

PIO«  .GOOD,  recognizing  the  right  of  J.  fy  A.  K.  to  the  shares  and  the 
profits  thereon,  from  the  1st  of  May,  1804."  That  tho 
society,  notwithstanding  they  became  trustees  to  J.  fy  A. 
K.,  for  the  profits  on  the  shares  as  aforesaid,  neglected 
and  refused  to  pay  the  profits  on  the  seven  shares,  from 
the  1st  of  May  to  the  9th  of  October,  1804,  amounting  to 
565  dollars  and  52  cents,  though  the  same  were  frequently 
demanded  of  the  society,  and  of  their  factor,  G.  Pearson, 
under  the  false  and  fraudulent  pretence,  that  the  profits 
had  been  carried  to  the  account  of  L.  G.  with  the  society, 
and  that  on  such  account,  he  was,  on  the  first  of  October, 
1804,  indebted  to  the  society  beyond  the  amount  of  the 
profits.  That  the  account  of  L.  G.,  with  the  factor,  (who 
received  all  the  rents  and  profits,  and  kept  all  the  accounts 
with  the  stockholders,  and  paid  them  their  dividends, 
under  the  authority  of  the  society,)  stood  in  his  books,  on 
the  9th  of  October,  1804,  with  a  credit  of  dividends,  to 
the  1st  of  May,  1804,  and  a  balance  due  the  society,  of 
867  dollars  and  79  cents,  for  glass.  That  the  credits  for 
those  dividends  were  for  dividends  or  profits  due  L.  G., 
on  the  seven  shares.  That  the  further  dividends  on  the 
seven  shares,  from  the  1st  of  May  to  the  9th  of  October, 
1804,  were  actually  credited  to  L.  G.,  in  the  books  of  the 
factor,  to  the  exact  amount  of  565  dollars  and  52  cents, 
notwithstanding  the  assignment  of  the  shares,  and  the  new 
certificates  as  above  stated.  That  these  dividends  were 
declared,  or  sanctioned,  or  authorized  by  the  society,  or 
the  directors.  That  there  never  were  any  actual  payments 
of  the  last-mentioned  dividends  to  L.  G.,  and  the  society, 
notwithstanding  their  false  and  fraudulent  pretence  afore- 

J  *  92  ]  said,  received  and  held  the  same,  *in  trust  for  J.  fy  A.  K., 
and  are  now  liable  to  account  for  the  same,  with  in- 
terest. That  they  have  not  paid  the  same,  under  the  false 
and  fraudulent  pretence  of  their  having  accounted  for  the 
same  with  L.  G. 

That  James  Kane,  as  the  survivor  of  /.  &/•  A.  K.,  on  the 
Gth  of  July,  1819,  assigned  to  the  plaintiff  Oliver  Kane, 
all  the  said  claim  to  the  said  dividends,  on  the  said  seven 
shares,  from  the  1st  of  May  to  the  9th  of  October,  1804. 
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That  the  society,  by  their  certificate,  under  their  seal,  18-23. 
rlated  May  26th,  1797,  distinguished  by  No.  41,  certified 
that  L.  G.  owned  one  share  of  the  stock,  which  certificate, 
L.  G.,  by  an  endorsement  thereon,  on  the  10th  of  Sep- 
tember, 1804,  assigned  to  /.  fy  A.  K.,  with  all  the  profits 
arising  thereon,  from  the  1st  of  May,  1804  ;  which  certifi- 
cate, with  the  assignment,  they  afterwards  delivered,  with 
the  other  six  certificates,  to  the  factor  of  the  society,  who 
gave  new  certificates  for  the  six  shares,  but  delayed  to 
give  a  new  certificate  for  the  share  No.  41,  or  to  pay  the 
profits  thereon,  until  the  16th  of  November,  1804,  when 
J.  fy  A.  K.  demanded  a  new  certificate,  and  payment  of 
the  profits,  which  were  refused,  until  a  debt  alleged  to  be 
due  from  L.  G.,on  the  share,  to  the  factor,  was  paid  ;  and 
the  directors  passed  a  resolution,  that  the  certificate,  No. 
41,  should  be  retained,  and  no  certificate  issued  in  lieu 
thereof,  until  the  sum  due  thereon  from  L.  G.  was  paid, 
with  interest ;  and  that  the  factor  should  not  pay  to  L.  G., 
or  his  assigns,  any  dividend  due,  or  to  become  due,  until 
payment  should  be  made  of  such  debt,  and  interest ;  and, 
under  this  pretence,  the  certificate  for  the  stock,  and  the 
payment  of  the  dividends  thereon,  from  the  1st  of  May, 
1804,  were  unjustly  and  fraudulently  withheld,  though  re- 
peatedly demanded.  That  L.  G.  was  a  man  of  large 
fortune,  and  the  society  held  his  note  or  notes,  dated  May 
1st,  1797,  for  900  dollars,  for  the  said  share,  the  payment 
:>f  which,  with  interest,  might  have  been  enforced,  *or  the  [  *  93 
profits  have  been  retained.  That  the  society,  after  notice 
of  the  assignment  of  the  seven  shares,  and  the  profits 
thereof,  from  the  1st  of  May,  1804,  and  after  their  resolu- 
tion aforesaid,  unjustly  and  fraudulently  neglected  to  retain 
the  profits  in  their  hands,  belonging  to  L.  G.y  sufficient  to 
satisfy  the  notes  aforesaid,  and  all  demands  on  account  of 
share  No.  41  ;  but  actually  paid  to  L.  G.,  on  the  19th  of 
November,  1804,  100  dollars;  on  the  27th  of  December, 
HOI,  500  dollars;  on  the  14th  of  January,  1805,  100 
dollars;  and  on  the  14th  of  September,  200  dollars,  on 
nccount  of  dividends  of  stock,  declared  and  due  to  L.  G. ; 
and  that  dividends  on  each  share  of  stock  were  declared 
nnd  paid,  or  credited  on  each  share  of  stock,  half  yearly, 
from  the  first  of  November,  1804,  to  the  15th  of  May, 
131 'J,  which  were  specified;  and  that/,  fy  A.  K.  were 
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1823.       entitled  to  receive  the  like  dividends  on  share  No.  4?  , 
>-x~s^-^-x  but  the  same,  though  demanded,  were  unjustly  and  fraud- 
ulently refused,  under  the  false  and  fraudulent  pretences 
BI.OODGOOD.    aforesaid. 

The  plaintiffs  claimed  the  dividends  on  share  No.  4  J , 
from  the  1st  of  May,  1804,  to  the  15th  of  May,  1813, 
amounting  to  1165  dollars,  with  interest  thereon,  and  the 
565  dollars  and  52  cents,  being  the  dividends  on  the 
seven  shares,  from  the  1st  of  May  to  the  9th  of  October, 
1804,  with  interest;  and  they  averred,  that  the  plaintiff 
O.  K.  gave  notice  to  the  society  of  the  amount  and  de- 
mand, on  the  3d  of  November,  1820.  That  none  of  the 
profits  or  dividends  on  share  No.  41,  from  the  1st  of  May, 
1804,  were  allowed,  or  credited,  or  paid  to  L.  G.,  in  his 
lifetime,  before  the  transfer  of  his  seven  shares.  That  J. 
K.  had,  on  the  1st  of  July,  1819,  a  just  claim  on  the  so- 
ciety, for  cash  advanced  for  and  in  behalf  of  the  society, 
between  the  1st  of  May,  1808,  and  the  15th  of  October, 
1814,  of  6209  dollars  and  43  cents,  and  he,  therefore, 
gave  credit,  on  the  29th  of  September,  1814,  by  L.  L. 
Van  Kleeck's  note,  for  188  dollars. 

[  *94  ]  *That  the  corporation,  on  the  2d  of  August,  1805,  filed 

a  bill  against  L.  G.  and  others,  in  which  issue  was  joined, 
and  an  order  of  reference  made,  when  L.  G.  died ;  and 
the  suit  was  revived  against  his  representatives ;  and  on 
the  24th  of  July,  1820,  a  decree  was  made,  that  the 
executor  of  L.  G.  should  pay  to  the  company  10,713 
dollars  and  54  cents,  with  interest  from  the  6th  of  April, 
1820.  That  the  company,  on  the  reference  in  the  suit, 
charged  the  notes  above  mentioned  for  900  dollars,  the 
balance  alleged  to  be  due  on  share  No.  41,  and  interest, 
which  was  allowed  by  the  master.  That  none  of  the 
dividends  on  share  No.  41,  from  1st  of  May,  1804,  were 
allowed  or  credited  to  the  executor  of  L.  G. ;  and  they 
had  not  been  paid  to  L.  G.,  or  credited  to  him  before  the 
transfer  of  the  seven  shares,  which  was  known  to  the  de- 
fendants :  and  the  sum  above  mentioned.,  amounting,  with 
interest,  to  11,161  dollars  and  15  cents,  had  been  paid  by 
.the  executor  of  L.  G.  to  the  defendants. 

The  defendants  jointly  put  in  a  plea  as  to  a  part,  and 
an  answer  to  a  part.  As  to  so  much  of  the  bill  as  sought 
a  discovery  and  satisfaction,  for  or  on  account  of  an} 
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d/vidend  or  profit  on  seven  shares  assigned,  &c.,  and  ac-  1823. 
cruing  from  the  1st  of  May  to  the  9th  of  October,  1804; 
or  of  any  dividends  or  profits  on  share  No.  41,  prior  to 
the  1st  of  July,  1815;  or  of  any  moneys  pretended  to  have 
been  advanced,  &c.,  for  account  of  the  company,  or  at  the 
request  of  /.  K.,  as  stated  in  the  bill,  to  amount  to  6,209 
dollars  and  43  cents,  they  pleaded  the  statute  of  limitations ; 
and  that  the  cause  of  action,  if  any,  arose  above  six  years 
before  the  filing  the  bill,  &c. 

The  defendants,  in  their  answer  to  the  residue  of  the 
bill,  admitted  the  act  for  incorporating  the  society,  &c. 
They  said,  that  they  believed  its  stock  consisted,  on  the 
1st  of  April,  1797,  of  forty  shares  only;  but  they  did  not 
know  who  were  the  owners,  or  that  L.  G.  was  entitled 
to  one  share.  They  were  informed,  and  believed,  that 
*by  some  arrangement  between  the  society  and  the  pro-  [  *  95 
prietors  of  another  set  of  glass-works,  the  stock  was  in- 
creased to  80  shares,  but  on  what  terms  or  conditions  they 
did  not  know ;  that  they  cannot  state  the  various  transfers 
of  stock ;  that  they  were  informed,  and  believed,  that  in 
1813  or  1814,  J.  K.  presented  to  the  society  an  account 
in  which  he  charged  them  the  value  of  the  share  No.  41, 
and  the  dividends  which  accrued  on  it ;  and  that  he  was 
allowed  in  his  account  with  the  society  for  the  same,  &c. 
&c.  That  they  are  informed,  and  believe,  that  there  were 
large  dealings  between  J.  fy  A.  K.,  and  J.  K.  and  the 
society,  but  cannot  find  any  particular  account.  That  it 
appears,  from  the  papers  found  by  them,  that  share  No.  41 
came  to  J.  K.  by  assignment,  and  that  he  assigned  it  to 
A.  Warner,  who  assigned  it  to  J.  Van  Schaick,  whose 
executors  now  claim  it.  That  J.  K.  was  a  director,  and 
continued  to  hold  even  until  March,  1820,  &c.  &c.  That 
the  defendants  were  elected  directors  in  March,  1810,  and, 
oy  the  statute,  became  trustees,  and  they  referred  to  sched- 
ules of  accounts  with  L.  G.  taken  from  the  books  of  the 
society.  That,  on  the  7th  of  November,  1820,  they  de- 
clared a  dividend  of  165  dollars  on  each  share;  and  they 
stated,  in  a  schedule,  an  account  of  their  receipts  and  pay- 
ments. That,  from  1807  to  1815,  J.  K.  was  a  director, 
and  look  an  active  part  in  the  management  of  the  con- 
cerns of  the  society.  That,  pretending  to  act  as  president, 
he  sold  real  estate  of  the  society,  &c.  &c.  That  they  do 
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1823.       not  know,  nor  admit,  that  the  directors  held  the  565  dollars 
^**~^~*+-'  and  52  cents,  stated  to  have  been  credited  to  L.  G.  in 
K*NK        trust  for  /.  Sf  A.  K. ;  but  they  alleged,  that  that  sum  wa& 
BLOODOOOP     payable  in  glass,  and  passed  to  the  credit  of  L.  G.,  &.c. 
&c.     They  annexed  an  account  with  L.  G.,  in  which 
they  charged  him  with  glass  from  1800  to  1804,  and  cred- 
ited dividends  to  the  9th  of  October,  1804. 

[  *  96  ]  *A.  Van  Vechten,  for  the  plaintiffs,  contended,  that  all 

those  parts  of  the  bill,  to  which  the  statute  of  limitations 
was  pleaded,  were  subjects  of  direct  trust,  and,  therefore, 
not  within  the  statute,  nor  any  analogous  equitable  limita- 
tion. The  act  of  incorporation  created  a  direct  trust, 
which  was  to  be  managed  by  five  directors,  for  the  benefit 
of  the  stockholders.  The  rule  is  well  settled,  that,  in  case 
of  a  direct  and  subsisting  trust,  a  trustee  cannot  screen 
himself  from  accountability  to  his  cestui  que  trust,  by  a 
plea  of  the  statute  of  limitations ;  and  the  rule  is  founded 
in  good  sense,  and  the  sound  principles  of  equity  (De- 
couche  v.  Savetier,  3  Johns.  Ch.  Rep.  216.  Chotmondely 
v.  Clinton,  2  Meriv.  360.  Lawley  v.  Lawlcy,  9  Mod.  Rep. 
32.  Beckford  v.  Wade,  17  Vesey,  96,  97.  1  Madd.  Tr. 
353,  354.  359,  360.  Lechmere  v.  Carlisle,  3  P.  Wms. 
222.)  There  are  cases  of  trusts  raised,  by  implication  of 
law,  from  matters  of  evidence,  and  for  the  sake  of  the 
remedy,  and  not  resting  upon  any  direct  agreement  between 
the  parties,  to  which  the  statute  of  limitations  has  been 
held  applicable ;  because  there  is  no  abiding  relation  of 
trustee  and  cestui  que  trust,  in  such  case,  by  mutual  agree- 
ment of  the  parties.  It  cannot  be  pretended,  that  the 
statute  of  limitations  is  not  pleadable  by  a  corporation, 
when  sued  on  a  contract ;  but  in  a  case  of  direct  trust  be- 
tween a  corporation  and  its  directors,  as  trustees,  and  a 
cestui  qiie  trust,  while  the  trust  is  subsisting,  such  a  plea  is 
not  allowable.  The  chancellor,  in  stating  the  reasons  of 
his  decree,  assumed  that  the  plaintiffs,  by  their  bill,  admit 
that  the  Messrs.  Kanes  had  a  legal  remedy  to  recover  the 
dividends  in  question ;  and,  by  neglecting  to  pursue  the 
remedy  within  six  years,  the  statute  is  a  bar  to  the  relief 
now  sought  in  equity.  But,  if  this  is  clearly  a  case  of  a 
direct  trust,  the  principle  is  settled,  that  the  statute  cannol 
apply ;  and  it  is  perfectly  immaterial,  whether  the  Messr? 
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Kanes  .iad  a  legal  remedy  or  not.     If,  however,  the  plain-        1823, 
tiffs  have,  under  a  mistake  as  *to  the  law,  admitted  there    ^*~\x— ^> 
was  a  legal  remedy,  they  ought  not  to  be  concluded  by  it.         K.\»t 
The  dividends  consisted  of  dividends  which  had  accrued    ILOODU.  ?n 
before  the  Messrs.  Kanes  became  owners    of  the  stock, 
and  must  have  accrued  to  the  use  of  the  former  owners. 
There  was  no  perfect  legal  assignment  of  the  share  No. 
41.     The  new  certificates,  issued  on  the  9th  of  October, 
gave  them  no  legal  right  to  profits  which  had  antecedently 
accrued.     It  is  enough,  we  contend,  if  the  remedy  at  law 
was  doubtful ;  for  equity  will  not,  in  such  a  case,  allow  the 
statute  to  be  a  bar. 

Again ;  the  defendants,  under  the  act  giving  relief  to 
creditors  of  corporations,  created  by  any  law  of  the  state, 
having,  upon  the  dissolution  of  this  society,  become 
trustees  of  that  corporation,  are  bound  to  pay  the  debts 
due  and  owing  by  the  corporation,  as  far  as  the  moneys 
and  property  belonging  to  the  corporation  enable  them 
to  do,  without  any  discrimination  ;  and  the  statute  is  not, 
therefore,  a  bar  to  the  debt  of  6,209  dollars  and  43  cents, 
claimed  by  the  bill. 

H.  Bkecker,  for  the  defendants,  contended,  that  this 
case  did  not  present  such  a  trust  as  could  be  exempted 
from  the  operation  of  the  statute  of  limitations.  The  rule 
is  clearly  laid  down  in  Start  v.  Mellish,  (2  Aik.  610.) 
where  Lord  Hardwicke  said,  "  I  agree  that  if  it  is  a  trust, 
it  would  not  be  within  the  statute  ;  but  there  is  no  color 
*o  call  it  so  here  ;  for  a  trust  is  such  a  confidence  be- 
tween the  parties,  that  no  action  at  law  will  lie,  but  is 
merely  a  case  for  the  consideration  of  this  Court;  and 
every  bailment  might  as  well  be  said  to  be  a  trust  as  this." 
This  rule  is  plain  and  easy  in  its  application,  and  salu 
tary  in  its  operation.  If  any  other  cases  of  trust,  but 
those  in  which  there  is  no  remedy  at  law,  are  exempt  from 
the  operation  of  the  statute,  the  wise  policy  of  that  statute 
must  be,  in  a  great  degree,  defeated.  The  numerous 
*lr:uisactions  of  men  which  come  under  the  notion  of  a  (  *  98  J 
trust,  in  the  large  sense  of  the  word,  and  the  great  variety 
of  case^  which,  as  matter  of  trust,  are  subject  to  the  very 
extensive  jurisdiction  of  this  Court,  would,  if  every  matter 
that  can  be  called  a  trust  he  exempt  from  the  statute,  be 
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1823.  kept  out  of  the  Courts  of  law  ;  and  it  would  be  ncces&arj 
v^^sx-^^  to  change  the  forum,  and  substitute  a  bill  in  equity,  for 

KAME  an  action  of  account,  assumpsit,,  trover,  or  detinue,  and  thus 
lSi.oouiso<  D  render  the  statute  a  dead  letter.  All  the  varieties  of 
bailments,  loans,  pawns,  deposits,  &c.,  would,  as  cases  ol 
direct  and  subsisting  trusts,  be  placed  beyond  the  reach 
of  the  statute.  The  true  distinction  is,  that  a  trust,  riol 
subject  to  the  statute  of  limitations,  is  "  that  creature  of 
a  Court  of  equity,  of  which  the  common  law  takes  no 
notice,  and  over  which  Courts  of  equity  have  an  original, 
peculiar,  and  exclusive  jurisdiction."  (1  Madd.  Tr.  359.) 
This  is  the  rule  fairly  to  be  deduced  from  the  decisions 
of  the  English  Court  of  Chancery.  (1  Bro.  554.  App. 
15  Vin.  125.  Limitation,  T.  2  Vent.  345.  2  Madd.  Tr. 
244.  247.  3  P.  Wms.  310.)  There  may  be  some  cases 
found,  which  look  the  other  way  ;  but  it  must  be  because 
the  true  distinction  has  not  always  been  regarded.  And 
there  can  be  very  little  doubt  that  such  cases  would  now 
be  decided,  in  England,  according  to  the  rule  laid  down 
by  Lord  Hardioicke,  in  Sturt  v.  Mellish,  and  according 
to  the  distinction  taken  in  Harrison  v.  Lucas,  (1  Ch. 
Rep.  67.)  and  by  Lord  Macclesfield,  in  Lockey  v.  Lockey. 
(Prec.  in  Ch.  518.)  The  modern  cases  are  in  precise  con- 
formity with  this  distinction.  It  is  necessary  only  to 
refer  to  the  observation  of  the  master  of  the  rolls,  in 
Beckford  v.  Wade,  (17  Ves.  87.)  and  of  Lord  Redesdak, 
\nHovende7i\.  Lord  Annesly.  (2  Sch.  8f  Lef.  630.)  The 
cases  cited  by  the  counsel  for  the  plaintiffs  will  not,  on 
a  careful  examination,  be  found  in  hostility  to  this  doc- 
trine. The  general  observations  of  the  Court,  in  Decouche 
v.  Savetier,  must  be  understood  of  those  direct  and  sub- 
[  *  99  ]  sisting  ^trusts,  which  are  exclusively  cognizable  by  a  Court 
of  equity,  and  of  cases  in  which  there  is  no  remedy  at 
law.  That  was  the  case  of  a  legacy.  An  executor  was 
made  a  trustee,  by  the  will,  to  get  in  the  estate,  pay  the 
debts,  and  distribute  the  surplus.  From  the  nature  of  the 
case,  there  is  no  fixed  time  at  which  the  statute  is  to  begin 
to  run.  The  estate  must  be  settled,  and  it  must  be  ascer- 
tained that  there  is  something  for  the  legatee,  before  the 
executor  is  liable  to  pay  the  legacy.  Suppose  the  executor 
was  ready,  and  offered  to  pay  a  legatee,  who  refused  to 
receive  it,  would  not  the  statute  begin  to  run  from  the 
90 
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Ume  of  such  neglect  or  refusal  of  the  legatee,  and  the  1823. 
,iomand  be  barred  after  the  lapse  of  six  years  ?  In  Eng-  v^^-v^*^. 
land,  an  executor  cannot  plead  the  statute  against  a  lega-  KANE 
tee,  though  he  may  against  a  creditor.  (10  Ve,s.  93.)  BLOOOOOOD. 
Now,  is  not  the  executor  as  much  a  trustee  of  a  creditor 
as  of  a  legatee?  And  is  not  the  trust,  if  he  has  assets,  as 
much  a  direct  and  subsisting  trust,  as  in  the  present  case? 
But  the  creditor  may  sue  at  law ;  the  legatee  cannot. 
The  time  of  the  executor's  liability  to  the  creditor  is  fixed ; 
it  is  not  so  in  regard  to  the  legatee.  There  is  nothing  in 
the  case  of  Harwood  v.  Oglander,  (6  Ves.  199.  8  Ves.  186.) 
that  militates  against  the  doctrine  adopted  by  the  Court, 
in  giving  the  decree  in  the  present  case.  There  is,  how- 
ever, an  observation  of  the  master  of  the  rolls,  that  de- 
serves notice.  "  I  should  be  very  sorry,"  says  he,  "  to 
have  it  understood  to  be  the  rule  of  this  Court,  that  there 
is  no  limitation  whatever  to  trust  estates  ;  and  that,  let 
the  legal  estate  once  get  into  a  trustee,  the  cestui  que  trust 
may  permit  others  to  enjoy  the  property,  and  come  to 
this  Court,  at  any  distance  of  time,  for  an  account.  I  do 
not  know  that  this  Court  will  ever  act  on  so  broad  a 
principle."  In  Lawley  v.  Lawlcy,  (9  Mod.  33.)  the  legal 
estate  was  in  the  trustees;  and  it  was,  probably,  decided 
on  the  ground,  that  it  was  a  strict  technical  trust,  exclu- 
sively cognizable  in  equity ;  or  the  true  distinction  may 
have  *been  overlooked.  In  Beckford\.  Wade,  (17  Ves.  [*  100  | 
96.)  the  master  of  the  rolls,  when  he  says,  that  "  no  time 
bars  a  direct  trust,"  &c.,  evidently  means  to  speak  of  trusts 
of  which  a  Court  of  equity  has  the  exclusive  cognizance. 
The  case  of  Lockey  v.  Lockey  supports  the  doctrine  for 
which  we  contend.  Several  cases  are  put  in  Willes's  Re- 
port*, (404,  405.)  in  which  there  is  a  remedy  both  at  law 
and  in  equity.  These  are  cases  of  direct  and  subsisting 
trusts :  but  there  being  a  plain  remedy  at  law,  they  would 
be  subject  to  the  statute  of  limitations. 

But  the  distinction  stated  has  been  distinctly  declared 
by  the  Court  of  Errors,  in  the  case  of  Murray  v.  Conti-.r, 
(20  Johns.  Rep.  576.)  that,  to  claim  exemption  from 
the  statute,  it  must  be  a  technical  trust,  of  which  a  Court 
of  equity  has  peculiar  and  exclusive  jurisdiction.  The 
only  inquiry,  then,  is,  whether  this  is  such  a  trust.  The 
obligation  of  a  bank,  or  an  incorporated  manufacturing 
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1823.       company,  to  pay  dividends  to  the  stockholders,  does  not 

N^-'-NX-^'  exist  alone  in  a  Court  of  equity,  or  arise   from  a  strict 

KANE        technical    trust.     The   stockholder  is   a   creditor  for  tho 

y^ 

HLOODGOOD.  amount  of  the  dividends  on  his  shares,  and  the  directors 
.  of  the  company  are  his  debtors.  The  remedy  at  law  is 
plain  and  perfect.  So,  in  case  of  a  deposit  in  a  bank, 
there  is  a  direct  and  subsisting  trust;  but  the  depositor  is 
the  creditor,  and  may  maintain  an  action  at  law  for  his 
money.  In  these,  and  similar  cases,  it  cannot  be  main- 
tained that  the  operation  of  the  statute  is  excluded  on  the 
ground  of  the  trust. 

The  allegations  or  facts,  stated  in  the  plaintiff's  bill,  fully 
show,  that  J.  fy  A.  Kane  were  entitled  to  the  dividends ; 
and  that  the  society,  without  any  right  or  authority,  refused 
the  payment  of  them.  They  might  have  sued  for  them  in 
their  own  names ;  but  whether  they  were  obliged  to  sue. 
as  assignees,  in  the  name  of  L.  G.,  or  not,  can  make  no 
difference  as  to  the  question  concerning  the  plea  of  the 
statute  of  limitations. 

[  *  101  ]  *Again ;  to  exempt  a  trust  from  the  operation  of  the 

statute  of  limitations,  it  must  not  only  be  a  trust  which  is 
the  mere  creature  of  a  Court  of  equity,  but  it  must  be  ex- 
press, or  created  by  deed  or  will.  It  is  supposed  that  the 
trust  in  the  present  case  is  express,  because  the  society  is 
incorporated  by  statute  ;  but  the  incorporation  is  merely 
for  convenience,  not  for  the  purpose  of  creating  trusts ; 
nor  does  it  make  this  a  case  of  an  express  trust  in  the  sense 
in  which  that  term  is  used  in  the  books.  It  is  not  declared 
by  any  formal  instrument,  bringing  the  parties  to  it  im- 
mediately within  the  jurisdiction  of  a  Court  of  equity,  but 
arises,  by  implication  or  construction  of  law,  from  the  acts 
and  situation  of  the  parties.  The  stockholders  choose 
their  directors  and  agents ;  but  that  is  not  analogous  to 
the  case  where  a  trustee  is  appointed  by  deed  or  will.  It 
is  no  more  the  case  of  an  express  trust,  than  any  other  caso 
of  principal  and  agent. 

Again  ;  the  allegation  in  the  answer,  that  the  defendants 
believe  that  the  demand  of  the  plaintiffs  had  been  paid  or 
settled,  does  not  overrule,  nor  is  it  inconsistent  with,  the 
plea  of  the  statute  of  limitations,  which  always  supposes  a 
payment  of  the  plaintiff's  demand,  and  a  loss  of  the  evi- 
dence of  such  payment.  Besides,  this  allegation  does  noi 
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extend  to  the  dividends  on  share  No.  41,  nor  is  the  time        1823 
of  its  transfer  precisely  stated.  ^*-*^~*^ 

KANK 

Henry,  in  reply,  said,  that  the  general  rule  was  recog-  BLOO»O«<U». 
nized  by  the  Court,  in  the  case  of  Decouche  v.  Saveticr.  (3 
Johns.  Ch.  Rep.  216.)  "All  the  cases  admit,  that  no 
time  can  bar  a  direct  trust,  as  between  trustee  and  cestui 
que  trust.^  "  The  settled  rule  is,  (referring  to  the  case  of 
Cholmondely  v.  Clinton,  2  Meriv.  360.)  that  so  long  as  a 
trust  subsists,  the  right  of  a  cestui  que  trust  cannot  be 
barred  by  the  length  of  time  during  which  he  has  been  out 
of  possession,  and  he  can  only  be  barred  by  barring  and 
excluding  the  estate  of  the  trustee." — "  This  general  rule 
applies  to  this  *case,  for  the  administrator  is  a  trustee  for  (*!();*  j 
the  party  entitled  by  law.  The  very  office  is  a  trust,  and 
he  can  take  in  no  other  capacity."  Are  not  the  Hamilton 
Manufacturing  Society,  and  their  directors,  trustees  for  the 
stockholders  ?  Can  they  have  any  interest  in  any  other 
character?  It  is  not  pretended  that  they  have  parted 
with  their  interest  to  any  other  person.  Again ;  the 
chancellor  says,  "  There  is  a  class  of  cases  which  admit  a 
reasonable  time  to  be  a  bar ;  but  there  are  cases  in  which 
a  party  is  turned  into  a  trustee,  by  matter  of  evidence 
merely,  and  who  took  possession  originally  in  his  own 
right,  and  was  prima  facie  the  owner."  Now,  has  this 
corporation  been  turned  into  trustees  by  evidence  ?  Did 
they  ever  take,  or  do  they  hold,  the  corporate  property 
in  their  own  right?  or  are  they  prima  facie  owners? 
Have  they  not  always  been  trustees  by  and  under  the  act 
which  gave  them  existence  ?  They  could  not  devest 
themselves  of  that  character,  except  by  alienation  to  a 
third  person,  who,  coming  in  as  a  purchaser,  might  or 
might  not  be  made  a  trustee  by  evidence. 

Again ;  the  chancellor,  in  the  same  case,  observes,  "  I 
am  not  prepared  to  say,  that  the  statute  of  limitations  might 
not  be  set  up  by  the  persons  to  whom  the  administratrix 
bequeaths  the  trust  property,  provided  sufficient  time  had 
elapsed  after  her  executors  or  legatees  had  succeeded  to 
the  possession.  There  may,  perhaps,  be  a  sufficient  anal- 
ogy between  such  a  case,  and  that  of  the  purchasers  under 
the  executors  in  the  cases  to  which  I  have  referred.  I 
mean  only  to  declare,  that  no  time  is  to  be  computer 
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1823.  against  the  plaintiffs,  while  the  administratrix  had  posses* 
sion  of  the  property ;  and  the  subsequent  time  falls  shot*. 
of  any  legal  bar."  Have  not  the  directors  of  this  society, 
the  immediate  trustees,  alone  had  possession  of  these  divi- 
dends ?  (9  Mod.  Rep.  92.) 

This  doctrine '  is  fully  illustrated  and  confirmed  by  Sir 
Wm.  Grant,  in  Cholmonddy  v.  Clinton.  (2  Meriv.  260, 
261.)  Nothing  can  be  more  applicable  than  his  reasoning 
f  *  103  ]  *to  the  present  case.  The  trust  not  only  subsists,  but  the 
directors  are  to  wind  up  the  affairs  of  the  corporation  for 
the  benefit  of  the  stockholders.  There  is  no  pretence  of  a 
want  of  funds.  The  dividends  have  been  withheld  by  per- 
sons claiming  the  possession  of  them  as  trustees  only.  In 
Hertford  v.  Wade,  (17  Vesey,  87.  96,  97.)  the  defendant 
was  a  fraudulent  purchaser  from  an  executrix,  a  trustee, 
and  therefore  could  only  be  made  a  trustee  by  evidence. 
The  trust  was  not  direct.  Mr.  Maddock,  in  his  treatise. 
(p.  359, 360.)  merely  defines  a  trust,  and  the  latter  part  of 
his  definition  is  taken  from  %Atk.  612.  (Sturt  v.  Mellish.) 
But  it  by  no  means  follows,  that  if,  upon  direct  trusts,  there 
is  also  a  remedy  at  law,  that  they  would  fall  within  the 
statute  of  limitations.  On  the  contrary,  Lord  Hardwicke 
states,  that  if  a  trust,  the  case  he  had  under  consideration 
would  not  be  within  the  statute.  Suppose  the  case  of  a 
conveyance  of  an  estate  to  sell  and  account  for,  and  pay 
over  the  proceeds  to  the  grantor,  his  heirs,  &c. ;  and  an 
express  agreement,  signed  by  the  trustee,  referring  to  the 
conveyance,  to  act  faithfully  and  to  account ;  and  the  es- 
tate is  sold,  and  the  money  retained  for  more  than  six 
years.  There  would  be  an  unquestionable  remedy  at  law. 
But  would  not  this  be  a  trust,  because  there  is  an  agree- 
ment to  account?  and  would  a  Court  of  equity, 
notwithstanding  the  lapse  of  time,  fail  to  make  the  trustee 
account?  Mr.  Maddock,  (p.  353,  354.)  states  the  dis 
tinction  between  express  and  implied  trusts ;  but  why 
may  not  an  express  trust  be  created  by  the  provision  of 
statute,  as  well  as  by  deed  or  will  ?  No  authority  is  cited 
by  him  for  this  distinction;  and  when  he  says  express 
trusts  are  created  by  deed  or  will,  he  could  not  mean  to 
say,  that  they  could  be  created  in  no  other  way.  He  ob- 
serves, "  That  every  cestui  que  trust,  whether  a  volunteer 
or  not,  with  or  without  consideration,  is  entitled  to  the  aid 
94 
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of  a  Court  of  equity,  to  avail  himself  of  the  benefit  of  the  1323. 
trust ;  and  as  between  the  ccstui  que  trust  and  his  trustee, 
(unless  the  trustee  is  such  by  implication  only,)  *the 
statute  of  limitations  does  not  apply."  (1  Bro.  C.  C. 
551.  17  Vesey,  37.)  Whence,  then,  is  the  notion  derived, 
that  if  there  is  a  remedy  at  law  upon  a  direct,  or,  which 
is  the  same  thing,  upon  an  express  trust,  the  statute  of 
limitations  may  be  pleaded  in  equity,  between  the  trustee 
and  ccstui  que  trust?  The  cases  referred  to  in  15  Fi'/i, 
125,  are  directly  against  such  a  notion. 

Suppose  A.,  by  writing,  acknowledges  that  he  has  re- 
ceived from  B.  Raphael's  picture  of  Paul  preaching  at 
Athens,  as  the  property  of  C.,  to  be  delivered  to  him  in 
six  weeks  ;  and  upon  demand  made,  seven  years  afterwards, 
B.  should  refuse  to  deliver  the  picture.  An  action  of 
trover  or  detinue  might  have  been  brought  at  law,  and 
would  have  been  barred  by  the  lapse  of  time.  But,  if  a 
bill  in  equity  were  filed  for  the  delivery  of  the  picture, 
would  the  depositary,  a  mere  trustee,  not  acquiring  the 
possession  as  a  wrong  doer,  nor  as  a  purchaser,  be  per- 
mitted to  say,  that,  by  the  lapse  of  time,  the  picture  had 
become  his  ? 

Bills  by  legatees,  or  next  of  kin,  for  legacies,  or  dis 
tributive  shares,  are  not,  in  equity,  within  the  statute ;  yet 
there  is  a  remedy  at  law,  given  by  statute.  (1  N.  R.  L. 
314,  315.  s.  19,  20.)  In  Webster  v.  Webster,  (10  Ves.  93.) 
there  was  a  suit  against  an  executor  for  a  debt.  Though 
Sir  Wm.  Grant  (17  Ves.  96.)  says,  "  As  our  statute  bars 
only  legal  remedies,  of  course  it  has  no  direct  operation 
jpon  trusts,  for  which  there  is  no  remedy  but  in  Courts 
<tf  equity,"  he  does  not  mean  to  be  understood,  that  where 
there  is  a  remedy  at  law,  there  can  be  no  trusts ;  or  that 
the  statute  will  be  a  bar  inequity;  for  he  distinctly  as- 
serts, in  another  place,  "that  no  time  bars  a  direct  trust, 
as  between  trustee  and  ccstui  que  trust."  He  means  only, 
that  the  statute  does  not  apply  to  trusts  which,  in  their 
origin,  were  mere  creatures  of  equity.  That  the  language 
u>r-;l  by  Lord  Rcdesdale  (2  Sch.  &f  Lcf.  630.)  applies 
only  to  constructive  trusts,  or  trusts  by  implication,  is  evi- 
dent *from  the  instance  cited  by  him,  from  the  case  of  [  *  (6 
hockey  v.  Lockcy,  (}*rcc.  in  Ch.  518.)  of  an  impl'ed  trust 
in  the  receiver  of  the  profits  of  an  infant's  estate ;  nnd 
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1 823.  where  a  direct  trust,  constituted  by  the  act  of  the  parties 
is  distinguished  frorn  it.  The  case  of  Medlicott  v.  O' Doncll 
(1  Ball  fy  Bcatty,  166.)  coincides  with  this  distinction; 
and  so  do  the  cases  cited  from  4  Bro.  125.  138.  3  P.  Wms. 
222.  In  the  case  of  Wych  v.  The  East  India  Company, 
(3  P.  Wms.  309.)  there  was  a  contract  on  the  part  of  the 
company ;  they  were  in  no  sense  trustees,  but  merely 
debtors.  It  might  as  well  be  contended,  that,  in  every 
case  of  administration  or  executorship,  where  the  legatees 
or  next  of  kin  were  infants,  that  upon  the  neglect  of  the 
administrator  or  executor  to  sue  for  debts  from  third 
persons,  the  statute  did  not  apply. 

Again,  in  regard  to  the  dividends  on  share  No.  41  ;  an 
offer  to  account  will  take  a  case  out  of  the  statute  of  lim- 
itations: (Earl  of  Pomfret  v.  Lord  Windsor,  2  Vc,s.  485.) 
A  fortiori,  must  the  resolution  by  the  company,  in  this 
case,  of  the  16th  Nov.  1804,  have  that  effect.  The  in- 
junction to  retain  the  certificate  and  dividends,  and  not 
to  issue  a  new  one,  until  the  sum  due  on  the  share,  with 
interest,  should  be  paid,  necessarily  implied,  that  when 
such  payment  should  be  made,  the  right  to  the  share  and 
dividends  would  become  perfect.  J.  fy  A.  K.  confided  in 
that  implication.  The  price  of  the  share,  with  interest, 
was  recovered  by  the  society  of  the  representative  of 
L.  G.,  under  the  decree  of  the  24th  of  July,  1820,  and, 
thereupon,  the  implied  engagement  of  the  company  be- 
came absolute  and  binding.  If  this  conclusion  is  not 
sound,  the  defendants  might  as  well  insist  upon  length  of 
time,  in  bar  of  the  right  to  the  share  itself.  Again ;  the 
pleas,  as  to  the  dividends  on  this  share,  prior  to  the  1st  of 
July,  1815,  and  as  to  the  dividends  on  the  six  shares  trans- 
ferred by  L.  G.,  ought  not  to  have  been  allowed,  as  the 
answer  alleges  facts  inconsistent  with  the  plea.  The  effect 

106  ]  of  the  *statute  on  the  account  of  J.  K.  against  the  com- 
pany, is  not  adverted  to,  because,  under  the  leave  given  to 
amend,  the  plaintiffs,  whatever  may  be  the  decree  on  the 
rehearing,  without  waiving  the  points  urged  on  the  hearing, 
will  state  facts  relative  to  that  account,  sufficient  to  take  it 
out  of  the  statute. 

THE  CHANCELLOR.  The  defendants  have  pleaded  the 
statute  of  limitations  to  so  much  of  the  bill  as  seeks  satis 
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faction  for  the  dividends  or  profits  on  seven  shares  of  the        1823. 

slock  of  the  society,  assigned  by  Leonard  Gansevoait  to 

,/.  iy-  A.  Lane,  and  which  accrued  between  the  1st  of  May 

and  9th  of  October,  1804;  and  to  so  much  of  the  bil1  as    BLOODGOOD. 

seeks  satisfaction  for  the  dividends  or  profits  on  a  share  of 

the  said  stock,  described  in  the  bill  as  share  No.  41,  prioi 

to  the  1st  July,  1815,  and  also  to  so  much  of  the  bill  as 

calls  for  an   account  and  payment  of  moneys  alleged  to 

have  been  advanced  or  paid,  laid  out  or  expended,  for  the 

use  of  the  society,  or  at  their  request,  by  /.  K.,  between 

the  1st  of  May,  1808,  and  the  15th  of  October,  1814. 

The  cause  was  set  down  for  hearing,  and  argued  upon 
the  bill  and  plea;  and  on  the  16th  of  October,  a  decretal 
order  was  entered,  declaring  and  adjudging  the  plea  to  be 
good  and  sufficient  to  so  much  of  the  bill  as  it  covered. 
A  rehearing  was  applied  for,  in  respect  to  the  claim  for  the 
dividends,  and  granted.  A  revision  of  the  decree  allowing 
the  plea,. as  to  the  account  of  J.  K.  against  the  society  for 
the  expenditure  of  moneys  for  their  use,  was  not  asked  for 
in  the  petition  for  a  rehearing.  I  had  allowed  the  plea  as 
to  that  charge,  because  more  than  six  years  had  elapsed 
between  the  date  of  the  last  item  in  the  account,  and  the 
filing  of  the  bill,  and  because  no  admission  of  the  account, 
or  of  any  part  of  it,  appeared  to  have  been  made  within 
the  six  years,  by  or  under  the  authority  of  the  society. 

The  cause  has  been  well  and  ably  argued  upon  the  re- 
hearing, and  I  have  attentively  examined  all  the  authorities 
*to  which  I  have  been  referred,  or  to  which  I  have  been  (  *  10V 
directed  by  my  own  researches.  I  have  likewise  bestowed 
the  best  consideration  in  my  power,  on  the  reasoning  of  the 
counsel,  and  the  doctrine  of  the  cases,  with  a  view  to  arrive 
at  a  just  and  satisfactory  conclusion. 

1 .  The  first  point  is,  as  to  the  dividends  or  profits  on 
the  seven  shares,  between  May  and  October,  1804. 

The  bill  charges  that  L.  G.,  on  the  10th  of  September , 
1804,  owned  seven  shares  of  stock  of  the  Hamilton  Man- 
ufacturing Society,  and  that  he  then,  for  a  valuable  consid- 
eration, assigned  them  to/.  Of  A.  Kane,  with  all  the  profits 
arising  thereon,  from  the  1st  of  May  preceding,  by  an 
endorsement  on  the  certificates  for  those  shares,  and  which 
certificates  were  under  the  corporate  seal  of  the  society. 
The  certificates  were  delivered  by  /.  8f  A.  Kane  to  the 
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1823  society,  or  to  their  factor  for  them,  and  by  them  retained 
>— ^-NX-*^-"  and  on  the  9th  of  October,  1804,  new  certificates  for  six  ol 
the  shares  were  given  in  lieu  of  the  former  ones,  "  thus 
HLOODGOOU  recognizing,"  as  the  bill  charges,  "  the  right  of/,  ty-  A.  Kant 
to  the  shares,  and  to  the  profits  thereon,  from  the  1st  of 
May  preceding."  The  bill  further  charges,  that  the  society, 
notwithstanding  they  became  trustees  to  J.  fy  A.  Kane  for 
the  profits  aforesaid,  refused  to  pay  the  profits  arising  on 
the  seven  shares  between  May  and  October,  though  they 
were  frequently  demanded  of  the  society  and  of  their  factor, 
and  that  the  refusal  was  under  "  the  false  and  fraudulent 
pretence  "  that  the  profits  had  been  carried  to  the  account 
of  L.  G.  with  the  society  and  their  factor,  and  that  on 
such  account  he  was  indebted  to  the  society,  on  the  9th  of 
October,  1804,  beyond  these  profits. 

It  is  further  stated  in  the  bill,  that  the  account  of  L.  G 
with  the  factor  (and  which  factor  received  the  rents  and 
profits  due  to  the  society,  and  kept  the  accounts  of  the 
society,  and  with  the  stockholders,  and  paid  them  their 
profits  under  the  direction  of  the  society)  stood  on  his 
books  of  the  date  of  the  9th  of  October,  1804,  with  a 
f  *  108  ]  credit  of  ^dividends  to  1st  of  May,  1804,  and  a  balance 
due  to  the  society  of  867  dollars  and  79  cents  for  glass, 
and  that  the  dividends,  so  credited,  had  arisen  on  the  seven 
shares,  and  been  duly  declared  and  authorized  to  be  paid. 
The  further  credit  which  had  accrued  to  L.  G.  for  profits 
on  the  seven  shares,  from  the  1st  of  May  to  the  9th  of 
October,  1804,  amounted  to  565  dollars  and  52  cents,  and 
had  been  actually  credited  to  L.  G.  on  the  books  of  the  factor 
to  that  amount,  and  had  been  duly  declared  and  authorized 
to  be  paid  on  those  shares.  But  it  is  averred,  that  there 
never  had  been  any  actual  payment  of  these  dividends,  so 
accruing  between  May  and  October,  to  L.  G.,  and  that  the 
society,  notwithstanding  "  the  false  and  fraudulent  pretence 
aforesaid,"  received  and  held  the  same  in  trust  for  J.  &f  A. 
Kane,  and  are  now  liable  to  account  for  the  same  with  all 
the  interest  which  had  accrued  thereon.  The  payment 
has  been  withheld  under  the  false  and  fiaudulent  pretend 
that  these  profits  had  been  accounted  for  with  L.  G.  The 
bill  then  states,  that  the  claim  to  the  dividends  on  the  seven 
shares,  from  the  1st  of  May  to  the  9th  of  October,  1804, 
was  duly  assigned  for  a  valuable  consideration,  or  the  5th 
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of  July,  181;)  by  J.  K.,  survivor  of  /.  fy  A.  Kant,  to  the        1323. 
plaintiff  O.  Kane,  who  now  claims  the  same.  -^^^s-^s 

These  are  all  the  material  facts  in  the  bill,  respecting  that 
particular  claim  ;  and  I  cannot  consider  that  cla.m  as  being,    BLOODGOOU 
on  the  9th  of  October,  1804,  or  at  any  time  since,  a  mere 
technical  trust,  the  creature  of  a  Court  of  equity,  and  cog-      An    ass'g» 

'  i  r  menl   of  s'iarc'( 

nizable  only  in  equity.     The  profits  on  those  share?,  from  or  stock  in  an 
the  1  st  of  May,  passed  with  the  assignment  of  the  shares  "^mp^^pass- 
on  the  10th  of  September.     They  were  growing  profits,  not  Cr0wi*lso  T^ 
then  ascertained  and  liquidated  or  appropriated,  and  they  on  such  shares  5 
passed  with  the  shares  themselves  as  incident  thereto,  not  iaw  to  recover 
only  by  the  express  words,  but  by  the  legal  operation  of  t"rc^ro^?e  ^~ 
the  assignments  ;  and  the  society,  by  issuing  new  certificates  certained    and 
to  J.  fy  A.  Kane,  on  the  9tb  of  October  following,  founded  the  suit  'of  the 
upon  the  assignments,  did,  in  the  language   of  the  bill,  assisnee- 
*recognize  their  right  under  the  assignments,  and  which       [  *  109  ] 
right  was  just  as  valid  to  the  intermediate  profits,  as  to  the 
shares  to  which  they  were  attached.     The  society,  as  to 
those  profits,  were  liable  to  account  to  J.  fy  A.  Kane,  as 
being  owners  of  the  stock  before  those  profits  had  been 
ascertained  and  declared.     An  action  of  account  would 
have  lain  against  the  society,  in  the  character  of  receivers 
of  so  much  money  for  the  use  of  J.  Sf  A.  Kane.     I  ap- 
prehend, also,  that  an  action  on  the  case,  for  so  much 
money  had  and  received  to  the  use  of  the  assignees,  would 
have  lain  against  the  society.     The  pretence  that  those  in- 
termediate profits  had  been  accounted  for  with  L.  G.,  the 
bill  avers  to  have  been  a  false  pretence,  and  that  there  never 
had  been  any  payment  of  those  profits  to  L.  G.,  and  thai 
the  society  held  the  same  in  trust  for  J.  Of  A.  Kane.     The 
society  had  been  put  in  default  by  a  demand  and  refusal, 
which  is  averred.     We  must  assume  these  allegations  of 
fact  in  the  bill  to  be  just  and  true ;  and  a  plain  case  of  a 
demand,  actionable  at  common  law,  is  stated  in  the  bill. 
The  facts  charged  prove  the  validity  and  legality  of  the 
demand.     There  is  not  even  color  given  by  the  bill  to  the 
inference  of  any  real  defence  on  the  part  of  the  society,  if 
an  action  at  law  had  been  brought  by  J.  fy  A.  Kane  after 
the  9th  of  October,  1804.     If  the  factor  had  credited  these 
profits  to  L.  G.,  he  did  it  without  authority  from  the  so- 
ciety, for  none  is  pretended,  and  L.  G.  had  no  right  to 
i>k,  demand,  or  receive  these  profits  on  the  face  of  his 
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1823.       assignment.     The  right  of  J.  fy  A.  Kane  to  these  profits 
^^v^»fcX  was  not  contingent  or  executory,  but  absolute ;  and  from 

KANE        tne  facfs  charged  in  the  bill,  the  conclusion  was  very  prop- 
BLOODCOOD.   erly  drawn,  that  the  pretences  upon  which  the  society 
refused  to  accede  to  the  demand  of  payment,  were  false 
and  fraudulent. 

But  it  is  quite  unnecessary  to  examine  into  the  merits 
of  the  defence  which  the  society  might  have  set  up  in  op- 
position to  the  claim  of  J.  fy  A.  Kane,  in  case  an  action  at 
f  *  110]  *la\v,  or  in  equity,  had  been  brought  in  due  season.  It  is 
sufficient,  for  the  purpose  of  the  present  inquiry,  that  the 
assignees  of  the  stock  had  a  remedy  at  law  for  the  profits 
or  dividends ;  and  we  have  no  reason  to  suppose  that  their 
legal  remedy  would  not  have  been  as  full  and  effectual,  in 
reference  to  that  specific  demand,  as  a  bill  in  equity ;  or 
that  the  society  had  the  means  of  making  a  better  defence 
at  law  than  in  equity.  What,  then,  I  may  be  permitted 
to  ask,  is  to  take  this  part  of  the  demand  out  of  the  statute 
of  limitations  ?  The  counsel  for  the  plaintiffs  contend,  that 
ihis  is  the  case  of  a  direct  or  express  trust  between  trustee 
and  cestui  que  trust,  and  so  not  within  the  statute;  and 
they  have  likewise  contended,  (though  I  do  not  perceive 
that  this  point  has  been  pressed  upon  the  rehearing,)  that 
the  defendants,  upon  the  dissolution  of  the  corporation, 
became  trustees,  by  virtue  of  the  act  of  the  9th  of  April, 
1811,  (1  N.  .R.  L.  sess.  34.  ch.  235.)  and  were  bound,  by 
the  directions  of  the  statute,  to  pay  all  the  corporate  debts, 
of  which  this  was  one. 

The  objection,  that  the  society  held  the  money  in  ques- 
tion in  the  character  of  trustees,  and  that  this  was  a  trust 
which,  upon  equity  principles,  was  not  within  the  statute, 
has  been  the  main  object  of  discussion  in  the  cause ;  and 
there  is  ground  for  a  good  deal  of  embarrassment  in  the 
examination  of  the  question,  arising  from  the  loose  manner 
in  which  the  rule  is  often  mentioned  in  the  books,  and  the 
want  of  consistency,  as  well  as  precision,  in  the  series  of 
cases  applicable  to  the  point. 

I  cannot  assent  to  the  proposition,  that  all  cases  of  direct 
and  express  trust,  and  arising  between  trustee  and  cestui 
qus  trust,  are  to  be  withdrawn  from  the  operation  of  the 
statute  of  limitations,  notwithstanding  a  clear  and  certain 
remedy  exists  at  law.  The  word  trust  is  often  used  in 
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I  very  broad  and  comprehensive  sense.     Every  deposit  is        1823. 
u  direct  trust.     Every  person  who  receives  money  to  be    —• ^~NX-*W 
paid  to  another,  or  to  be  applied  to  a  particular  purpose  *'NE 

*to  which  he  does  not  apply  it,  is  a  trustee,  and  may  be    BLOODGOOU. 
sued  either  at  law  for   money  had   and   received,  or  in       I 
equity,  as  a  trustee,  for  a  breach  of  trust.     (  WiV/es,  Ch.  J., 
in  »Sco#  v.  Swnraau,  JFtV/es's  Rep.  404, 405.)     The  recipro- 
cal rights  and  duties  founded  upon  the  various  species  of 
bailment,  and  growing  out  of  those  relations,  as  between 
"  hirer  and  letter  to  hire,  borrower  and  lender,  depositary 
and  person  depositing,  a  commissioner  and  an  employer, 
a  receiver  and  a  giver  in  pledge,"  are  all  cases  of  express 
and  direct  trust ;  and  these  contracts,  as  &V  William  ./ones 
observes,  (Jones  on  Bailment,  p.  2.)  are  "  among  the  prin- 
cipal springs  and  wheels  of  civil  society."     Are  all  such 
cases  to  be  taken  out  of  the  statute  of  limitations  under 
the  notion  of  a  trust,  when  one  of  the  parties  selects  his 
remedy  in  this  Court?     A  review  of  the  decisions  will  en-     The frwto in- 
able  us,  as  I  apprehend,  to  deduce  from  them  a  safer  and  Court  of  equity 
sounder  doctrine ;  and  to  establish,  upon  the  solid  founda-  reached  or  W- 
tions  of  authority  and    policy,  this  rule,  that  the  trusts  fected   ty  lh< 

,       >.  f  •  statute  of  him- 

intended  by  the  Courts  of  equity,  not  to  be  reached  or  tations,  are 
affected  by  the  statute  of  limitations,  are  those  technical  anT* colling 
and  continuing  trusts  which  are  not  at  all  cognizable  at  law,  trusts,  which  are 

......  ,.  .....        not  at  all  co^ 

but  fall  within  the  proper,  peculiar,  and  exclusive  jurisdic-  nizabie  at  law 
tion  of  this  Court. 

The  earliest  case  I  have  met  with  on  the  subject,  is  that 
of  Harrison  v.  Lucas,  (1  Ch.  Rep.  67.  15  Car.  I.)  in 
which  a  plea  of  the  statute  of  limitations  was  overruled, 
and  the  Court  was  of  opinion  the  plaintiff  had  no  remedy 
at  law.  The  case  is  so  briefly  stated,  that  we  cannot  at- 
tach much  weight  to  it.  We  do  not  know  even  the  cause 
of  action ;  and  it  is  only  to  be  noted  for  suggesting  the 
very  distinction  taken  and  acted  upon  afterwards.  But 
in  the  time  of  Charles  II.  there  were  some  decisions  which 
applied  the  doctrine,  that  trusts  were  not  within  the  stat- 
ute, to  cases  that  would  not  now  be  deemed  to  warrant 
the  application. 

Thus,  in  Heath  v.  Henley,  (I  Ch.  Cos.  20.     2  Ch.  Rep.  5. 
*15  Car.  II.)  the  defendant  was  sued  for  an  account  of        [*112J 
moneys,  received  by  him  as  a  prothonotary  of  the  K.  B.. 
(or  and  on  behalf  of  the  Ch.  J.,  who  was  the  plaintiff's 
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1823.  testator.  The  plea  of  the  statute  of  limitations  was  ob' 
jected  to,  on  the  ground  that  this  was  a  trust  not  within 
the  statute,  and  the  defendant  was  ordered  to  answer. 
According  to  this  case,  then,  every  person  who  receives 
money  to  another's  use,  is  a  trustee,  who  is  to  be  placed 
out  of  the  protection  of  the  statute,  if  the  party  elects  to 
sue  him  in  chancery,  instead  of  suing  him  at  law ;  but  1 
am  persuaded  that,  upon  the  authority  of  the  more  modern 
cases,  such  a  proposition  cannot  be  maintained.  So,  in 
Sheldon  v.  Weldman,  (1  CA.  Cas.  26.  15  Car.  II.)  the 
bill  was  for  an  account  of  money  delivered  by  the  testator 
to  the  defendant  to  compound  for  his  estate  sequestered 
by  government,  and  the  statute  was  pleaded,  and  the  plea 
overruled,  because  the  money  was  delivered  on  a  trust. 
The  same  observation  will  apply  to  this  case ;  an  action  at 
law  would  lie  for  money  had  and  received ;  and  if  the  de- 
cision was  sound  equity  doctrine,  it  would  follow,  that  the 
party  seeking  for  an  account  of  his  money  could,  at  his 
pleasure,  escape  from  the  bar  of  the  statute,  by  shifting 
the  suit  from  one  forum  to  another.  It  would  likewise  put 
an  end  to  the  well-known  and  vastly  convenient  and  reme- 
dial action  at  law  for  money  had  and  received,  in  every 
case  where  the  demand  was  of  six  years  standing,  and  it 
would  go  very  great  lengths  towards  defeating  the  policy 
and  provisions  of  the  statute.  Again ;  in  Lord  Hollis's 
case,  (2  Vent.  345.  26  Car.  II.)  100Z.  was  lent  by  his 
wife,  to  be  disposed  of  as  she  should  direct ;  and  on  a  bill 
for  the  money,  the  plea  of  the  statute  was  overruled,  as 
this  was  looked  upon  as  a  depositum,  and  a  trust  thereon  to 
the  wife.  This  case,  if  it  were  a  just  authority,  would,  in 
a  great  degree,  annihilate  the  action  at  law  for  money  lent ; 
and  as  Lord  HardwicJce  observed,  in  a  case  which  I  shall 
presently  mention,  "  every  bailment  might  as  well  be  said 
j  *  113  ]  *to  be  a  trust  as  this."  I  have,  therefoie,  no  difficulty  in 
disregarding  the  authority  of  these  few  loose  and  carelessly 
reported  cases  in  the  time  of  Charles  II.,  in  which  we  have 
only  a  brief  note  of  the  decision,  without  any  reasoning 
or  illustration. 

rhe  statute       It  is  well  settled,  that  the  statute  of  limitations  is  a  good 

a'^pieTin  P^a  in  equity,  as  well  as   at   law.     This   has   been  the 

ocuiiy  as  well  uniformly  acknowledged  doctrine  ever  since  the  statute 

of  Jac.  I.  was  enacted.     A  demand  for  2000  pounds  was 
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•  tfil  barred  by  the  statute,  as  early  as  9  Charles  I.,  in  1823. 
Kennedy  v.  Vanlovc  ;  (1  Ch.  Rep.  38.)  and  again,  in 
Pearson  v.  Pulley,  (1  CA.  Cos.  102.  20  Car.  II.)  the  lord 
keeper  said,  "he  considered  20  years  to  be  a  fit  time  within 
which  a  mortgage  was  to  be  redeemable,  in  imitation  of 
rfie  statute  of  limitations  in  real  actions.  So  early  were 
the  statutes  of  limitations  admitted  to  be  the  rule  of  decision 
in  equity,  as  well  as  at  law  ;  and  though  the  Courts  of 
equity  were  not  within  the  words  of  the  statutes,  the  time 
presented  by  them  was  adopted  by  analogy,  as  a  fit  and 
just  period  for  a  bar  in  equity  of  analogous  claims.  The 
great  and  marked  exception  to  this  ordinary  application  of 
the  statute  to  equity  cases,  exists  in  the  matter  of  trusts 
falling  exclusively  within  equity  jurisdiction. 

The  first  case  that  gave  any  thing  like  precision  to  the 
definition  of  a  trust,  not  affected  by  the  statutes,  was  that 
of  Lockey  v.  LocJcey,  decided  by  Lord  Macclesfield,  in 
1719.  (Prec.  in  Ch.  518.)  That  was  a  bill  for  an  account 
of  the  profits  of  an  estate  received  while  the  plaintiff  was 
an  infant,  and  the  bill  was  not  filed  until  six  years  after  he 
came  of  age.  The  case  does  not  state  the  exact  character 
and  relation  of  the  defendant  ;  though  I  should  infer,  from 
one  part  of  the  case,  that  the  defendant  had  been  in  pos- 
session, and  received  the  profits,  not  as  a  tort-feasor,  but 
under  an  agreement,  constituting  him  a  trustee  for  the 
infant.  The  lord  chancellor  was  clearly  of  opinion, 
"  that  where  one  receives  the  profits  of  an  infant's  estate, 
^nd,  six  years  after  his  coming  of  age,  he  brings  a  bill  for  [  *  114  J 
an  account,  the  statute  of  limitations  was  a  bar  to  such 
suit,  as  it  would  be  to  an  action  of  account  at  common  law  ; 
for  this  receipt  of  the  profits  of  an  infant's  estate  was  not 
tuch  a  trust  as,  being  a  creature  of  a  Court  of  equity,  the 
statute  shall  be  no  bar  to,  for  he  might  have  had  his  action 
of  account  against  him  at  law,  and,  therefore,  no  necessity 
to  come  into  this  Court  for  the  account.  If  the  infant  lies 
by  for  six  years  after  he  comes  of  age,  as  he  is  barred  of 
his  action  of  account  at  law,  so  shall  he  be  of  his  remedy  in 
this  Court  ;  and  there  is  no  sort  of  difference  in  retison 
between  the  two  cases." 


The  doctrine  of  this  case  is,  that  the  trusts  which  are       But 
not  within  the  statutes,  are  those  which  are  creatures  of  u«  men  m«- 

lures  of  a  (  'niirl 
ol  equity,  and  ml  within  the  cognizance  of  a  Court  of  law,  are  not  within  ill-  statute  of  limitations 
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16&3.  the  Court  of  equity,  and  not  within  the  cognizanoe  of  fa 
Court  of  law ;  and  that  as  to  those  other  trusts  which  are 
the  ground  of  an  action  at  law,  the  statute  is,  and  in  reason 
ought  to  be,  as  much  a  bar  in  the  one  Court  as  in  the 
other.  The  statute  is  a  bar  to  a  bill  for  an  account,  when 
it  would  be  a  bar  to  an  action  of  account  at  common  law 
for  the  same  matter,  and  for  which  the  party  might  have 
had  his  action  of  account.  The  case  was  so  understood 
by  Lord  Redesdale,  and  he  cites  it  with  approbation  in  a 
case  which  I  shall  hereafter  refer  to,  to  show  that  a  Court 
of  equity  is  as  much  barred  as  a  Court  of  law  by  the 
statute  of  limitations. 

This  single  case,  resting  upon  such  authority,  and  with 
such  marked  and  significant  discrimination  between  the 
character  of  the  trusts  that  are  within  and  without  the 
operation  of  the  statute,  appears  to  me  to  be  decisive  uoon 
the  point  now  under  consideration. 

The  case  of  Lawley  v.  Lawley  (9  Mod.  Rep.  32.  9  G. 
I.)  .arose  soon  after,  before  the  same  lord  chancellor ; 
and  it  cannot  readily  be  supposed  that  he  intended,  by  any 
thing  in  this  case,  to  interfere  with  a  rule  he  had  shortly 
before  so  explicitly  declared  and  illustrated.  In  this  case, 
}*  115]  *lands  were  settled  by  will  on  trustees ;  and  one  of  the 
trusts  was,  that  if  the  son's  wife  survived,  she  was  to  re- 
ceive the  rents  and  profits  of  the  lands,  as  the  same  were 
at  that  time  let.  Her  husband  afterwards  greatly  increased 
the  rents,  and  upon  his  death  the  wife  enjoyed  the  whole 
of  the  rents,  making  no  distinction  between  the  original 
and  the  additional  rent.  A  number  of  years  after  her 
death,  her  executor  was  sued,  by  the  devisee  in  tail,  being 
a  grandson  of  the  testator,  for  an  account  of  the  surplus 
rents  received  by  her  and  by  her  executor.  The  plea  oi 
the  statute  of  limitations  was  overruled,  "  because  the  es- 
tate in  law  was  in  trustees,"  and  the  executor  was  decreed 
to  account  for  the  improved  rents  received  by  her,  or  by 
him  since  her  death. 

There  is  no  reason  given  for  this  decree,  but  what  is  to 
be  inferred  from  the  single  observation,  that  the  estate  in 
law  was  in  trustees,  and  that  must  be  understood  to  mean 
that  the  plaintiff  in  the  bill  had  not  the  legal  title,  and 
could  not  have  maintained  an  action  at  law.  The  legal 
estate  was  'n  trustees,  in  trust  "  to  the  first  and  every  othet 
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son  and  sons  of  Sir  Thomas  in  tail  male,"  and  the  plaintiff  182:). 
was  such  a  son.  This  construction  of  the  case  renders 
Lord  Macclesfidd  perfectly  consistent  with  himself  in  the 
preceding  case.  It  is  clear,  says  Sir  Wm.  Grant,  when 
commenting  upon  this  case.  (2  Merivale,  360.)  "  that  un- 
der any  other  circumstances,  the  demand  for  these  rents 
would  have  been  barred ;  but  it  was  considered  that  so 
hng  as  the  trust  subsisted,  so  long  it  was  impossible  that 
the  ccstui  que  trust  could  be  barred.  The  cestui  que  trust 
could  only  be  barred  by  barring  and  excluding  the  estate 
of  the  trustee."  I  cannot  but  think,  with  very  great  respect, 
that  the  master  of  the  rolls  is  not  very  clear  and  satisfac- 
tory in  his  commentary  upon  the  case.  It  was  not  a  suit 
between  trustee  and  cestui  que  trust.  The  trustees  seised 
of  the  legal  estate  under  the  settlement  were  not  sued,  and 
yet  he  says,  the  cestui  que  trust  could  only  be  barred,  by 
"barring  the  estate  of  the  trustee.  It  was  a  suit  by  one  \  *  116] 
cestui  que  trust  against  the  representative  of  another  cestui 
que  trust,  for  receiving  more  of  the  rents  than  belonged  to 
her ;  and  I  see  no  good  reason  why,  as  between  them,  the 
statute  should  not  have  applied,  unless  we  adopt  the  plain 
rule  upon  which  alone  the  decision  is  intelligible  and  just, 
that  the  plaintiff  was  a  cestui  que  trust,  without  any  title  or 
remedy  at  law. 

It  is  a  general  rule  in  the  books,  that  there  is  no  statute  TM./.  4  DO 
of  limitations  to  a  charge  upon  an  estate.  Thus,  in  Collins  t  ;»,, '  t  -.0  'a 
v.  Goodall,  (2  Fern.  235.)  the  statute  was  pleaded  to  a  /?"£ upo'  *" 
bill  for  rent  charged  on  land  by  will,  and  it  was  held  that 
it  did  not  apply ;  and  so  again,  in  the  modern  case  of 
Stackhouse  v.  Barnston,  (10  Vcsey,  453.)  the  master  of  the 
rolls  said,  that  in  equity  the  statute  is  never  permitted  to 
prevail  against  a  legal  rent  charge.  And,  in  Norton  v. 
Tin-nil,  (2  P.  Wms.  144.)  a  wife,  before  marriage,  had 
conveyed  her  estate  in  trust  to  her  separate  use,  and  during 
coverture  had  borrowed  money  upon  bond;  The  bond 
was  held  void,  and  after  her  death  a  bill  was  filed  against 
her  husband  and  her  executors.  The  master  of  the  rolls 
held,  that  her  separate  estate  was  a  trust  estate  for  the  pay- 
ment of  debts ;  and  speaking  in  reference  to  that  trust,  he 
Baid,  a  trust  was  not  within  the  statute  of  limitations. 
These  rases  of  charges  upon  land  I  have  alluded  to  as 
going  in  support  of  the  distinction,  which  I  apprehend  is 
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the  prevailing  one,  that  the  trusts  upon  which  the  statute 
-    does  not  operate,  are  those  trusts  of  which  equity  has  th» 
proper  and  the  exclusive  cognizance.     Intake  it  for  granted 
BLOODGOOD.    as  the  assumed  doctrine  in  all  these  cases,  that  an  actior 
at  klw  does  no"  at  'aw  w'"  not  ^e  in  the  case  of  a  mere  charge  upon  land, 
lie  in  the  case  where  there  is  no  personal  undertaking.     And  if  there  be 

of       a       mere  ,  ,  i  i        i     i          i 

riiarge  on  land,  a  personal  contract,  the  statute  cannot  be  pleaded  at  law 
no^rso^aUin-  *n  the  case  of  rent,  if  it  be  reserved  by  indenture,  or  even 
dertaking.         on  a  lease  in  writing,  according  to  what  was  said  in  Hods- 
den  v.  Harris,  in  2  Sound.  66. 

f  *  117  ]  *We  have  a  series  of  decisions  of  Lord  Ilardwicke  on 

this  subject,  in  which  I  think  it  will  appear,  that  the  dis- 
tinction taken  by  Lord  Macclesjield,  in  respect  to  the  statute 
of  limitations,  has  been  preserved. 
The    statute       In  Prince  v.  Hcylin,  (1  Aik.  493.)  Lord  H.  held,  that 

is  a  bar  to  any   .,  i  i    /• 

demand     from  the  statute  was  a  bar  to  any  demand  from  one  tenant  in 
•  "|  common  against  another  for  an  account,  farther  back  than 

cornnion  ctfrainsi  o  * 

another,  for  an  six  years.     "  An  action  of  account,"  he  observes,  "  lies  for 

account   farther  .  .  .  ,  •          . 

back  than  six  one  tenant  in  common  against  another,  and  such  action 
is  expressly  mentioned  in  the  statute  of  limitations  ;  and  as 
there  is  no  remedy  at  law,  (meaning  after  six  years,)  there 
can  be  no  reason  for  any  in  equity."  All  this  is  perfectly 
intelligible,  and  so  far  applicable  as  the  case  before  him 
was  one  concerning  tenants  in  common.  But  the  obser- 
vation respecting  the  limitation  was  quite  unnecessary  ; 
for  the  chancellor  admitted  that  no  advantage  could  be 
taken  of  the  statute  of  limitations,  as  it  had  neither  been 
pleaded  nor  insisted  upon  in  the  answer ;  and  I  have  re- 
ferred to  the  case,  because  it  contained  the  sanction  of  Lord 
Hardwicke  to  the  rule,  that  where  the  party  has  a  remedy 
at  law,  by  an  action  of  account,  for  the  same  subject  mat- 
ter for  which  the  bill  is  filed,  "  there  can  be  no  reason  '' 
why  the  statute  of  limitations  should  not  apply  to  the  suit 
observation  in  equity,  as  well  as  to  the  suit  at  law.  What  shall  we  say, 
*ujickT,m  i  Att.  then,  to  the  other  remark  in  the  same  case,  that  "  in  the  case 
493.  Prince  v.  of  jomt  tenants  or  parceners,  there  is  a  mutual  trust  between 

Heylin,    dcibt-        J 

ed.  them,  and  they  are  accountable  to  each  other  without  regard 

to  the  length  of  time?"  Is  it  possible,  I  would  ask,  to 
make  such  a  distinction  between  tenants  in  common  and 
joint  tenants,  when,  by  the  common  law,  no  action  of  ac- 
count lay  by  one  joint  tenant,  or  tenant  in  common,  against 
another,  unless  he  had  constituted  him  his  bailiff:  and 
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when,  by  the  statute  of  4  Anne,  ch.  16.  an  action  of  ac-       1823. 
count  was  given  equally  to  joint  tenants  and  tenants  in  ^*r~^~^-> 
common  against  each  other,  for  receiving  an  undue   pro-        K*NE 
portion  of  the  profits  of  the  estate  ?     The  observation  of    BLOOUGOOD. 
*Lord   H.   was   entirely  extra-judicial;  and,   probably,   it       [*  113J 
might  safely  be  placed  to  the  account  of  the  inaccuracy  of 
the  reporter;    as  it  is  well   known,  that  the   reports  of 
Atkyns  abound  in  mistakes.     Afterwards,  in  Brcreton  v. 
Gamul,  (2  Atk.  240.)  which  was  a  case  of  a  bill  for  dis- 
covery, and  to   be  let  into  the  possession  of  real  estate, 
and  the  statute  of  limitations  was  pleaded  in  bar,  Lord  H. 
held  that,  if  the  plaintiff  had  lost  his  right  by  a  legal  bar, 
he  can  have  no  remedy  in  equity.     This  case  very  clearly  .  Where  ihent 
shows,  that,  where  there  is  a  legal  and  an  equitable  remedy,  an      equitable 
in  respect  to  the  same  subject  matter,  the  latter  is  under  T™*{  y\0m  ,"^ 
the  control  of  the  same  statute  bar  with  the  former.  same     *llhJp'' 

Again  ;  in  Sturt  v.  Mellish,  (2  Atk.  610.)  Lord  H.  ex-  ter  is  under  the 
pressly,  and  after  much  deliberation,  adopted  the  dis-  same°  smnue 
tinction  of  Lord  Macclesfield,  as  to  the  character  of  the  bar  as  theism- 
trust,  which  was  to  be  exempted  from  the  statute.  An 
account  was  stated  between  the  plaintiff  and  one  Villa 
Real,  and  a  considerable  debt  was  due  from  S.  to  V.  R., 
and  the  plaintiff  constituted  V.  R.  his  attorney,  to  re- 
cover moneys  in  Portugal,  and  the  whole  transaction  was 
with  the  government  of  Portugal.  The  bill  was  filed 
against  the  executor  of  V.  R.,  for  an  account,  and  the 
statute  of  limitations  was  held  to  be  a  bar  to  the  suit ;  and 
that  it  was  not  the  case  of  a  trust  unaffected  by  the  statute. 
"  A  trust,"  he  observes,  "  is  where  there  is  such  a  con- 
fidence between  parties,  that  no  action  at  law  will  He,  but 
is  merely  a  case  for  the  consideration  of  this  Court ;  and 
every  bailment  might  as  well  be  said  to  be  a  trust  as  this." 
In  the  next  case,  of  Pomfret  v.  Windsor,  (2  Ves.  472.) 
the  effect  of  the  statute  upon  a  trust  was  considerably  dis- 
cussed. It  was  a  bill  to  have,  among  other  things,  exe- 
cution of  a  trust  for  raising  20,000  pounds  qut  of  a  real 
estate,  at  the  distance  of  27  years ;  and,  although  a  fine 
had  been  levied,  Lord  Hardwicke  held,  that  a  fine  by  per- 
sons in  possession  and  non-claim,  the  legal  estate  being  in 
trustees,  was  no  bar  to  an  equitable  charge  under  a  deed 
*of  trust,  and  to  a  claim  of  the  ccstui  quc  trust,  calling  [*  I  19] 
upon  rhe  administrator  for  an  execution  of  the  trust  of 
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tne  real  estate.  The  fine  was  levied  by  Lady  Windsor. 
as  administratrix,  and  guardian  in  possession  of  the  real 
estate,  and  a  trustee  of  the  20,000  pounds,  which  was  the 
charge  upon  the  land.  The  possession  was  not  an  adverse 
one,  and  the  claim  was  purely  of  equitable  cognizance  in 
respect  to  the  charge.  Yet  even  here,  Lord  //.  ob- 
served, that  the  statute  of  limitations  did  not  stand  in  the 
plaintiff's  way,  "  for  it  was  not  pleaded  or  insisted  upon 
at  the  bar."  And,  further,  the  admissions  were  so  strong, 
"  that,  if  this  had  been  a  case  within  the  statute,  and 
that  insisted  upon  against  the  account,  it  had  been  sufficient 
to  take  the  case  out  of  the  statute."  This  case,  therefore, 
is  in  no  respect  inconsistent  with  the  distinction  which  has 
been  deduced  from  the  preceding  cases.  And  when  we 
come  down  to  a  later  period,  we  shall  perceive  that  the 
analogy  between  the  legal  and  the  equitable  remedy,  when 
both  existed  in  respect  to  the  same  subject  matter,  has 
been  strongly  and  emphatically  declared,  and  strictly  and 
uniformly  preserved. 

Thus,  in  Smith  v.  Cloy,  (3  Bro.  639.  note.)  Lord 
Camden  observed,  that,  "  as  often  as  parliament  had 
limited  the  time  of  actions  and  remedies  to  a  certain  pe- 
riod in  legal  proceedings,  the  Court  of  Chancery  adopted 
that  rule,  and  applied  it  to  similar  cases  in  equity.  For 
when  the  legislature  had  Jixed  the  time  at  law,  it  would 
have  been  preposterous  for  equity  to  countenance  laches  be- 
yond the  period  that  law  had  been  confined  to  by  parliament. 
In  all  cases,  where  the  legal  right  has  been  barred  by 
parliament,  the  equitable  right  to  the  same  thing  has  been 
concluded  by  the  same  bar."  Again ;  in  Harwood  v. 
Oglandcr,  (6  Fes.  199.  8  Ves.  106.)  the  question  was 
concerning  a  trust,  in  respect  to  real  estate,  and  time  was 
not  allowed  to  operate  as  a  bar,  but  by  way  of  evidence, 
as  raising  a  presumption  of  ouster.  The  party  claiming 
120  ]  *did  not  dispute  the  title  of  those  in  possession,  but  alleged 
a  title  in  himself,  as  tenant  in  common  ;  and  the  case  con- 
tains nothing  more  on  that  point,  than  the  doctrine  at 
law,  (Doe  v.  Prosser,  Cotop.  217.)  that  the  possession  of 
one  tenant  in  common,  eo  nomine,  as  tenant  in  common, 
can  never  bar  his  companion,  because  such  possession  is 
not  adverse,  but  in  support  of  the  common  title ;  and  in 
that  case,  the  master  of  the  rolls  observed,  that  he 
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•'should  be  sorry  to  have  it  understood   to   be  the   rule        1823. 
of  the  Court,   that   there   is  no  limitation  whatsoever   to  ^^^/>-+*-' 
trust  estates  ;  and  that,  let  the  legal  title  once  get  into  a        K*NE 
trustee,  the  cestui  que  trust  may  permit  others  to  enjoy  the    BLoot>«?or,n 
property,  and  come  to  this  Court  at  any  distance  of  time 
for  an  account.     It   would   be  perfectly  alarming."     He 
expressed  a  strong  opinion  against  granting  the  account 
farther  back  than  six  years. 

In  Stackhouse  v.  Barnston.  (10  Ves.  453.)  the  master 
of  the  rolls  said,  that  though  the  statute  of  limitations 
does  not  apply  to  any  equitable  demand,  yet  equity  takes 
the  same  limitation  in  cases  that  are  analogous  to  those  in 
which  it  applies  at  law ;  and  he  said,  that  an  account  of 
rents  and  profits  was  limited  to  six  years,  by  analogy  to 
legal  limitations. 

This  application  of  the  statute  by  analogy  cannot  well 
be  made  to  cases  of  those  peculiar  trusts  which  are  the 
mere  creatures  of  equity — for  there  is  no  ground  for  com- 
parison ;  but  when  the  same  subject  matter  of  the  demand 
in  equity  can  also  be  made  the  subject  of  an  action  at  law, 
the  rule  of  analogy  applies  in  all  its  force,  as  Lord  Rcdes- 
>Jah  observed,  in  Bond  v.  Hopkins,  (1  Sch.  fy  Lef.  413.) 
the  statute  of  limitations  does  not  apply  in  terms  to  pro- 
ceedings in  Courts  of  equity,  but  equitable  titles  are  affect- 
ed by  analogy  to  it.  If  the  equitable  title  be  not  sued 
upon,  within  the  time  within  which  a  legal  title  of  the  same 
nature  ought  to  be  sued  upon,  to  prevent  the  bar  of  the 
^statute,  the  Court,  acting  by  analogy  to  the  statute,  will  [  *  1 2 1 
not  relieve. 

Lord  Redesdale,  afterwards,  in  Hovenden  v.  Lord  An- 
neshy,  (2  Sch.  Sf  Lef.  607.)  went  much  more  at  large  in 
to  the  doctrine  of  the  limitation  of  actions  in  equity ;  and 
the  principle  of  that  case  is,  that  if  the  equitable  title  be 
not  acted  upon  in  the  same  time  the  legal  title  should  be, 
it  is  barred.  "Courts  of  equity  are  bound  to  yield  obedi- 
ence to  the  statute  of  limitations  upon  all  legal  titles  and 
legal  demands,  and  cannot  act  contrary  to  the  spirit  of  its 
provisions."  I  understand  this  proposition  to  mean,  that  if 
the  party  has  a  legal  title,  and  a  legal  right  of  action,  and,  in- 
Ntrad  of  proceeding  at  law,  resorts  to  equity ;  instead  of 
bringing  his  action  of  account,  or  detinue,  or  case,  for 
money  had  and  received  at  law,  files  his  bill  for  an  account. 
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1823.  the  same  period  of  time  that  would  bar  him  atli  w  will  bar 
-**^s-**s  him  in  equity.  This  is  the  principle  that  pervades  the 
cases.  Lord  R.  proceeds  to  observe,  that  "  Courts  of 
equity  have  constantly  guided  themselves  by  the  principle, 
that  wherever  the  legislature  has  limited  a  period  for  law 
proceedings,  equity  will,  in  analogous  cases,  consider  the 
equitable  rights  as  barred  by  the  same  limitation.  I  take 
it  for  granted,"  he  says,  "  that  the  position  that  trust  and 
fraud  are  not  within  the  statute,  is  qualified  just  as  Lord 
./Wacc/es/ie/cZ  qualifies  it  in  the  case  of  Lockey  v.  Lockey" 
We  have  already  seen  in  what  manner  Lord  M.  qualifies 
the  position  as  to  trusts ;  and  what  stronger  sanction  could 
Lord  R.  have  given  than  this  to  the  principle  contained 
in  that  leading  case,  and  upon  which  this  whole  argu 
ment  rests? 

He  adds,  further,  in  this  case,  that  if  the  trustee  is  in 
possession,  (speaking  of  real  estate,)  and  does  not  execute 
his  trust,  the  possession  of  the  trustee  is  the  possession  of 
the  cesft/i  que  trust;  and  if  the  only  circumstance  be,  that 
he  does  not  perform  his  trust,  his  possession  operates 
nothing  as  a  bar,  because  his  possession  is  according  to  his 
title.  As,  in  the  case  of  a  lessee  for  years,  though  he  does 
not  *pay  his  rent  for  50  years,  his  possession  is  no  bar  to 
an  ejectment  after  the  expiration  of  his  term,  because  his 
possession  is  according  to  the  right  of  the  party  against 
wnom  he  seeks  to  set  it  up.  Again,  he  says,  that  every 
new  right  of  action  in  equity  that  accrues  to  the  party, 
whatever  it  may  be,  must  be  acted  upon,  at  the  utmost, 
within  20  years.  If  a  mortgagee  has  been  in  possession 
for  a  great  length  of  time,  but  has  acknowledged  that  his 
possession  was  as  mortgagee,  and  therefore  liable  to  re- 
demption, a  right  of  action  accrues  upon  that  acknowledg- 
ment. But  if  not  pursued  within  20  years,  the  statute 
may  be  pleaded ;  and  so  in  every  case  of  equitable  title, 
(no£  being  the  case  of  a  trustee,  where  possession  is  consistent 
with  the  title  of  the  claimant?)  it  must  be  pursued  within 
20  years. 
The  statute  It  is  easy  to  perceive,  that  the  doctrines  here  laid  down 

of      limitations  .  ,  ~  ,  ,  , 

•eceives  the  are  the  same  that  govern  Courts  or  law  in  analogous  cases, 
^o^and'Tppii-  an(^  the  statute  of  limitations  receives  the  same  construction 
cation,  in  anal-  an(j  application  at  law  and  in  equity.  It  is  equally  said, 

ogous  cases,  in     ,         /.         ,  n  •  •  «  •        •  i  • 

^uity  as  at  law.  that  fraud,  as  well  as  trust,  is  not  within  the  statute,  and  it 
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is  well  settled  that  the  statute  does  not  run  until  the  dis-  i82b 
covery  of  the  fraud ;  for  the  title,  to  avoid  it,  does  not  arise 
until  then,  and  pending  the  concealment  of  it,  the  statute 
ought  not  in  conscience  to  run ;  but  after  the  discovery  of 
the  fact  imputed  as  fraud,  the  statute  runs  as  in  other 
cases.  This  was  the  true  ground  of  the  case  of  Booth  v. 
Lord  Warrlngton,  (1  Bro.  P.  C.  455.)  and  this  was  the 
rule  declared  in  the  case  of  the  South  Sea  Company  v. 
Wymondsell;  (3  P.  W.  143.)  and  Lord  Redesdale,  in  the 
case  on  which  I  have  so  long  dwelt,  approves  of  the 
rule  (a.) 

iJn  the  case  now  before  me,  if  the  directors  of  the  Hamil- 
ton Manufacturing  Society  had  passed  the  dividend  to 
the  credit  of  J.  &f  A.  Kane,  and  there  had  been  no  demand 
and  refusal,  the  possession  of  the  fund  would  have  been 
consistent  with  the  title  of  the  cestui  que  trust,  and  the  stat- 
ute would  not  have  been  a  bar.  But,  after  a  refusal  to 
*pay,  and  a  denial  of  title,  the  possession  becomes  adverse,  [  *  123 
and  it  is  as  just  and  reasonable  that  the  statute  should  run 
and  bar  the  party,  who  is  apprized  that  his  right  is  denied, 
and  yet  sleeps  on  that  right,  as  that  it  should  bar  the 
party  who  has  knowledge  of  the  fraud,  and  neglects  his 
remedy.  « 

The  case  of  Beckford  v.  Wade  (17  Vesey,  87.)  arose 
upon  a  construction  to  be  given  to  an  exception  in  the 
statute  of  limitations  of  the  Island  of  Jamaica,  which  de- 
clared that  the  act  should  not  be  held  to  extend  to  a  pos- 
session held  by  trustees.  The  master  of  the  rolls  held, 
in  that  case,  that  the  exception  meant  not  constructive 
trusts,  but  only  direct  or  express  trusts  between  cestui  que 
trusts  and  their  trustees,  upon  which  length  of  time  does 
not  bar,  and  ought  to  have  no  effect,  and  that  it  did  not 
extend  to  every  equitable  question  relative  to  real  property. 
The  case  concerned  real  estate ;  and  the  observation  of 
Sir  Win.  Grant,  and  which  is  so  frequently  met  with  in  the 
oooks,  that  time  does  not  bar  a  direct  trust,  as  between 
trustee  and  cestui  que  trust,  is  precisely  the  same  principle 
that  applies  at  law  to  tenants  in  common,  where  the  statute 
does  not  run  but  from  actual  ouster,  because  the  possession 
of  one  is  not  adverse  to  the  right  of  the  other,  but  is  in 

a)  Se««  Trtup  v.  Smith's  Exervtors,  20  Johns.  Rep.  33 
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1823.  support  of  the  common  title.  It  does  not  bar,  so  long  as 
--•— NX— -^^  the  trust  is  a  continuing  and  acknowledged  trust.  In  Har- 
wood  v.  Oglancler,  already  cited,  it  was  considered  by  Lord 
BLOODGOOD.  Alvanley,  and  afterwards  by  Lord  Eldon,  thai  if  a  trust 
subsisted,  so  that  the  trustee  could  recover  as  having  the 
legal  estate,  it  would  follow,  that  the  right  of  the  ctstui  que 
trust,  as  against  the  trustee,  could  not  be  barred.  But 
supposing  the  trustee  was  to  deny  the  right  of  his  cestui  que 
trust,  and  assume  absolute  ownership,  is  there  any  case  in 
equity  that  would  allow  the  latter  his  remedy,  beyond  the 
period  limited  for  the  recovery  of  legal  estates  at  law  ?  So 
long  as  the  trust  is  a  subsisting  one,  and  admitted  by  the 
act  or  declarations  of  the  parties,  no  doubt  the  statute  does 
*  124]  *not  affect  it;  but  when  such  transactions  take  .place  be- 
tween trustee  and  cestui  que  trust,  as  would,  in  the  case 
of  tenants  in  common,  amount  to  an  ouster  of  one  of  them 
by  the  oiner,  I  can  hardly  suppose  that  a  Court  of  equity 
would  consider  length  of  time  afterwards  as  of  no  conse- 
quence. There  is  no  good  reason  why  the  statute  of 
limitations  should  not  apply  to  such  a  case,  as  well  as  tc 
cases  of  constructive  trusts,  and  to  cases  of  detected  fraud 
and  to  all  other  cases  in  which  the  statute  is  assumed  as  a 
rule  of  decision. 

"  The  general  doctrine  in  this  country,"  says  the  mas- 
ter of  the  rolls,  in  Beckford  v.  Wade,  "  is  against  applying 
statutory  limitations  to  cases  of  trust.  As  our  statute  bars 
only  legal  remedies,  of  course  it  has  no  direct  operation 
upon  trusts,  for  which  there  was  no  remedy  but  in  Courts  of 
equity"  This  last  sentence  shows  what  kind  of  trusts  Sir 
W.  Grant  had  in  contemplation,  when  he  said  the  statu- 
tory limitations  did  not  apply  to  trusts ;  and  he  assumes 
as  correct  the  distinction  between  those  trusts  which  are 
the  creatures  of  equity,  and  known  there  only,  and  the 
other  cases  of  trusts,  over  which  Courts  of  law  have  con- 
current jurisdiction.  It  is  as  to  those  "  trusts  for  which 
there  was  no  remedy  but  in  Courts  of  equity,"  that  the 
statute  does  not  operate ;  and  Lord  Camden,  as  we  have 
seen,  considered  it  as  preposterous,  that  the  statute  should 
not  apply  to  the  equitable,  when  it  would  apply  to  the 
legal  remedy. 

The  successor  of  Lord  Redesdale  expressed  his  opinion 
on  the  subject  of  the  application  of  the  statute  to  equitt 
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vises  in  Medlicot  v.  O'Donnel,  (1  Ball  fy  B.  156.)  and  de-  1823. 
clared  that  he  considered  the  statute  of  limitations  as 
founded  upon  Ine  soundest  principles,  and  the  wisest  poli- 
cy ;  and  that  the  Court  of  Chancery,  for  the  peace  of 
families,  and  to  quiet  titles,  was  bound  to  adopt  it  in  cases 
where  the  equitable  and  legal  titles  so  far  corresponded,  that 
ihe  only  difference  between  them  was,  that  the  one  must  be 
enforced  in  a  Court  of  equity,  and  the  other  in  a  Court  of 
law.  He  added,  ^further,  that  where  there  was  no  con-  [  *  125  1 
tinuing  or  subsisting  trust,  the  same  principle  would  apply. 
In  Cholmondeley  v.  Clinton,  (2  Merivale,  93.)  there  was 
much  discussion  on  thip  subject.  The  plaintiff'  claimed  to 
be  entitled  to  the  equity  of  redemption  of  a  mortgaged 
estate  which  was  subsisting  in  trustees,  and  he  prayed  that 
the  defendant  might  be  decreed  to  reconvey,  and  to 
deliver  up  possession,  and  to  account  for  the  rents  and 
profits.  The  defendant  insisted,  that  trustees  had  been 
in  quiet  possession  for  upwards  of  twenty  years,  and  he 
claimed  the  benefit  of  the  statute.  The  master  of  the 
rolls,  in  giving  his  opinion,  stated,  that  it  was  admitted 
that  an  equity  of  redemption  subsisted  in  the  case,  and  so 
long  as  it  did  subsist,  the  question  to  whom  it  belongec 
was  open,  and  some  person  was  entitled  to  redeem.  The 
trust  subsisted.  The  mortgagee  was  trustee  of  the  legal 
estate  for  the  plaintiff,  who  had  the  equity  of  redemption. 
He  held  that  the  statute  did  not  apply,  because  the  posses- 
sion of  twenty  years  was  not  in  the  character  of  owner  of  the 
legal  estate,  nor  under  any  claim  of  being  so  entitled.  The 
subsistence  of  the  mortgage  had  been  all  along  recognized. 
Even  at  law,  mere  possession  is  not  sufficient  to  bar  the 
claim  of  the  true  owner ;  there  must  be  something  tanta- 
mount to  a  disseisin. 

I  refer  to  this  case,  as  containing  a  clear  illustration  of 
what  is  meant  by  the  doctrine,  that  no  time  bars  in  the  case 
of  a  direct  or  express  trust,  continuing  and  subsisting,  as 
between  the  parties  to  the  trust.  In  that  case,  the  trustee 
had  done  nothing  adverse  to  the  title  of  the  plaintiff.  The 
legal  estate  remained  untouched,  and  the  case  contains, 
throughout,  an  acknowledgment  of  the  principle,  that 
equitable  demands  will  be  barred  by  the  same  length  of 
time,  by  which,  if  it  were  a  legal  question,  in  an  action 
by  which  the  party  sought  to  recover,  it  would  be  barred 
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1823.  There  have  been  some  decisions   in  this  Court,  which 

^^-^s-^-/  have  been  referred  to,  as  being  unfavorable  to  the  plea. 

KANE  jn  J)ecouche  v.  Savctier,  (3  Johns.  Ch.  Rep.  216,  217.) 

BLOOUGOOD.  *I  observed,  that  no  time  bars  a  direct  trust,  as  between 

[  *  126]  trustee  and  cestui  que  trust,  so  long  as  the  trust  subsists, 

of  S'caS'™  and  I  referred  to  the  case  of  Cholmondeley  \.  Clinton.     But 


v.  these  general  expressions  must  be  taken  under  the  same 
3.  p.  216*  as  to  restriction  that  is  applied  to  them  when  used  in  the  books. 
liatmeeofi?miui*  We  ^ave  seen  tne  sense  m  which  they  must  have  been 
lions  in  cases  of  used  by  the  master  of  the  rolls,  in  one  of  the  cases  men- 
tioned ;  and  the  same  undefined  language  is  used  by  Lord 
Hardwicke,  in  Lewdlin  v.  Mackworth,  (15  Vin.  125.  T. 
pi.  1.  note.)  and  by  Mr.  J.  Ashurst,  as  one  of  the  com- 
missioners, in  Townsend  v.  Townsend,  (1  Cox,  28.)  The 
maxim  is,  doubtless,  to  be  received  subject  to  the  distinctions 
which  the  decisions  authorize.  But  I  am  now  led  to 
apprehend,  in  consequence  of  a  more  thorough  examina- 
tion of  the  question,  that  I  did  not  lay  sufficient  stress  in 
that  case,  upon  the  circumstance,  that  by  the  statute  law  of 
this  state,  (cr)  actions  at  law,  of  debt,  detinue,  or  account, 
may  be  brought  for  legacies  and  distributive  shares.  In 
England,  it  is  the  proper  and  exclusive  province  of  the 
Courts  of  Equity  to  enforce  the  payment  of  legacies  and 
distributive  shares  ;  and,  following  the  English  cases,  I 
concluded  that  the  statute  of  limitations  did  not  apply  to 
such  demands.  The  rule,  as  to  a  legacy,  has  sometimes 
been  said  to  be  upon  the  ground  of  a  trust,  and  sometimes 
that  it  is  impossible  to  say  from  what  time  the  statute  shall 
run,  as  the  legacy  is  payable  when  the  executor  shall  have 
possessed  assets  sufficient  for  debts  and  legacies,  which 
may  be  at  an  indefinite  time.  The  master  of  the  rolls, 
in  Smallman  v.  Lord  Hamilton,  (2  Aik.  71.)  seemed 
rather  to  be  dissatisfied  with  the  doctrine,  that  the  statute 
of  limitations  was  not  applied  to  a  legacy,  as  well  as  to 
other  cases  ;  but  I  assume  it  to  be  well  settled  in  England, 
that  the  statute  does  not  apply  to  legacies  and  distributive 
shares,  and  that  the  remedy,  to  enforce  payment,  must  be 
[  *  127  ]  sought  in  chancery  As  we,  however,  have  a  legal  *remedy 

(a)  1  JV.  R.  L.  311.  tess.  36.  cA.  75.  sects.  19  and  5iO;  but  no  action  at 
law,  for  a  legacy,  lies  against  terre  tenants.  Pellctreau  v.  Rathbone,  Id 
John*.  Rep.  423. 
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provided,  by  action  at  law,  it  becomes  9  very  serious  ques-        1823. 
tion,  whether  this  Court,  possessing  now  only  a  concurrent 
jurisdiction,  is  not  bound,  upon  established  principles,  to 
apply  the  same  limitation  to  the  equitable,  which  is  given 
to  the  legal  remedy  ?     And  if  we  assume  it  to  be  the  rule  rfys'™e  * 
at  law,  that  the  statute  of  limitations  does  apply  to  actions  £iveu  by 

,,..,.  i  -i         ute   lo    r 

at  law,  for  legacies  and  distributive  shares,  then,  in  that  legacies  or  <tis- 
view,  and  in  that  view  only,  I  have  doubts  as  to  the  sound-  use^m^iha^M' 
ness  of  that  part  of  the  decision  in  Decouche  v.  Savetier.  fla.tute  0.™mi- 

talions  will  be  a 

In  the  still  more  recent  case  of  Coster  v.  Murray,  bar  to  a  suit  for 
(5  Johns.  Ch.  Rep.  522.)  I  referred,  generally,  to  what  equityfa?  woi! 
was  said  by  me  in  the  preceding  case,  that  the  statute  as  at  law 
did  not  reach  to  matters  of  direct  trust,  as  between  trustee 
and  cestui  que  trust ;  and  I  held,  that  the  statute  did  not 
apply  to  the  case  of  a  gratuitous  bailment  or  trust.  But 
though  that  decree  was  affirmed  in  the  Court  of  Appeals, 
yet,  I  understand,  it  was  upon  other  ground  than  that 
upon  which  I  had  rested  the  decree,  and  that  the  judges 
of  the  Supreme  Court  did  not  consider  it  as  the  case  of  a 
trust  not  within  the  reach  of  the  statute,  because  an 
action  at  law,  of  account,  or  for  money  had  and  received, 
could  have  been  sustained  for  the  same  matter,  and  the 
equitable  remedy,  in  a  case  of  concurrent  jurisdiction,  was 
subject  to  the  same  limitation  as  the  legal.  If  I  am  not 
misinformed  as  to  the  decision,  (for  the  case  has  not,  as 
yet,  been  reported,)  (a)  it  is  a  decisive  authority,  in  favor 
of  *the  doctrine  which  I  have  now  endeavored  to  deduce  f  *  128 
from  the  history  of  the  cases ;  and  it  was  the  discussion 
upon  the  appeal  in  that  very  case,  that  led  me  to  suspect 
that  I  had  been  misled  by  some  of  the  earlier  decisions,  in 
the  time  of  Charles  II.,  on  wJiich  I  have  now  ventured 
freely  to  comment,  and  by  the  exceedingly  loose  manner 

(a)  Since  reported, 20  Johns.  Rep.  576 — 610.  Mr.  Ch.  J.  SPENCER,  with 
whom  a  majority  of  the  Court  concurred,  did  not  consider  that  as  a  case 
of  trust,  in  its  technical  sense  ;  and  after  adverting,  with  approbation,  to 
the  opinion  of  Lord  7/an/toic/ce,  in  Sturt  v.  Mellish,  (2  Atk.  G10.)  and 
showing  that  the  plaintiff  had  ample  remedy  at  law,  he  observed,  "1 
have,  therefore,  no  hesitation  in  saying,  that,  in  a  case  where  there  is  a 
concurrent  jurisdiction  in  the  Courts  of  common  law  and  of  equity,  the 
rule  must  be  the  same,  and  the  statute  of  limitations  may  be  pleaded  \\-\\\\ 
the  same  effect  in  the  one  Court  as  in  the  other.  In  cases  of  trusts  and 
fraud,  peculiarly,  appropriately  and  exclusively  the  objects  of  cquitj  ju- 
risdiction, according  to  the  established  doctrine,  the  statute  cann<  t  be 
pk-aded  " 
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1823.       m  which  the  rule,  as  to  trusts,  had  been  spoken  of  in   th« 
books. 

My  conclusion  upon  this  branch  of  the  plea  is,  that 
J.  fy  A.  Kane,  according  to  the  statement  in  the  bill,  had 
a  legal  cause  of  action  existing  in  1804,  for  the  dividends 
or  profits  arising  on  the  seven  shares,  and  that,  upon  the 
demand  and   refusal   charged  in  the   bill,  interest   com 
menced,  and  a  right  of  action  accrued  against  the  society 
That  right,  not  having  been  pursued  within  six  years,  the 
plaintiffs  are  barred  at  law,  and  by  analogy  and  in  obedi- 
ence to  the  statute,  they  r~e,  upon  established  principles 
of  equity,  equally  barred  in  this  Court. 

The  statute  of  1811  was  (at  least  upon  the  first  argu- 
ment)   supposed   to  have   a  material  influence   upon  the 
question,  and  was  one  of  the  two  grounds  upon  which  re- 
sistance to  the  plea  was  placed.     That  act  declared,  that, 
Directors  of  upon  the  dissolution  of  any  corporation,  the  managers  of 

»u  incorporated   .          ff.  .  ..  i        i  i    i  •  i 

society,  who  are  its  aiiairs  at  the  time  should  be  trustees,  with  power  tc 

its   dissolution"  settle  its  concerns,  collect   its   debts,  and  pay  the   debts 

made   trustees,  owing  by  the  corporation  at  the  time  of  its  dissolution,  and 

settle  its  con-  make  distribution  among  the  stockholders,  (34  sess.  ch. 

eSd&to'  the  2350     The  reasonable  construction  of  the  act  is,  that  the 

benefit  of  the  trustees  succeeded  to  all  the  rights  and   privileges  of  the 

olea  of  the  slat-  /• 

me  of  limita-  directors,  and  to  the  same  means  of  defence.  The  con- 
struction is  a  very  forced  one,  that  the  legislature  intended 
to  compel  those  trustees  to  pay  debts  barred  by  the 
statute  of  limitations,  and  thereby  to  deprive  them  of  the 
benefit  of  the  legal  intendment,  that  a  stale  demand  is 
satisfied,  when  they  may  have  lost  the  vouchers  requisite 
to  prove  it.  They  are  undoubtedly  trustees,  by  means 
*  129  ]  *of  the  powers  and  duties  conferred  upon  them,  and  they 
are  not  the  more  so  by  the  use  of  the  term  trustees.  The 
directors  under  the  charter  were  equally  trustees,  charged 
with  the  management  of  the  affairs  of  the  corporation. 
Executors  and  administrators  are  also  trustees,  charged 
with  the  payment  of  debts  to  the  extent  of  the  assets  ;  and 
yet  it  cannot  be  doubted,  that  they  are  entitled  to  plead 
the  statute  of  limitations.  The  commissioners,  under  a 
commission  of  bankruptcy,  are  trustees  for  the  creditors ; 
and  yet  it  is  decided,  that  the  statute  may  be  objected  tc 
the  proof  of  a  debt  under  the  commission.  (Ex  parte 
Dowdney,  15  Ves.  479.)  With  respect  to  a  class  of 
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cases  construing  a  devise  to  pay  debts,  to  include  debts        1853. 
barred  by  the  statute,  and  which  are  supposed  to  afford  ^*^s~^~s 
an   argument    from   analogy,  the   doctrine   on  that   sub- 
ject, supposed  to  be  warranted  by  the  earlier  cases,  is  quite    BLOODOOOD 
overturned   by   the   latest   authorities ;   and    this   I    had 
occasion  -to  show  in  Roosevelt  v.  Mark,  decided  in  Au- 
gust last,  (a) 

I  have  assumed  it  as  a  settled  point,  that  the  directors 
of  the  society,  prior  to  its  dissolution,  were  entitled  to 
plead  the  statute,  in  ordinary  cases,  like  a  private  indi- 
vidual.    In  suits  by  or  against  a  corporation,  the  statute     Corporations. 
,.    .  ii  •  •          as  we"  as  Pn- 

of  limitations  may  be  pleaded,  as  in  suits  between  private  vate    persons, 

persons.     (Wych  v.  The  East  India  Company,  3  P.  Wms.  SeP'of d £ ' 
309.     South  Sea  Company  v.  Wymondsell,3P.  Wms.  143.)  itations- 

The  next  part  of  the  plea  is,  that  the  plaintiffs  are 
barred  of  their  action  for  the  dividends  or  profits  on  share 
No.  41,  prior  to  the  1st  of  July,  1815. 

The  bill  states,  that  the  certificate  for  share  No.  41, 
neld  by  L.  G.,  was  duly  assigned  to  J.  fy  A.  Kane,  on 
the  10th  of  September,  1804,  together  with  all  the  profits 
arising  thereon,  from  the  1st  of  May  preceding.  This 
certificate,  with  the  assignment  endorsed,  was  delivered, 
soon  after,  by  the  assignees,  to  the  factor  of  the  society, 
who  received  this,  as  well  as  the  other  six  certificates  and 
^assignments,  as  valid.  The  bill  avers,  that  the  assign-  [  *  130 
ment  of  this,  as  well  of  the  other  certificates,  was  valid  in 
law,  according  to  the  course  and  practice  of  the  society. 
This  certificate,  No.  41,  was  retained  by  the  factor,  who 
delayed  giving  a  new  certificate  for  it,  or  paying  the 
profits  that  had  arisen  thereon,  until  the  10th  of  November, 
1804,  when  the  assignees  demanded  a  new  certificate 
and  payment,  and  the  factor  refused  either  to  give  the 
certificate,  or  to  make  payment,  until  a  sum  alleged  to  be 
due  from  L.  G.  on  the  share,  together  with  interest  thereon, 
should  be  paid.  The  bill  further  states,  that,  to  give 
color  to  such  refusal,  the  directors,  on  the  16th  of  November, 
1804,  resolved,  that  the  certificate  No.  41  be  retained, 
and  no  new  certificate  issued  in  lieu  of  it,  until  the  sum  due 
on  that  share,  and  the  interest,  were  paid;  and  that  the 
factor  should  not  pay  to  L.  G.  or  his  assigns,  any  dividend 

(a)  See  Vol.  6.  p.  266. 
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1823.  due  or  to  become  due,  until  such  payment;  under  pretext 
-  **^s~^-'  of  which,  a  certificate  for  the  stock,  or  the  payment  of 
the  dividends  due  thereon  from  1st  of  May,  1804,  waa 
Bu>oiH)ooi>.  "  unjustly  and  fraudulently  withheld,  though  repeatedly 
demanded."  It  is  also  stated,  that  L.  G.  was  a  man 
of  large  fortune,  and  the  society  held  one  or  more 
notes  of  his  for  the  share,  amounting  to  900  dollars, 
dated  the  1st  of  May,  1797,  with  interest,  the  payment  of 
which  might  have  been  enforced,  or  the  profits  retained. 
The  bill  also  states,  that  the  society  unjustly  and  fraudu- 
lently, after  notice  of  the  assignment  of  the  seven  shares 
and  the  profits,  from  the  1st  of  May,  1804,  and  after  the 
resolution  aforesaid,  neglected  to  retain  profits  in  their  hands 
belonging  to  L.  G.,  sufficient  to  have  satisfied  the  notes 
and  all  demands  on  account  of  share  No.  41,  and  that  the 
society  actually  paid  to  L.  G.,  on  the  19th  of  November, 
1804,  100  dollars ;  on  the  27th  of  December,  1804,  500 
dollars ;  on  the  14th  of  January,  1805,  100  dollars ;  on 
the  14th  of  September,  1805,  200  dollars,  on  account  of 
dividends  on  stock,  and  due  to  L.  G.,  and  one  seventh 
F  *  131  ]  of  the  dividends,  so  ^declared  and  due,  were  credited  on 
share  No.  41.  The  bill  further  states,  that  half-yearly 
dividends  were  declared,  and  paid  or  credited,  on  each 
share  of  stock,  from  the  1st  of  November,  1804,  to  the  Is* 
of  May,  1808,  and  occasional  dividends  afterwards,  in  1809, 
1810,  and  1813;  and  that  J.  fy  A.  Kane  were  "entitled 
to  receive  and  be  paid  the  like  dividends  on  share  No.  41  ; 
but  that  the  payments  thereof,  though  often  requested  of 
the  society  and  their  factor,  were  unjustly  and  fraudu- 
lently withheld,  under  a  combination  of  the  false  and 
fraudulent  pretexts  aforesaid."  The  bill  then  claims 
dividends  on  the  share  No.  41,  from  the  1st  of  May, 
1804,  to  the  15th  of  May,  1813,  amounting  to  1165  dollars 
and  1 1  cents,  together  with  interest  on  each  of  the  divi- 
dends from  the  times  they  were  respectively  declared  ;  and 
avers,  that  none  of  the  profits  or  dividends  on  share  No. 
41  were  allowed,  or  credited,  or  paid,  to  L.  G.  in  his 
lifetime,  before  the  transfers  of  the  seven  shares,  and  notice 
thereof.  The  bill  further  states,  that  the  Hamilton  Manu- 
facturing Society,  on  the  2d  of  August,  1805,  filed  a  bill 
against  L.  G.  and  four  others,  on  which  issue  was  joined, 
and  a  reference,  to  take  and  state  an  account  between  the 
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parties,  was  ordered,  and  L.  G.  then  died ;  that  the  suit        1823 
was  revived  against  the  representatives  of  Z».  G.,  and  on  ^^-N^^^ 
the  24th  of  July,  1820,  a  decree  rendered,  founded  on  the        K*NE 
master's  report  of  the  25th  of  April  preceding,  that  the    BLOODOOOU 
executrix  of  L.  G.  pay  to  the  company  10,713  dollars  and 
^4  cents,  with  interest  from  the  6th  of  April,  1820;  that 
the  company,  on  the  reference  in  that  suit,  charged   the 
note  or  notes  for  900  dollars,  the  balance  alleged  to  have 
been  due  on  share  No.  41,  and  interest  on  the  notes,  and 
the  same  was  allowed  by  the  master  in  his  report,  and  in- 
cluded in  the  decree  against  the  executrix  of  L.  G. ;  that 
none  of  the  dividends  on  share  No.  41,  from  the  1st  of  May, 
1804,  were  allowed  or  credited  to  the  executrix  of  L.  G., 
and  those  profits  had  not  been  credited  or  paid  to  L.  G. 
in  his  lifetime,  ^before  the  transfers  of  the  seven  shares,       [  *  11)2  j 
and  of  such  profits  as  had  been  made  and  delivered  to  the 
society  as  aforesaid. 

Upon  this  statement  of  facts,  it  would  seem,  that  the  as- 
signees of  L.  G.  had  a  valid  right  of  action  at  law,  for  the 
dividends  or  profits  arising  on  share  No.  41.  The  assig- 
nees might  have  been  let  in  to  parol  proof  of  the  assign- 
ment or  transfer  of  share  No.  41,  and  of  the  profits 
thereon,  from  the  1st  of  May,  1804,  if  the  society  had 
refused  inspection  of  the  instrument,  which  they  retained. 
They  could  have  supplied  the  absence  of  the  certificate, 
or  compelled  its  production,  as  a  matter  of  evidence,  by 
lawful  means,  and  have  established  their  right  to  an  account 
of  those  profits.  I  do  not  apprehend,  that  the  issuing  of 
a  new  certificate  was  indispensable  to  their  title  to  the 
dividends,  for  they  had  been  duly  assigned  by  L.  G.,  and 
the  assignment  averred  to  be  valid,  according  to  the  course 
and  practice  of  the  society ;  and  the  society  had  notice  of 
the  assignment,  and  were  in  possession  of  the  transfer 
itself,  which  was  withheld,  as  the  bill  avers,  upon  false  and 
fraudulent  pretexts.  The  bill,  however,  states,  that  the 
society  refused  to  surrender  up  the  certificate  and  transfer 
endorsed  upon  it,  or  to  issue  a  new  certificate,  or  to  pay 
to  L.  G.  or  to  his  assigns,  any  dividends  due  or  to  grow 
due  on  the  share,  until  a  debt,  with  interest,  which  they 
claimed  upon  the  share,  was  paid.  TJu's  was,  according 
lo  the  bill,  an  unjust  and  fraudulent  proceeding,  without 
truth  or  justice  to  wjirrant  it ;  and  I  entertain  no  doubt 
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1823.  that,  upon  the  allegations  in  the  bill  itself,  a  just  cause 
of  action  existed  in  the  autumn  of  1804,  and  at  ever) 
succeeding  period,  when  dividends  were  declared,  for  an 
Bi.  onoooo.  account  and  payment  of  the  dividends.  The  tianbiH- 
wa»  an  order  by  L.  G.  upon  the  society,  to  pay  the  divi- 
dends to  J.  fy  A.  Kane,  and  by  accepting  and  retaining 
the  transfer,  the  society  recognized  the  title  of  the 
assignees,  though  upon  unfounded  pretexts  they  considered 
it  as  subject  to  a  lien,  which  they  claimed  upon  the  share 
and  its  proceeds,  for  a  debt  due  from  L.  G. 

133  ]  *The  remedy  at  law  thus  clearly  existing,  it  follows  from 

the  doctrine  already  sufficiently  shown  and  illustrated, 
that  the  plaintiffs  cannot  resist  the  plea  of  the  statute  of 
limitations,  upon  the  ground  of  an  original  and  direct 
trust.  They  must  succeed,  if  at  all,  upon  the  ground  that 
the  bill  contains  a  charge  of  facts  and  circumstances,  con- 
stituting an  equitable  bar  to  the  interposition  of  the  statute, 
and  that  the  answer  put  in  as  auxiliary  to  the  plea  has 
not,  as  it  ought  to  have  done,  met  those  circumstances, 
and  fully  and  precisely  denied  them.  There  is  no  doubt 
of  the  existence  and  good  sense  of  this  rule  of  pleading. 
It  was  fully  explained  and  supported  in  the  case  of  Good- 
rich v.  Pendleton,  (3  Johns.  Ch.  Rep.  384.)  and  the  only 
question  is,  whether  the  facts  in  this  case  be  such  as  to 
warrant  the  application  of  the  rule. 

The  resolution  which  a  majority  of  the  board  of  direct- 
ors passed  on  the  16th  of  November,  1804,  retaining  the 
certificate  for  share  No.  41,  and  the  dividends  thereon, 
did  not,  of  itself,  work  any  legal  suspension  of  the  right 
of  action  for  those  dividends.  This,  I  apprehend,  could 
not  well  be  maintained,  and  the  bill  contradicts  it,  and 
does,  in  substance  and  effect,  if  not  in  terms,  insist  on  a 
continued  and  subsisting  right  of  action,  from  the  time  of 
the  demand  and  refusal.  That  refusal  amounted  to  a  con- 
version of  the  proceeds,  and  the  statute  of  limitations 
began  to  run  from  that  time,  and  the  defendants  are  en- 
titled to  the  benefit  of  it,  provided  they  are  not  precluded 
by  those  charges  in  the  bill  which  may  take  the  case  out  of 
the  statute,  unless  they  are  sufficiently  met  and  denied  by  the 
answer.  The  charge  I  principally  allude  to,  is,  that  very 
resolution  of  the  board  of  directors  to  retain  the  certificate 
of  share  No.  41,  and  not  to  issue  another,  and  to  refaiii 
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the  dividends  due,  and  to  become  due  thereon,  vpitil pay-  18*23. 
went  should  be  made  of  a  debt  of  L.  G.  on  that  share,  and 
for  which  the  society  held  his  stock  note  for  900  dollars. 
Another  charge  in  the  bill,  in  relation  to  this  point,  is,  that 
in  1805,  the  society  filed  a  bill  *in  this  Court  for  an 
account  against  L.  G.,  and  which  suit  was  not  brought  to 
a  final  hearing  against  his  representative  until  1820,  when 
that  very  note  for  900  dollars  was  charged  as  the  balance 
due  on  share  No.  41,  and  allowed  by  the  master;  and  the 
sum  reported  due  was  afterwards  collected  and  paid. 
Was  not  this  resolution  of  the  directors  an  acknowledg- 
ment that  the  dividends  were  to  be  retained  by  them,  in 
trust  for  the  assignees,  but  subject  to  their  lien,  until  the 
debt  for  which  it  was  retained  in  pledge  was  paid,  and 
which,  according  to  the  charge  in  the  bill,  the  society 
admitted  was  an  unsatisfied  debt  in  1820?  It  would  seem 
to  be  against  conscience,  and  an  act  of  fraud,  for  the 
society  to  be  permitted  to  avail  themselves  of  the  statute, 
when,  by  their  own  act,  they  had  postponed  the  payment 
until  the  happening  of  a  certain  event,  and  which  did  not 
take  place  until  within  the  last  six  years.  A  pure  plea  of  A  Pure  p'«  * 

J  .  of    the    statute 

the  statute  is  no  bar,  where  there  are  circumstances  of  limitations  is 
stated  in  the  bill  which  take  the  case  out  of  it,  as  an  offer  ^£"'01?^- 
to  account,  an  acknowledgment  of  the  debt,  a  promise  to  cumstances,  «* 

an  offer  to  a» 

pay,  or  to  do  what  was  right  and  just,  or  a  promise  to  count,  ackm.wi- 
pay  when  assets  came  to  hand,  unless  the  plea  be  ac-  fseSto'pay>.r\"<'.' 
companied  with  an  averment  or  answer,  destroying  the  to  take  the  case 

'  /  — B  out    of    i»,   un- 

force  of  these  circumstances.  (Beanies' s  Pleas,  169.  and  less  there  be 
the  cases  of  Pomfret  v.  Windsor,  2  Ves.  485.  Andrews  v.  answer"1""1  ii'."' 
Brown,  Prec.  in  Ch.  385.  Baillie  v.  Sibbald,  15  Ves.  485  ;  Vro-vins,  "7 

'  /  urce    of    si  irk 

and    Gahuay  v.   Earl  of  Barrymore,  there  cited;  and   see 

also,  3  Aik.  70.  anon.)  Lord  Manners  intimated,  (in  Bar- 
rington  v.  O'Brien,  (1  Ball  fy  B.  178.)  that  to  persuade 
a  party  not  to  prosecute  by  holding  out  promises  until  the 
debt  is  barred  by  the  statute,  was  a  fraud  ;  and  that  a  plea 
of  the  statute  ought  not  to  be  sustained.  Mr.  Beames,  in 
noting  this  case,  supposed  that  such  promises  could,  gene- 
.ully  speaking,  prevent  a  pure  plea  of  the  statute  holding 
as  a  Dar. 

My  impression,  from  these  facts,  is,  that  the  society  can 
not  be  permitted  to  rest  upon  the  statute,  if  their  resolution 
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1823.       *stood  unrevoked,  and  the  debt  for  which  the  dividends 
^~v*^>  were  retained  in  pledge  was  not  paid,  until  within  the  last 

KANE  six  yeari,  because,  during  all  that  time,  we  must  contend 
^LOOPCOO*  that  ihere  was  a  continuing  and  subsisting  trust,  by  their 
own  acknowledgment,  as  to  those  dividends.  This  in- 
ference is  the  stronger,  when  we  consider  the  further  fact, 
avowed  in  the  bill,  that  none  of  the  dividends  on  share  No. 
41  were  allowed  or  credited  to  the  representative  of  L.  G., 
nor  allowed  or  credited  or  paid  to  him  in  his  lifetime,  be- 
fore the  transfer  of  the  share,  as  already  mentioned  ;  and 
when  we  also  take  into  consideration  the  fact  avowed  in 
the  answer  accompanying  the  plea,  that  J.  K.,  about  the 
year  1813  or  1814,  presented  to  the  society  an  account, 
in  which  he  charged  the  society  with  the  value  of  the 
share  No.  41,  and  the  dividends  accrued  thereon,  "and 
that  he  was  allowed,  in  account  with  the  society,  for  the 
same."  If  we  were  to  assume  as  valid  the  claim  of  the 
society  to  hold  the  share  No.  41,  and  the  dividends 
thereon,  by  way  of  pledge  or  security  for  the  debt  of 
L.  G.,  (and  the  society  cannot  object  to  this  assumption,) 
the  assignees  had  a  right  to  redeem,  at  any  length  of  time, 
indefinitely,  (as  there  was  no  specified  time  of  redemp- 
tion,) until  the  debt  was  paid,  or  until  they  were  called 
upon  by  the  society  to  redeem.  If  the  society  took  no 
effectual  measures  to  recover  that  debt,  until  1820,  and 
never  called  upon  the  assignees,  in  the  mean  time,  to  redeem, 
they  surely  cannot  be  permitted,  in  this  suit,  to  interpose 
the  statute  of  limitations,  pending  their  own  delay.  When 
it  is  stated  in  the  answer,  that  J.  K..  in  1813,  charged  the 
society  with  the  value  of  share  No.  41 ,  and  that  he  was 
allowed  in  account  for  it,  I  do  not  understand  the  defend- 
ants to  mean  that  it  was  settled,  for  then  they  would  have 
set  up  payment,  without  resorting  to  the  plea.  They  must 
have  meant,  that  it  was  allowed  in  the  account  as  a 
subsisting  demand.  It  was,  in  fact,  a  recognition  of 
the  trust. 

This  view  of  the  question,  in  respect  to  share  No.  41, 
[  *  136  ]  *was  not  considered  by  me  upon  the  former  discussion,  be- 
cause it  was  not  distinctly  put  forward  on  the  part  of  the 
plaintiffs,  who  seemed  to  rely  upon  the  application  of  the 
general  doctrine,  that  no  time  bars  a  direct  trust  in  this 
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Court,  and  which  doctrine,  under  the  explanations  which 
have  been  given,  I  am  obliged,  according  to  my  sense  of 
the  law,  to  consider  as  inapplicable. 

I  shall,  accordingly,  according  to  the  former  decree, 
hold  the  plea  to  be  good,  not  only  to  so  much  of  the  bill 
as  relates  to  the  expenditures  of  moneys  by  the  plaintiff 
J.  K.,  but  to  so  much  of  the  bill  as  relates  to  the  dividend 
or  profit  on  the  seven  shares,  from  the  1st  of  May  to  the 
9th  of  October,  1 804 ;  and  I  shall  overrule  the  plea  as  to 
so  much  of  the  bill  as  relates  to  the  dividends  on  share  No. 
41,  and  direct  that  the  plea,  as  to  that  part  of  the  bill, 
stand  for  an  answer,  with  liberty  to  the  plaintiffs  to  except. 
And  I  shall  also,  as  before,  allow  the  plaintiffs  to  amend 
their  bill  as  they  shall  be  advised,  and  as  the  practice  of 
the  Court  shall  warrant,  upon  payment  of  costs,  and  the 
other  usual  terms,  and  with  liberty  also,  within  twenty 
days,  to  except  to  the  answer. 

Order  accordingly. 


*SLEE  against  BLOOM  and  others.  [  *  137 

Where  the  order  for  confirming  a  master's  report  is  regular,  the  order 
will  not  afterwards  be  vacated,  so  as  to  allow  the  defendant  to  ex- 
cept to  the  report,  when  he  purposely  kept  back  his  objections  at 
the  time,  and  did  not  state  them  before  the  master,  though  he  had 
lull  knowledge  of  all  the  facts  which  formed  the  grounds  of  his 
exception. 

MOTION,  on  the  part  of  the  defendants,  to  vacate  an        tp,uz 
order,  confirming  the  master's  report;   and  that  the  de- 
fendants be  permitted  to  except  to  the  report 

Stockholm,  for  the  motion. 
P.  Ruggles,  contra. 

TFIE  CHANCELLOR.     The  order  for  confirming  the  re- 
port was  regular.     The  defendants  were  duly  summoned 
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1523.       to  appear  before  the  master,  on  the  25th  of  February,  tc 
v_^— sx^x^x  settle  the  report,  which  was  filed  on  the  28th  of  February. 

*/  ' 

fcji.KK        anc|  a  ruje  entered  that  it  stand  confirmed,  unless  cause 

V. 

m.uoM.       was  shown  against  it  in  eight  da\s. 

Exceptions  were  not  filed  or  served,  until  the  10th  of 
March ;  and  this  was  too  late,  as  the  eight-day  rule  had 
expired.  The  solicitor  for  the  plaintiff  refused  to  receive 
the  exceptions,  and  he  placed  his  refusal  on  strict  right. 

The  defendants  do  not  entitle  themselves  to  be  let  in 
upon  terms ;  because  the  equity  of  the  case,  on  this  point 
is  against  them.  There  had  been  a  prior  reference  in 
the  cause,  in  June,  1822;  and  the  claims  of  the  plain- 
tiff, and  the  objections  on  the  part  of  the  defendants,  were 
then  laid  before  the  master.  But  the  defendants  did  not 
then  offer  any  of  the  objections,  the  rejection  of  which,  on 
this  last  reference,  forms  the  ground  of  the  exceptions. 
f  *  138  ]  *That  ground  of  objection  was  mentioned  on  the  first  refer 
ence,  by  one  of  the  defendants  ;  but  their  counsel  remark 
ed,  that  they  should  not  set  up  that  objection  at  that  time, 
and  it  was  not  brought  before  the  master.  When  the  ex 
.  ceptions  to  the  first  report  of  the  master  were  argued,  at 
the  last  August  term,  the  defendants  were  requested  to 
raise  the  very  objections,  which  now  form  the  substance 
of  the  exceptions,  and  have  them  discussed  and  settled ; 
and  they  refused  to  do  so. 

It  would  be  vexatious  and  oppressive,  to  allow  a  party  to 
keep  back  part  of  the  objections,  when  he  had,  at  the  time, 
full  knowledge  of  all  the  facts,  and  held  them  in  reserve 
for  a  new  reference.  This  would  render  litigation  inter- 
minable. It  was  the  duty  of  the  party  to  have  stated  all 
their  existing  objections  to  the  demand,  before  the  master, 
upon  the  first  reference,  and  not  raise  them  in  this  way  in 
detail,  so  as  to  have  a  separate  reference  on  each  objec- 
tion. If  he  does  not  make  his  objections  in  due  season,  he 
ought  to  be  deemed  to  have  waived  them  ;  and  especially 
he  cannot  come,  on  the  foot  of  grace  and  favor,  to  have 
them  received,  after  he  has  lost  his  opportunity,  by  the 
regular  practice  of  the  Court. 

Motion  denied,  with  costs 
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*ORTLEY    AND   BAKER,  Committee  of  SPERRY,  a 
Lunatic,  against  MESSERE  and  others. 

[Approved,  3  Barb.  Ch.  31.] 

A  lunatic  is  not  a  necessary  party  plaintiff  with  his  committee,  on  a 
bill  to  set  aside  an  act  done  by  the  lunatic,  under  mental  imbecility ; 
though  it  is  the  general  practice  to  join  them,  it  is  only  matter  of 
form. 

BILL  to  set  aside  acts  done  by  the  lunatic  while  incom-       Apri.  4. 
petent.      General  demurrer,  for  that  the  lunatic  was  not  a 
party  plaintiff,  and  because  the  bill  contained  no  ground 
for  a  decree. 

•S*.  S.   Gardiner,  for  the  defendants,  in  support  of  the 
demurrer,  cited  Mitford's  PL  28.     2  Wils.  130.     Hutt.  16 
8  East,  228.     Dickens,  378.     2  Madd.  Tr.  592,  593. 

G.  Brinckerho/,  contra,  cited  2  Madd.  Tr.  75.  175. 
Cro.  Eliz.  298.  622.  1  Eq.  Cas.  Abr.  279.  2  Johns. 
Ch.  Rep.  242.  4  Johns.  Ch.  Rep.  294.  5  Johns.  Ch. 
Rep.  184. 

THE  CHANCELLOR.  It  is  not  necessary  for  the  lunatic 
herself  to  be  a  party  plaintiff  with  her  committee,  to  set 
aside  an  act  done  by  her  while  she  was  under  mental  im- 
becility. The  same  objection  was  made  in  the  case  of 
the  Attorney-General,  on  behalf  of  Smith,  a  lunatic,  v.  Park- 
hurst,  (1  Ch.  Cas.  112.)  and  overruled  by  the  lord 
keeper.  The  suit,  in  that  case,  was  for  relief  against  an 
act  done  by  the  lunatic  while  a  lunatic.  In  another  case, 
(Ridler  v.  Ridler,  1  Eq.  Cas.  Abr.  279.)  the  bill  was  by 
the  lunatic  and  his  committee  to  set  aside  a  settlement  made 
by  him  while  a  lunatic,  and  a  demurrer  was  put  in,  be- 
cause the  lunatic  was  a  party  with  his  committee,  and  the 
*demurrer  was  overruled.  It  would  seem,  therefore,  to  be  [  *  140  ] 
immaterial,  and  but  matter  of  form.  The  lunatic  may 
be  joined  with  the  committee,  or  omitted,  according  to 
these  cases.  There  was  a  distinction  suggested  in  the 
case  of  the  Attorney-General,  on  behalf  of  Woolrich,  v. 
Woolrich,  (I  Ch.  Cas.  153.)  between  the  cases  of  a  bill 
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to  set  aside  an  act  done  while  the  party  was,  and  before 
he  was,  a  lunatic ;  but  that  distinction  is  not  to  be  found 
in  the  two  cases  which  have  been  cited.  The  general 
practice,  however,  is  to  unite  the  lunatic  with  the  commit- 
tee, as  was  done  in  2  Fern.  678.  But  there  does  not  ap- 
pear to  be  any  use  in  it,  or  any  necessity  for  it,  as  the 
committee  have  the  exclusive  custody  and  control  of  the 
estate  and  rights  of  the  lunatic.  The  lunatic  may  be  con- 
sidered as  a  party  by  his  committee  ;  and,  like  trustees  of 
an  insolvent  debtor,  the  committee  hold  the  estate  in  trust 
under  the  direction  of  this  Court. 

Demurrer   overruled,   and   the   defendants  ordered   to 
answer. 


WOTTEN  and  Wife  against  COPELAND  and  others 

[Followed,  Hopk.  504.] 
The  owners  of  the  equity  of  redemption,  as  well  as  tenants  in  c  ja 

mon,  for  life  or  for  years,  may  have  partition  of  their  interest,  as  be 

tween  themselves. 
But  mortgage  and  judgment  creditors  cannot  be  compelled  to  join 

with  them  in  a  bill  for  a  partition ;  nor  can  any  relief  be  prayed 

against  them ;  nor  can  their  rights,  in  any  degree,  be  affected  by 

the  partition. 

April*.  BILL  for   a   partition,  stating  that    George    Copeland 

died  seised  of  three  houses  and  lots  in  the  city  of  New- 
*  1 4 1  ]  York,  *and  left  five  heirs,  of  whom  the  wife  of  the  plain- 
tiff fVotten  was  one,  and  the  first  four  defendants  were 
the  other  heirs.  The  bill  stated,  that  all  the  lots  were  en- 
cumbered by  mortgages  and  judgments ;  and  the  mortgage 
and  judgment  creditors  were  made  defendants.  The 
prayer  of  the  bill  was,  for  a  partition  or  sale  of  the  lots, 
and  that  the  encumbrances  be  paid  out  of  the  proceeds. 
The  creditors  answered. 

Boyd,  for  the  Eagle  Fire  Insurance   Company,  mortga- 
gees of  G.  C.,  insisted,  that  the  plaintiffs  were  not  entitled 
to  any  decree  affecting  them,  except  to  redeem,  which 
was  not  asked. 
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* 

The  other  defendants  did  not  appear  at  the  hearing. 

H.  Bleecker,  for  the  plaintiffs.  WOTTEH 

COPELAHD 

THE  CHANCELLOR.  The  plaintiffs  are  entitled  to  a  par- 
tition, as  to  the  equity  of  redemption  merely.  The  mort- 
gage and  judgment  creditors  have  no  concern  with  the 
partition ;  and  their  rights  cannot  be  affected  by  it.  A 
sale  of  the  entire  legal  and  equitable  estate  could  not  be 
effected  in  this  way.  Tenants  in  common  of  an  interest 
less  than  a  fee,  even  of  an  interest  in  a  lease  for  years,  may 
have  partition  of  such  minor  interest,  as  between  them- 
selves. But  the  mortgagees  and  judgment  creditors  can- 
not be  compelled  to  join  in  the  partition.  No  relief  can 
be  prayed  against  them,  and  their  rights  cannot  be  af- 
fected by  the  partition.  (Baring  v.  Nash,  1  Ves.  fy 
Bea.  551.) 

The  bill,  as  to  them,  must  be  dismissed,  with  costs. 

As  to  the  heirs,  a  partition  may  be  had,  and  let  a  com- 
mission issue  accoi  iingly. 
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*The  ALBANY  INSURANCE  COMPANY  against  LAN 
SING  and  others. 

A  mortgage,  after  describing  the  premises,  contained  an  exception  of 
such  village  lots  as  have  been,  or  may  oe,  laid  out  by  the  mortgagor 
within  certain  limits,  so  that  the  whole  of  the  said  lots  do  not  ex- 
ceed 50  acres.  The  mortgage  was  recorded  the  13th  of  October, 
1817;  and  on  the  29th  of  April,  1820,  the  mortgagor  released  to 
the  mortgagees  his  right  under  the  exception,  beyond  ten  acres  in 
extent,  or  any  buildings  erected  on  the  same,  &c.  On  a  bill  for  a 
foreclosure,  a  creditor,  having  a  judgment  against  the  mortgagor, 
of  the  25th  of  April,  1820,  claimed  the  whole  50  acres  as  not  in- 
cluded in  the  mortgage :  Held,  that  the  50  acres  were  included  in  the 
mortgage,  subject  to  the  election  and  appropriation  of  the  mortga- 
gor, who  was  bound  to  make  his  election  in  a  reasonable  time , 
and  if  his  power  was  not  exercised  before  the  commencement  of 
the  suit,  he  must  be  deemed  to  have  waived  the  exception.  And 
the  master  was  directed  to  ascertain  what  village  lots  had  been 
laid  out  by  the  mortgagor  before  the  suit,  and  to  exempt  them  from 
the  sale,  provided  they  did  not  include  more  than  ten  acres  in  quan- 
iily,  nor  include  any  buildings,  &c. 

Ap-iU.  BILL  to  foreclose  a  mortgage  upon  two  separate  par- 

cels of  land  in  Scoharie  county.  Each  parcel  was  de- 
scribed by  metes  and  bounds,  and  then  followed  this  ex 
ception :  "  Excepting  out  of  the  said  parcels  such  village 
lots  as  have  been,  or  may  be,  laid  out  by  the  said  morr- 
gagor  within  half  a  mile  of  his  toll-bridge  on  the  said 
premises  across  the  Scoharie  creek,  so  that  the  whole  of 
the  said  lots  shall  not  exceed  50  acres."  The  mortgage 
was  registered  the  13th  of  October,  1817.  On  the  29th 
of  April,  1 820,  the  mortgagor  released  to  the  plaintiffs  his 
right  and  interest  under  the  exception,  so  far  as  the  same 
exceeded  ten  acres  in  extent,  or  any  buildings  erected  on 
the  same,  with  the  garden  grounds  appurtenant  thereto. 
P.  P.  G octet,  one  of  the  defendants,  was  a  judgment 
[  *  143  ]  ^creditor  of  the  mortgagor,  and  his  judgment  was  docketed 
on  the  25th  of  April,  1820;  and  he  claimed  the  whole 
or  the  50  acres,  as  not  covered  by  the  mortgage,  and  as 
subject  to  his  lien. 

Parker,  for  the  plaintiffs. 
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Henry^  for  the  defendant  Goelet. 

THE  CHANCELLOR.  The  50  acres  were  included  in 
the  mortgage,  and  made  subject  to  the  election  and  ap- 
propriation of  the  mortgagor,  and  the  grant  of  them  was 
liable  to  be  defeated  by  matter  subsequent.  Unless  the 
ots  were  actually  laid  out,  the  exception  did  not  operate 
to  defeat  or  impair  the  grant  of  the  entire  parcel,  as  the 
whole  was  conveyed  subject  to  such  election  and  power. 
The  election  ought  to  be  made  in  a  reasonable  time ;  and 
if  not  made,  the  exception  had  no  operation,  except  as  to 
lots  then  actually  laid  out.  If  the  mortgagor  did  not  avail 
himself  of  this  power  by  the  time  of  the  commencement 
of  the  suit,  he  must  be  deemed  to  have  waived  it ;  for  the 
exception  extended  only  to  such  parts  of  the  premises,  not 
exceeding  50  acres,  as  had  been,  or  should  be,  laid  out 
into  lots.  This  power  was  likewise  reduced  to  the  limits 
ot  10  acres  by  the  subsequent  release,  and  the  subsequent 
judgment  creditor  can  have  no  right  equal  to  that  of  the 
mortgagee,  except  as  to  the  lots  so  laid  out. 

The  following  direction  was  inserted  in  the  usual  decree 
for  the  sale  of  the  mortgaged  premises : 

"That  the  master,  previous  to  the  sale,  inquire  and 
ascertain  whether  any,  and  if  any,  how  many  village  lots, 
within  the  limits  and  extent  prescribed  in  the  mortgage, 
had  been  laid  out  by  the  mortgagor  before  the  com- 
mencement of  the  suit ;  and  that  he  ascertain  and  describe 
those  lots,  which  may  have  been  so  laid  out,  by  metes 
and  bounds ;  provided  always,  that  the  same,  when  so  as- 
certained, *shall  not  include  more  than  ten  acres  of  land  in  [  *  144  ] 
quantity,  nor  include  any  buildings  erected  thereon,  or 
any  garden  grounds  appurtenant  thereto,  and  that,  at  the 
sale,  the  lots,  if  any,  so  ascertained  and  described  under 
the  above  limitations,  be  exempted  from  the  sale,  as  not 
covered  by  the  mortgage,  and  that  the  master  make  re- 
port of  the  lots  he  shall  so  describe." 

VOL.  VII.  17  129 


I  11  CASES  IN  CHANCERY. 

1823. 

\VlIITKEY 

M'KuidET.  WHITNEY  against  M'KINNEY. 

[Distinguished,  1  Edw.  408.     Followed.  Clarke,  437;  2  Paige,  295. 
8o«  1  Sandf.  Ch.  78.  J 

On  a  bill  for  foreclosure  by  the  assignee  of  a  mortgage,  the  mortga 
gee  need  not  be  made  a  l>arty,  he  having  parted  with  all  his  iutei 
est  by  an  absolute  assignment. 

Nor  does  the  circumstance,  that  the  mortgagee  took  possession  of 
the  premises  and  received  the  rents  and  profits,  until  the  assign 
ment,  render  it  necessary  to  make  him  a  party. 

So,  where  a  mortgage  has  been  absolutely  assigned,  it  is  not  necessary 
to  make  the  mortgagee  a  party  to  a  bill  brought  by  the  mortgagor 
to  redeem,  for  the  assignee,  standing  in  the  place  of  the  original 
mortgagee,  will  be  decreed  to  convey. 

April  16  BILL,  filed  August  3,  1822,  stated  that  the  defendant, 

on  the   20th   of  December,   1816,  executed  a   bond  and 
mortgage  to  Ezekiel  Crocker,  to  secure  the  payment  of 
3000  dollars,  the  one  half  on  the  1st  of  October,  181H,  and 
the  other  half  on  the  1st  of  October  following.     On  trie 
28th  of  May,  1817,  a  payment  of  92  dollars  and  87  cems 
was  made ;  and  on  the  3d  of  November,  1817,  an  agree- 
ment  was  entered  into  between   C.  and  the   defendant 
and  endorsed  on  the  bond,  by  which  C.  stipulated,  that  if, 
before  the  time  of  the  last  payment,  the  mortgagor  should 
satisfy  the  encumbrances  existing  on  the  mortgaged  prem 
ises,  before  the  mortgage,  so  that  the  title  of  a  purchaser 
on  a  sale  under  the  mortgage  should  be  fully  confirmed 
C.  would  not  hold  the  defendant  responsible  for  the  pay 
ment  of  the  bond,  but  be  satisfied  with  the  lands  bound  by 
f  *  145  ]       the  mortgage.     That  on  the  3d  of  Ju/?e,*1822,  C.,  being 
ndebted  to  the  plaintiff,  assigned  the  bond  and  mortgage 
to  nim,  under  seal,  in  payment  of  the  debt,  which  assign- 
nent  was  absolute,  and  gave  the  plaintiff  full  power  to 
collect  the  money,  and  apply  the  same  to  his  own  use 
C.  on  the  3d  of  November,  1817,  entered  into  possession 
of  the  mortgaged  premises,  except  12  rods  of  land,  and 
received  the   rents  and   profits   until  the   assignment   to 
the  plaintiff,  who  entered  into  possession  of  a  part  of  the 
premises,  and  received  the  rents  and  profits.     That,  on 
the  3d  of  November,  1817,  it  was  agreed   by  parol,  that  C. 
should  accept  from  the  defendant  the  mortgaged  premises, 
in  satisfaction  of  the  bond  and  mortgage  ;  but  that  0.  being 
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•.n  embarrassed  circumstances,  and  desirous  that  the  title  1823. 
should  remain  in  the  defendant,  agreed  that  the  endorse- 
ment should  be  made  on  the  bond  as  above  mentioned,  by 
which  it  was  intended  to  release  the  defendant  from  per- 
sonal responsibility,  on  his  satisfying  the  existing  encum- 
brances ;  and  it  was  further  agreed,  that  the  defendant 
should  hold  the  fee  or  equity  of  redemption  of  the  premises 
in  trust  for  C.,  and  to  be  conveyed  to  such  person  and  in 
such  manner  as  C.  should  direct.  That  the  mortgaged 
premises  were  not  worth  the  money  due  on  the  bond  and 
mortgage.  That  since  the  last-mentioned  agreement,  the 
defendant  has  frequently  declared,  that  he  held  the  title 
and  equity  of  redemption  in  trust  for  C.,  and  was  ready  to 
convey  as  he  might  direct.  That  C.,  after  the  agreement, 
took  entire  possession  of  the  premises,  except  the  12  rods, 
with  the  knowledge  of  the  defendant.  That,  on  the  5th 
of  June,  1822,  the  plaintiff  gave  notice  in  writing  to  the 
defendant,  of  the  assignment  of  the  mortgage,  and  the 
defendant  then  agreed  to  release  the  equity  of  redemption 
to  the  plaintiff,  to  save  the  expense  of  foreclosure.  But 
the  defendant,  afterwards,  with  knowledge  of  the  assign- 
ment, on  the  10th  of  July,  1822,  procured  from  C.  a 
satisfaction  and  discharge  of  the  mortgage,  by  which  C. 
acknowledged  that  the  mortgage  had  been  satisfied  and 
discharged,  on  or  before  the  1st  *of  May,  1822;  and  such 
satisfaction  was  entered  of  record  in  the  clerk's  office  the 
1 1th  of  July,  1822.  The  bill  charged,  that  this  certificate 
of  satisfaction  was  false  and  fraudulent,  &c.  That  all  the 
money,  except  the  small  sum  paid,  was  due  on  the  mort- 
gage, &c.  Prayer  that  the  defendant  be  decreed  to 
pay  the  balance  due,  and  that  the  discharge  of  the 
mortgage  be  vacated,  or  that  the  defendant  release  the 
equity  of  redemption,  or  that  the  mortgaged  premises  be 
sold,  &c. 

The  defendant  demurred  to  the  bill :  Because,  by  the 
certificate  of  satisfaction,  the  bond  and  mortgage  were  de- 
clared to  have  been  satisfied  on  the  1st  of  May,  1822, 
which  was  previous  to  the  assignment  to  the  plaintiff:  Be- 
cause the  bond  and  mortgage  were  fully  satisfied  by  the 
agreement  of  the  3d  of  November,  1817.  by  which  C.  was 
to  accept  the  premises  in  full  satisfaction  and  discharge 
of  the  hond  and  mortgage  :  Because  C.,  the  mortgagee,  is 
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1823.  a  proper  party  in  interest,  entitled  and  interested  to 
contest  the  validity  of  the  assignment  to  the  plaintiff,  and 
to  answer  wherefore  he  discharged  the  bond  and  mortgage 
on  the  10th  of  July,  1822,  and  ought  to  have  been  made  a 
party. 

Henry,  in  support  of  the  demurrer. 

Butler,  contra.  He  cited  2  Madd.  Ch.  151.  9  Vesey, 
266.269.  3Ansth.65l.  2  Aik.  39.235.  3  Johns.  Cases, 
322.  330.  4  Vesey,  118.  389.  2  Vernon,  135.  1  CA. 
Cases,  67.  2  P.  Wms.  642.  3  Bro.  25.  510.  1  Vescy, 
Jun.  463.  2  Madd.  Ch.  147.  3  P.  Wms.  210.  7  Vesey, 
287.  19  Vesey,  251.  15  Vesey,  164.  1  Vesey  8f  Bea 
545. 

THE  CHANCELLOR.  I  do  not  apprehend  it  to  be  neces- 
sary, in  all  cases  of  a  bill  to  foreclose  by  the  assignee  of  a 
mortgage,  that  the  mortgagee  should  be  a  party  defend- 
ant. In  Hobart  v.  Abbott,  (2  P.  Wms.  642.)  and  in 
[  *  147  ]  Johnson  *v.  Hart,  (3  Johns.  Cos.  322.)  the  mortgagee 
assigned  his  mortgage  not  absolutely,  as  in  this  case,  but 
by  way  of  mortgage ;  and  he  had,  of  course,  a  right  to  re- 
deem, as  against  his  own  assignee.  The  mortgagee  was, 
therefore,  held,  in  those  cases,  to  be  a  necessary  party. 
But  where  the  assignment  is  absolute,  and  the  mortgagee 
parts  with  all  his  interest  in  the  mortgage,  and  there  is 
nothing  special  and  peculiar  in  the  case,  the  assignee  is 
under  no  necessity  to  make  the  mortgagee  a  party  to  a  bill 
to  foreclose.  The  general  principle,  as  declared  in  Fenton 
v.  Hughes,  (7  Vts.  287.)  is,  that  a  person,  who  has  no 
interest  in  the  suit,  and  is  a  mere  witness,  against  whom 
there  could  be  no  relief,  ought  not  to  be  party.  In  Wil- 
liams v.  Sorrell,  (4  Ves.  389.)  which  was  a  bill  by  an 
assignee  to  foreclose,  the  mortgagee  does  not  appear 
to  have  been  a  party,  though  there  had  been  payments 
made  to  the  mortgagee  before  the  assignment.  So,  in  the 
analogous  case  of  a  mortgage  assigned,  and  a  bill  by  the 
mortgagor  to  redeem,  he  need  not  bring  the  original 
mortgagee  before  the  Court,  for  the  assignee,  as  standing 
in  his  place,  will  be  decreed  to  convey.  (Hill  v.  Adams, 
2  Aik.  39.  Lord  Eldon,  in  9  Ves.  269.  S.  P.)  So,  also,  in 
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Whituorth  v.  Davis,  (1    Ves.   fy  Bea.  545.)  it  was   held,        1823. 
that  a  bankrupt,  who  had  assigned  all  his  legal  and  equi-  *>~**~v**~s 
table  interest,  was  not  a  necessary  party  to  a  bill  against      WHIV™IT 
his  assignees.  M'KINNET 

But  the  present  case  has  been  supposed  to  disclose 
special  circumstances,  rendering  it  proper  that  Crocker, 
the  mortgagee,  should  be  made  a  party  defendant ;  and  it 
becomes  necessary  to  examine  these  circumstances,  in  or- 
der to  ascertain  their  import  and  effect. 

The  bill  states,  that  C.,  the  mortgagee,  took  possession 
of  the  mortgaged  premises,  or  the  principal  part  of  them, 
and  enjoyed  the  rents  and  profits  until  the  assignment  to 
the  plaintiff,  and  which  assignment  purports  to  be  a  full 
and  absolute  assignment  of  all  his  right  and  interest  as  a 
*mortgagee.  This  fact  does  not  require  him  to  be  a  [  *  143 
party.  The  defendant  will  have  a  right,  no  doubt,  as 
against  the  plaintiff,  to  have  an  account  of  these  rents  and 
profits.  But  what  interest  has  C.  in  the  taking  of  that 
account,  more  than  the  mortgagee  had  in  respect  to  the 
previous  payments  in  the  case  of  Williams  v.  Sorrettl 
The  taking  the  account  is  only  to  ascertain  the  credit  due 
on  the  mortgage,  and  will  only  be  material  as  between  the 
parties  to  this  suit,  and  will  not  conclude  C.  one  way  or 
the  other.  Whatever  the  net  value  of  those  rents  and 
profits  may  be,  that  value  will  go  to  the  credit  of  the  de- 
fendant on  his  mortgage,  and  no  relief  can  be  granted  on 
this  bill,  as  against  C.,  in  respect  to  the  rents  and  profits, 
be  they  more  or  less.  It  will  be  a  question  merely 
between  the  parties  to  this  suit,  as  to  the  extent  of  the  credit 
to  which  the  defendant  may  be  entitled  upon  the  mortgage. 

This  fact,  therefore,  does  not  require  that  the  mortgagee 
should  be  made  a  party. 

It  also  appears  by  the  bill,  that  the  mortgagee  claimed, 
under  a  parol  agreement,  concurrent,  in  point  of  time, 
with  a  certain  stipulation  endorsed  upon  the  mortgage,  me 
absolute  right  and  title  to  the  land  in  law  and  equity,  and 
that  the  defendant  held  the  equity  of  redemption  as 
a  naked  trustee  for  him.  But,  from  the  bill  itself,  I 
should  conclude  that  the  defendant  was  entitled  to  the 
right  of  redemption,  notwithstanding  any  such  parol 
agreement ;  and  that  the  assignment  of  the  bond  and  mort- 
gage to  the  plaintiff,  and  the  delivery  of  the  possession 
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1823.       under  it,  stopped  the  mortgagee  from  setting  up  any  such 
**^-~ v-^*-'  parol  agreement,  in  contradiction  to  his  own  assignment, 
WHITNEY      giving  to  the  plaintiff  the  right  to  deal  with  the  mortgage 
M'KixwKT.     as  a  valid  and    subsisting   encumbrance.     Assuming  the 
equity  of  redemption  still  to  reside  in  the  defendant,  (and 
this  is  the  conclusion  arising  upon  the  facts  in  the  bill,) 
the  surplus  moneys,  if  any,  after  satisfying  the  mortgage, 
would  go  to  the  defendant,  and  not  to  Crocker,  the  mort- 
[  *  149  ]       gagee.     *If  we  are  to   take   the  charges  in  the  bill  to  be 
true,  in  judging  upon   the  demurrer,  C.  has  no  interest  in 
this  suit,  for  it  seeks  only  payment  of  the  mortgage  debt, 
or  a  foreclosure  of  the  defendant's  equity  of  redemption. 
The  decree  would  only  affect  that  equity,  and  would  leave 
the   rights   and  claims   of  the   plaintiff  and    C.,   as   be- 
tween each  other,  unaffected,  as   being  matter  foreign  to 
th/j  suit. 

It  might,  perhaps,  be  convenient  to  the  plaintiff  to  have 
brought  C.  into  Court,  so  as  to  have  a  decision  in  this 
cause,  not  only  of  his  claims  against  the  defendant  upon 
the  mortgage,  but  also  of  the  assumed  rights  and  pre- 
tences of  C.,  under  the  parol  agreement.  But  this 
would  be  confounding  different  causes  of  action  in  one 
suit,  and  it  does  not  rest  with  the  defendant  to  raise 
this  objection  of  want  of  parties ;  for,  as  the  mere 
owner  of  the  equity  of  redemption,  he  has  no  interest  in 
the  question,  or  in  any  future  litigation  to  arise  between 
C.  and  the  plaintiff.  It  would  be,  as  to  him,  res  inter 
alias  acta. 

I  shall,  consequently,  overrule  the  demurrer,  and  order 
the  defendant  to  put  in  a  good  and  sufficient  answer  in 
six  weeks ;  and  that  the  question  of  the  costs  of  the  plaintiff, 
upon  this  demurrer,  be  reserved  to  the  final  hearing. 

Demurrer  overruled 
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1823. 

FIELD 

*MOSES  FIELD  tigainst  SCHIEFFELIN  and   others. 

[Followed,  59  Barb.  343.] 

A  guardian,  having  the  legal  power  to  sell  or  dispose  of  the  j  drsonal 
estate  of  his  ward,  in  any  manner  he  may  think  most  conducive  to 
the  purposes  of  his  trust,  a  purchaser  who  deals  fairly,  has  a  right 
to  presume  that  he  acts  for  the  benefit  of  his  ward,  and  is  not 
bound  to  inquire  into  the  state  of  the  trust ;  nor  is  he  responsible 
for  the  faithful  application  of  the  money,  unless  he  knew,  or  had 
sufficient  information  at  the  time,  that  the  guardian  contemplated 
a  breach  of  trust,  and  intended  to  misapply  the  money  ;  or  was,  in 
fact,  by  the  very  transaction,  applying  it  to  his  own  private  purpose. 

THE  bill,  filed  February  3d,  1821,  stated,  that  the  de- 
fendant  Jacob  Schieffelin,  on  the  31st  of  December,  1816, 
executed  a  bond  to  the  defendant  William  James  Stewart, 
as  guardian  of  William  J.  Hopkins,  an  infant,  for  5000 
dollars,  payable  the  31st  of  December,  1821,  with  interest ; 
and  to  secure  the  payment,  he  also  executed  a  mortgage 
of  seven  acres  of  land,  &c.  That  on  the  25th  of  August, 
1819,  the  defendant  W.  J.  S.  applied  to  the  plaintiff  to 
advance  the  amount  of  the  bond  and  mortgage,  represent- 
ing that  he  wanted  the  money  for  the  purposes  of  the  in- 
fant's estate,  and  that  he  had  authority  to  assign  the 
bond  and  mortgage;  and  the  plaintiff  advanced  to  him 
the  sum  of  5228  dollars  and  47  cents,  being  the  amount 
of  the  principal  and  interest  then  due ;  and  IV.  J.  S.,  as 
guardian,  duly  assigned  over  the  bond  and  mortgage  to  the 
plaintiff,  with  power  to  collect  the  same  for  his  own  use 
and  benefit.  The  interest  to  the  31st  of  December,  1819, 
was  paid,  but  there  was  now  due  350  dollars  for  interest, 
and  the  whole  of  the  principal.  That  the  defendant  John 
J.  Stewart,  who  is  surety  for  W.  J.  S.,  the  guardian  of  the 
infant,  alleged,  that  the  bond  and  mortgage  still  belonged 
to  the  infant,  on  the  ground  that  the  guardian  had  no  right 
to  assign  the  same  to  the  plaintiff;  and  had  procured  an 
order,  ex  parte,  on  the  defendant  J.  Schieffelin  not  to  pay 
*the  bond  to  the  plaintiff:  I'rayer  that  the  defendants,  or 
one  of  them,  be  decreed  to  pay  to  the  plaintiff  the  principal 
and  interest  due  on  the  l><>n<l.  and  the  costs ;  or  that  the 
mortgaged  premises  be  sold,  &c. 
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1823.  The  defendant  SchieffeKn,  in  his  answer,  admitted  the 

t-**-x^-^--'  bond  and  mortgage,  and  sum  due,  as  charged  in  the  bill ; 
Fl*LD        and  stated,  that  on  the  2d  of  January,  1822,  J.  J.  S.  and 
ScmEFFKLiN.  the  infant  gave  him  notice,  in  writing,  not  to  pay  the  plain- 
tiff, as  the  guardian  had  no  right  to  assign  the  bond  and 
mortgage  to  the  plaintiff;  that,  had  it  not  been  for  this  no 
tice,  he  would  have  paid  the  interest,  and  was  ready  to 
pay  as  the  Court  shall  direct. 

The  defendant  W.  J.  S.  admitted  that  he  took  the 
bond  and  mortgage  as  guardian,  having  been  duly  appoint- 
ed guardian  of  the  person  and  estate  of  H.  That  the 
interest  was  paid  to  him  for  two  years.  That,  being  in 
want  of  money,  he  applied  to  the  plaintiff  in  August,  1819, 
to  advance  the  amount.  That,  at  that  time,  the  mortgage 
security  was  not  worth  more  than  2000  dollars,  there 
being  a  -previous  mortgage  on  the  premises  for  1000 
dollars,  of  which  he  was  ignorant  when  he  took  the  mort- 
gage. That  he  believed  it  to  be  for  his  interest  to  sell 
the  mortgage.  That  he  represented  to  the  plaintiff,  that 
he  had  full  right  to  sell  the  bond  and  mortgage,  as  guardian. 
That  the  plaintiff  paid  him  the  full  amount  of  the  bond 
and  mortgage  which  he  assigned  to  him,  as  stated  in  the 
bill,  &c. 

The  defendant  J.  J.  S.  answered,  that  W.  J.  S.  was 
appointed  guardian  of  the  infant,  H.,  on  the  18th  of  Octo- 
ber, 1816,  and  that  J.J .  S.  and  Thomas  Bulkley  were  his 
sureties,  in  a  bond  for  20,000  dollars.  That  the  plaintiff, 
by  an  agent,  proposed  to  the  guardian  to  buy  the  bond 
and  mortgage  in  question,  and  Tcneio  that  the  guardian 
had  no  occasion  for  the  money,  for  the  purpose  of  the 
estate  of  tne  infant,  nor  any  authority  to  assign  it.  That, 
in  order  to  defraud  this  defendant,  as  surety  of  the  guar- 
dian, the  plaintiff  induced  the  guardian  to  apply  to  the 
•'  *  152  ]  *defendant  Schieffelin  to  give  a  new  bond  and  mortgage, 
in  his  own  name,  and  not  as  guardian,  on  condition  that 
the  other  should  be  cancelled,  so  that  the  plaintiff  might 
take  an  assignment  of  it.  That,  failing  in  this  application, 
he  requested  /.  J.  S.,  on  the  5th  of  August,  1819,  to  give 
a  new  bond  and  mortgage,  at  a  lower  rate  of  interest,  and 
that  the  interest  then  due  should  be  abandoned.  That  be- 
fore the  plaintiff  advanced  any  money  to  /.  J.  S.,  and  took 
the  assignment,  he  knew  that  the  moneys  secured  by  the 
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bond  and  mortgage  belonged  to  the  infant,  and  was  advised        1823. 
against  taking  the  assignment,   as  it  would  be  unjust  and  ^*^^~*+^ 
illegal.     This  defendant  insisted,  that  the  infant  was  still        FlEI  D 
entitled  to  the  moneys  secured  by  the  bond  and  mortgage.  SCHIEFKKI.I» 
He  admitted  the  notice  and  order  on  S.  not  to  pay  the 
plaintiff.     The  answer  of  the  infant,  by  his  guardian,  E. 
Elmendorf,  was  to  the  same  effect. 

The  cause  was  brought  to  a  hearing  on  the  pleadings 
and  proofs. 

Wells,  for  the  plaintiff. 

T.  A.  Emmet,  for  the  defendants. 

THE  CHANCELLOR.  The  bond  and  mortgage  which  the 
plaintiff  claims,  were  taken  by  William  James  Stewart,  in 
his  character  of  guardian  of  the  person  and  estate  of  Hop- 
kins, the  infant,  and  to  which  trust  he  had  been  duly  ap- 
pointed by  this  Court.  That  he  had  a  legal  control  over 
that  bond  and  mortgage,  and  a  right  to  collect  and  receive 
the  money  due  thereon,  and  a  legal  right  to  sell  and  assign 
the  same,  in  the  due  exercise  of  his  discretion  as  guardian, 
is  a  proposition  that  does  not  seem  to  admit  of  dispute. 
The  bond  was  not  due  when  it  was  assigned  to  the  plain- 
tiff; but  if  the  money  was  wanting  for  the  purposes  of  the 
trust,  either  for  discharging  encumbrances,  or  for  making 
more  advantageous  investments,  or  for  payment  of  debts 
*and  for  the  better  maintenance  and  education  of  the  ward,  [  *  153  % 
or  for  any  purpose  whatever,  connected  with  the  faithful 
discharge  of  the  trust,  and  beneficial  to  the  infant,  the 
guardian  had  just  right  and  lawful  authority  to  raise  the 
money  by  the  assignment  of  the  bond  and  mortgage.  The 
necessity  or  expediency  of  the  measure  rested  entirely  in 
the  judgment  and  discretion  of  the  guardian.  He  was,  as 
between  him  and  the  purchaser,  the  proper  and  the  exclu- 
sive judge  of  that  expediency.  It  was  not  the  duty  or  the 
business  of  the  purchaser  to  inquire  into  the  necessity  of  the 
assignment,  or  to  see  to  the  application  of  the  purchase 
money.  He  had  a  right  to  presume,  in  the  absence  of  all 
direct  and  plain  proof  to  the  contrary,  that  the  guardian 
was  exercising  his  power  fairly  and  faithfully,  in  conformity 
with  his  duty. 
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1823.  This  case,  then,  turns  upon  the  question  of  fact,  whether 

the  guardian  committed  a  breach  of  trust  in  the  assignment 
Of  tjie  kond  an(j  mortgage,  and  whether  the  plaintiff  was  a 
party  to  that  breach  of  trust.  If  there  was  any  fraud  or 
collusion  between  the  plaintiff  and  the  guardian,  or  if  the 
plaintiff  knew  or  was  sufficiently  informed,  when  he  accept- 
ed of  the  bond  and  mortgage,  that  the  guardian  had  in  con- 
templation a  breach  of  trust,  and  intended  to  misapply  the 
moneys,  then,  I  apprehend  that  the  plaintiff  must  be 
deemed  to  have  taken  the  bond  and  mortgage  in  trust  for 
the  infant.  But  on  this  point  there  is  not  sufficient  evi- 
dence to  affect  the  right  and  title  of  the  plaintiff. 

The  assignment  purports,  on  its  face,  to  be  for  a  fair 
and  valuable  consideration,  and  the  answer  of  the  guar- 
dian admits  the  payment  of  that  consideration,  and  there 
is  nothing  in  the  proof  to  gainsay  it.  There  is  no  direct 
or  positive  evidence  that  the  guardian  has,  in  truth,  misap- 
plied or  wasted  the  infant's  money.  It  might  be  inferred 
from  the  acknowledged  fact  of  his  insolvency,  and  from 
the  silence  of  the  case  ;  but  when  it  becomes  necessary,  not 
only  to  establish  the  fact  of  breach  of  trust,  but  of  a  par- 

[  *  1 54  j  ticipation  *of  the  plaintiff  in  the  fraud,  we  ought  to  have 
something  more  decisive  than  a  presumption  resting  on 
Ouch  a  basis.  It  is  very  possible,  and  consistent  with  every 
established  fact  in  the  case,  that  the  money  received  by  the 
guardian  from  the  plaintiff,  was  duly  invested  in  other 
property,  in  the  name  and  for  the  benefit  of  the  infant, 
and  was  left  untouched  amidst  the  waste  and  destruction 
of  his  own  property.  But  if  the  presumption  of  a  rfcccw- 
tavit  is  to  be  admitted,  there  is  no  evidence  that  the 
guardian  had  any  abuse  of  trust  in  contemplation,  when 
he  made  the  assignment,  or,  if  such  were  his  intention  at 
the  time,  there  is  no  certain  and  sufficient  proof  that  the 
plaintiff  knew  or  had  information  of  that  intention,  or  of 
any  purpose  or  design  in  the  guardian  inconsistent  with 
his  duty.  The  proof,  on  the  part  of  tne  infant,  is  too  lame 
and  scanty  to  justify  the  conclusion  of  any  breach  of  trust 
in  the  guardian,  in  which  the  plaintiff  knowingly  partook. 
uwdiaiT'inay'  Though  it  be  not  in  the  ordinary  course  of  the  guar- 

in    his  discre-  dian's  administration,  to  sell  the  personal  property  of  his 

lion,     sell     the  ,  .,  .,        •      •  -«.  ,.,...'       .     , 

personal  prop-  ward,  yet  he  has  the  legal  right  to  do  it,  for  it  is  entiro:> 

ertyofhis  ward, 

fir  the  purposes  of  his  trust,  without  any  previous  direction  of  the  Court 
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under  his  control  and  management,  and  he  is  not  obliged        1823. 
to  apply  to  this  Court  for  direction  in  every  particular  case.  ^^-^^^^ 
It  was  said  by  Lord  Hardwicke,  in  Inivood  v.  Twyne,  (Amb.        Fl"D 
419.)  that  he  might  change  the  nature  of  the  infant's  estate,  SCHIKFFEHIC 
under  particular  circumstances,  and  the  Court  would  sup- 
port him  in  the  act,  if  the  Court  would  have  directed  the 
change  under  the  same  circumstances.     The  question  as  to 
the  due  exercise  of  the  power,  arises  between  the  guardian 
and  his  ward ;  and  I  apprehend  that  no  doubt  can  be  en- 
tertained as  to  the  competency  of  the  guardian's  power 
over  the  disposition  of  the  personal  estate,  including  the 
choses  in  action,  as  between  him  and   the  bona  Jide  pur- 
chaser.    The  guardian  in  socage  of  the  real  estate  may     So  he  may 
lease  it  in  his  own  name,  and  dispose  of  it  during  the  guar-  estate  •boicaiH 
dianship,  (and  the  chancery  guardian  has  equal  authority,)  SjLilJS^^jyJ! 
though  he  cannot  convey  it  absolutely  without  the  special  out  the  a'mhori- 
authority  of  this  *Court,  because  the  nature  of  the  trust  y°r  ^/"^i 
does  not  require  it.     (IVade  v.  Baker,  1  Lord  Raym.  131. 
Cro.  Jac.  98.  Lord  Ellenborough,  in  10  East,  494.)     The 
personal  estate  is  necessarily  subject  to  more  unlimited 
control,  and  may  be  invested,  called  in,  and  reinvested, 
and  changed  and  otherwise  disposed  of,  as  the  exigencies 
of  the  trust,  in  the  judgment  of  the  guardian,  may  seem  to 
require.     In  every  instance  he  acts  under  responsibility  to     A  stranger,  01 
his  ward,  for  the  faithful  and  judicious  discharge  of  his  trust ;  chasef;  fs  Pnot 
but  the  stranger  who  deals  with  him  justly  and  fairly,  has  a"s^e.r^  for 

J         •>  I*  the  faithful   ap- 

a  right  to  presume  that  the  guardian  acts  for  the  benefit  plication  of  the 
of  the  infant,  and  he  does  not  partake  of  that  responsibility,  j^Jfdau. y 
until  the  presumption  of  fair  dealing  is  destroyed  by  evi- 
dence of  fraud  and  collusion. 

The  case  of  third  persons  dealing  with  executors  and  ad- 
ministrators, in  their  representative  character,  is  analogous, 
and  throws  strong  light  on  this  subject. 

Lord  Hardwicke,  in  several  decisions  before  him,  would 
not  permit  creditors  or  legatees  to  follow  assets  into  the 
hands  of  a  purchaser  from  the  executor  or  administrator, 
unless  there  was  evidence  of  fraud  and  collusion  between 
them.  Thus,  in  Nugent  v.  Gi/ord,  (2  Ves.  269.  1  Atk.  So,  m  thf 

Afn  \  xi_  j  f    L-     case  of  the  dis- 

463.)  the  executor  assigned  over  a  mortgage  term  of  his  position  or  sai« 
testator  to   C.,  in  satisfaction  of  a  debt  which  the  execu-  SL^ 
tor  owed  him ;  yet  the  lord  chancellor  held    it    a  good  tctaon 
alienation  against  the  creditors  and   heir.     He   said    the 

139 


155  CASES  IN  CHANCERY. 

1823.       Court  would  follow  the  assets  in  case  of  fraud,  but  no 
where  the  executor  disposed  of  them  for  a  valuable  con- 
sideration  and  without  fraud  ;  and  that  it  would  be  very 
mischievous  if  the  Court  were  to  control  this  power  of 
it  is  only  in  alienation,  as  no  person  would  venture  to  deal  with  execu- 
and    collusion,  tors.     The  purchaser's  knowledge  of  the  debts  in  general, 
would**  foHow  was  immaterial  as  to  the  validity  of  the  assignment,  pro- 
the  assets,    in  vided  it  was  for  a  valuable  consideration  ;  and  there  was  no 

Uie  hands  of  a     ,._ 

purchaser.         dinerence  between  the  power  or  the  executor  to  dispose 
of  legal  and  of  equitable  assets.     The  same  doctrine  was 
maintained  in  Mead  v.  Lord   Orrery.  (3  Aik.  235.)  Three 
[  *  156  ]       *executors  assigned  a  mortgage  of  their  testator,  as  a  se- 
curity for  the  receivership  of  one  of  them ;  and  the  chan- 
cellor considered   it   to   be   a   purchase   for    a    valuable 
consideration,  and  that  there  was  not  sufficient  grounds 
The    mere  to  set  it  aside.     It  was  good,  unless  the  executor  did   it 
the*  pufchaser  collusively ;  and  neither  creditors  nor  legatees  could  call 
iha'was  'asseu   back  tne  assignment.     He  said  there  was  no  instance  where 
and  that  there  an  assignment  had  been  made  by  an  executor  for  valuable 
not  sufficient  to  consideration,  that  chancery  had   set  it  aside,  unless  some 
"'m  re"  fraud  appeared  between  the  executor   and  the  assignee. 
The    knowledge  in  the  third  person,  that  the  assignment 
was  made   by  the  executor,  of  property   which  he  held 
as  assets,  did  not  alter  the  case.     In  Taner  v.  Ibie,   (2 
Ves.  466.)  the  same  rule  prevailed.     It  was  a  bill  against 
the  purchaser,  to  whom  an  executor  had  assigned  a  mort- 
gage, which  he  held  as  executor.     Lord  Hardwicke  said, 
that  if  there  was  fraud  or  collusion  between  the  executor 
and  purchaser,  both  would  be  liable  to  make  satisfaction  ; 
and  none  was  made  out  in  that  case  sufficient  to  charge 
the  assignee.     "  I  do  not  know,"  he  observes,  "  that  there 
can  be  any  general    principle,    that  an    assignee,   taking 
security  of  an  estate  from  the  executor,  is  not  to  be  an- 
swerable.      The    cases    all    depend    on    circumstances. 
Whenever  contrivance  appears  between  the  executor  and 
assignee  of  the  mortgagee,  to  make  a  dcvastavit,  the  Court 
would  hold  the  assignee  liable." 

Lord  Mansfield,  in  the  case  at  law  of  Whale  v.  Booth, 
(cited  in  4  Term  Rep.  625.  note.)  went  equally  far  in  fa- 
vor of  the  purchaser  of  the  testator's  assets.  The  general 
rule,  both  of  law  and  equity,  he  observed,  was  clear 
that  an  executor  might  dispose  of  the  assets,  and  that  thej 
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could  not  be  followed  by  the  testator's  creditors.     Ht  must        1823. 

sell,  in  order  to  affect  the  will  ;  but  who  would  buy,  if  lia-  ^-x~^—  >*_x 

ble  to  be  called  to  an  account  ?     If  the  purchaser  knows        FIELD 

they  are  assets,  this  is  no  evidence  of  fraud,  for  all  the  SCHIEFFKI.  ». 

testator's  debts  may  have  been  already  satisfied  ;  and  if  he 

*knows  they  are  not  satisfied,  must  he  look  to  the  applica-        [*  157  ] 

tion  of  the  money  ?     No  one  would  buy  on  such  terms. 

There    is    one   exception,  indeed,   where  a    contrivance 

appears  between  the  purchaser  and  executor,  to  make  a 

devastavit. 

Subsequent  decisions  have,  in  some  degree,  restrained 
the  extent  of  the  doctrine  laid  down  by  Lord  Hardwicke 
and  Lord  Mansfield. 

In  Bonney  v.  Ridgard,  (1  Cox,  144.)  Lord  Kenyan,  the 
master  of  the  rolls,  admitted,  that,  in  general,  the  pur- 
chaser from  the  executor  of  the  testator's  assets  was  not 
bound  to  see  to  the  application  of  the  money  ;  but  that  if, 
upon  the  face  of  the  assignment  of  the  property,  it  appear- 
ed to  have  been  made  in  satisfaction  of  a  private  debt  of 
the  executor,  the  sale  was  fraudulent  against  the  persons 
interested  under  the  will,  and  equity  would  relieve.  It 
would  be  a  case  of  implied  fraud  ;  and  he,  accordingly, 
condemned  the  decision  in  Mead  v.  Lord  Orrery,  and  said 
he  should  have  made  an  opposite  decision  in  that  case. 
His  objection,  if  valid,  would  apply  equally  to  the  case  of 
Nugent  v.  Gifford,  and  overrule  it  ;  for  there,  also,  it  ap- 
peared, the  assignment  was  in  satisfaction  of  the  executor's 
private  debt.  So  again,  in  Scott  v.  Tyler,  (Dickens,  712.) 
Lord  Thurloiv  held,  that  where  an  executrix  pledged  bonds 
specifically  devised,  as  a  security  for  her  own  debt,  con- 
tracted after  the  testator's  death,  the  pawnee  must  deliver 
up  the  bond,  for  the  benefit  of  the  specific  legatee.  He 
admitted  that,  in  general,  the  purchaser  of  the  assets  had 
no  concern  with  the  application  of  the  price,  and  that  the  .^"tnowiileU 
rule  applied  equally  to  mortgages,  bonds,  and  leases.  huy*  °T  i»«« 

„        -r  j        -,i  «he    assets,    in 

But  if  one  concerted   with    the  executor    to  obtain  the  ej 


effects  at  a  nominal  price,  or  at  a  fraudulent  under  value,  or  ^ 

in  extinguishing  the  private  debt  of  the  executor,  or  in  any  ««<<»»•;  u  S..-.MHS. 

3  that  he  will  nol 

other  manner,  cantrary  to  the  duty  of  the  office  of  execu-  be  allowed  to 

tor,  the  purchaser,  or  pawnee,  will  be  liable.     In  this  case,  ^'j^  creditors" 

bonds  of  the  testator  were  delivered  to  the  bankers,  as  a  aud  legatees. 
security  *for  the  private  debt  of  the  executrix,  and  they       [  *  153  J 
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1 823.       were  ordered  to  be  delivered  up,  and  the  bankers  t(  account 
^*r^~*^s  for  the  interest  received ;  and  though  the  bankers  believed 

7  O 

the  representation  of  the  executrix,  without  looking  at  the 
SCIHEFFF.MN.  will,  it  was  not  sufficient  to  protect  them.  They  knew 
that  the  bonds  could  not  be  so  appropriated,  until  all  the 
debts  and  legacies  were  paid ;  and  the  chancellor  must 
have  proceeded  on  the  ground  of  gross  negligence  or  im- 
plied fraud  in  the  bankers.  In  Hill  v.  Simpson,  (1  Fes. 
152.)  Sir  William  Grant  made  a  similar  decree,  by  setting 
aside  the  transfer  of  assets  by  an  executor,  to  secure  a  debt 
of  the  executor,  under  circumstances  of  gross  negligence, 
though  not  of  direct  fraud  in  the  creditor,  to  whom  they 
were  transferred.  He  admitted  that,  for  many  purposes, 
third  persons  were  entitled  to  consider  the  executor  as  ab- 
solute owner,  and  that  the  stranger  should  not  be  put  to 
examine  whether,  in  the  particular  instance,  the  power  of 
disposition  had  been  discreetly  exercised  by  the  executor. 
But  it  does  not  follow,  that  the  third  person  must  wholly 
overlook  his  character  as  trustee,  when  he  knows  the  ex- 
ecutor is  applying  the  assets  to  a  purpose  wholly  foreign  to 
his  trust.  The  assets,  known  to  be  such,  ought  not  to  be 
applied,  in  any  case,  for  the  discharge  of  the  executor's 
debt,  unless  the  creditor  taking  the  assets,  can  be  first  sat- 
isfied of  his  right  so  to  apply  them.  It  was  gross  negligence 
in  the  creditor,  to  abstain,  in  such  a  case,  from  looking  at 
the  will,  to  see  if  there  be  not  unsatisfied  demands  ;  and 
the  master  of  the  rolls  afterwards  admitted,  that  this  was 
the  first  case  in  which  a  mere  general  pecuniary  legatee 
succeeded  in  an  attempt  to  follow  the  assets  aliened  by  the 
executor. 

The  case  of  M'Leod  v.  Drummond  (14  Ves.  352.  17 
P~es.  152.  S.  C.)  was  one  of  a  pledge  by  the  executor  of 
the  testator's  bonds,  upon  advances  of  money.  The  bill 
was  by  a  co-executor,  and  it  was  dismissed  by  the  master 
of  the  rolls,  and  the  decree  was  affirmed,  on  appeal  to  the 
'  *  li>%  j  *lord  chancellor.  Here  was  a  specific  bequest  of  the 
bonds  so  pledged,  and  the  money  was  advanced  at  the  time 
the  pledge  was  made,  and  upon  the  credit  of  it.  The  mas 
icr  of  the  rolls  said,  he  had  found  no  case  where  the  money 
had  been  advanced  at  the  time,  to  the  full  value  of  the 
assets,  that  it  was  ever  called  back.  He  admitted  that  sus- 
picion of  fraud  must  always  arise,  where  a  party,  having  c 
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debt  due  from  the  executor,  takes,  in  satisfaction  of  that        1823. 

debt,  the  assets  which  he  knows   belong  to  the  executor,  ^-^~^-*^' 

only  in  that  character;  but  it  would    not   do,  to    hold, 

broadly  and  generally,  that  no  man  could  advance  money  SCHIEFFELI&. 

upon  a  bond,  or  other   chose   in  action  of  the   testator, 

without  implying  a  fraudulent  collusion  with  the  executor 

to  misapply  the  assets.     Lord  Eidon,  on  the  appeal,  went 

into  a  very  full  and  accurate  review  of  the  cases  on  the 

subject,  and  admitted  they  were  not  to  be  reconciled.     He 

declared,  that  on  a  sale  bv  the  executor,  for  money  advanced     Upon  a  sale 

,  i          "     i  i  rr          ii  .of  assets  byac 

at  the  time,  the  vendee  could  never  be  anected  by  proving  executor,    for 


the  executor's  intentional  the  time  to  misapply  the  money,  "^e 

or  that  he  afterwards  did  misapply  it.     The  third  person,  time,  the  vendee 

./.,  .,  .  i  i  i       •        •/»     i    can     never    be 

it   there  was  no  more  in  the  transaction,  would  be  justified  made  responsi- 

in  assuming,  that  the  sale  was  for  those  purposes  for  which  application  ""of 

the  law  gives  the  executor  the  power  of  sale.     In  a  great  lhe  money- 

variety  of  cases,  the  executor  may  pledge  the  assets  at  the 

hazard,  not  of  the  person  dealing  with  him,  but  of  the 

cestui  que  trust.     The  true  question  was,   whether  there 

must  be  fraud  by  the  person  dealing  with  the  executor  for 

his  own  benefit,  or  if  there  be  direct,  or  strong  and  preg- 

nant evidence,  that  the  advance  was  not  what  \\  prima  facie, 

imports,  for  a  purpose  connected  with  the  administration 

of  the  assets,  but  for  a  different  purpose,  and  that  the  ex- 

ecutor was  going  to  misapply  the  fund,  whether  the  party 

could  safely  deal  with  him.     He,  evidently,  was  of  opinion, 

he  could  not  ;  and  he  assented  to  the  observation  of  Lord 

Alvanley,  that  there  could  not  be  a  stronger  case  of  a  de- 

vastavit,  than  an  executor  aliening  the    property  of  the 

*testator  to  pay  his  own  debts,  the  alienee  knowing  at  the       [  *  160 

time,  that  debts  of  the  testator  were  due  ;  and  he  thought 

that  Lord  MansJlelJ,  in  a  case  already  cited,  strained  too 

far  in  favor  of  the  purchaser  of  the  assets. 

The  last  case  I  shall  notice  in  this  point,  is  that  of  Kenne 
v.  Robarts,  (4  Madd.  Ch.  Rep.  332.)  in  which  legatees 
and  creditors  attempted  to  follow  assets  into  the  hands  of 
bankers,  who  had  received  them  from  the  executor.  Sir 
John  Leach  held,  that  the  purchaser,  from  an  executor,  of  a 
specified  bequest,  was  not  bound  to  inquire  into  the  fact, 
whether  the  sale  was  made  necessary  by  the  existence  of 
debts,  or  for  the  purposes  of  the  estate  ;  because  he  has  no 
adequate  means  to  prosecute  such  an  inquiry.  He  held, 
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1823.       tnat  the  purchaser  had  a  right  to  assume  that  the  exccutoi 

*~*^s~^s  sells  in  the  necessary  course  of  his  administration  ;  and  thai 

he  was  not  responsible  for  the  executor's  misapplication  of 

.SCHIEFFKHIT.  the  money,  unless  he  was  a  party  to  the  breach  of  trust. 

I  have  thus  looked  pretty  fully  into  the  decisions  in  the 
analogous  case  of  a  purchase  from  an  executor  of  the  testa- 
tor's assets ;  and  they  all  agree  in  this,  that  the  purchaser 
is  safe,  if  he  is  no  party  to  any  fraud  in  the  executor,  and 
has  no  knowledge  or  proof  that  the  executor  intended  to 
misapply  the  proceeds,  or  was,  in  fact,  by  the  very  transac- 
tion, applying  them  to  the  extinguishing  of  his  own  private 
debt.  The  great  difficulty  has  been,  to  determine  how  far 
the  purchaser  dealt  at  his  peril,  when  he  knew,  from  the 
very  face  of  the  proceeding,  that  the  executor  was  applying 
the  assets  to  his  own  private  purposes,  as  the  payment  of 
his  own  debt.  The  latter  and  the  better  doctrine  is,  that 
in  such  a  case,  he  does  buy  at  his  peril ;  but  that  if  he  has 
no  such  proof  or  knowledge,  he  is  not  bound  to  inquire 
into  the  state  of  the  trust,  because  he  has  no  means  to 
support  the  inquiry,  and  he  may  safely  repose  on  the 
general  presumption  that  the  executor  is  in  the  due  exercise 
of  his  trust. 

The  reasonableness  and  propriety  of  the  application  of 
this  doctrine,  respecting  the  assets  of  executors,  to  the  case 
[  *  161  ]  *of  guardians  of  the  personal  estates  of  infants,  appears  to 
be  very  apparent,  provided  it  be  once  admitted  that  the 
guardian  has  a  power  of  disposition  of  the  personal  estate, 
and  may  exercise  it  in  his  discretion,  for  the  benefit  of  the 
infant.  The  purchaser  from  the  guardian  has,  indeed,  less 
means  to  pursue  the  inquiry  into  the  necessity  or  expe- 
diency of  the  sale,  than  the  purchaser  from  the  executor, 
because  the  duty  of  the  guardian  is  not  so  clearly  marked 
out,  and  depends  more  upon  circumstances  as  to  the  judi- 
cious and  profitable  management  of  the  estate,  and  the 
suitable  maintenance  and  education  of  his  ward.  If  the 
guardian  can  sell  and  assign,  the  purchaser  must  be  pro- 
tected to  the  same  extent,  at  least,  as  the  purchaser  from 
an  executor ;  and  he  certainly  can  be  under  no  greater  ob- 
ligation to  inquire  into  the  propriety  of  the  assignment. 

The  case  then  resolves  itself  into  the  fact,  whether  the 
guardian  has  misapplied  the  produce  of  the  bond  and  mort- 
gage in  violation  of  his  trust,  and  whether  the  plaintiff  was 
144 


CASES  IN  CHANCERY.  161 

dither  a  party  to  that  fraud,  or  had  information  of  any  such        1333 
design  when  he  purchased.    I  have  already  observed,  that  ^i*-^-***' 
the  case  does  not  warrant  me  in  drawing  the  conclusion,        FH.LD 
that  the  plaintiff  had   any  such  knowledge  or  information.  SCHIEFFELIH 
There  is  no  ground  for  an  inference  of  fraud,  or  for  the 
charge  of  gross  negligence.     There  was  nothing  special  in 
the  transaction,  that  rendered  it  the  duty  of  the  plaintiff  to 
make  any  inquiry  as  to  the  object  of  the  sale,  and  the  des- 
tination of  the  fund.     He  had  no  means  to  pursue  the  in- 
quiry.    The  evidence  does  not  bring  home  to  him  even  a 
knowledge  of  the  dissipated  habits  of  the  guardian,  as  early 
as  when  the  assignment  was  made ;  and  we  want  also  the 
fact  to  be  more  fully  and  certainly  established,  that  the  funds 
have  been  actually  wasted  and  misapplied.     It  is  said  that 
the  plaintiff  had  reason  to  believe  it  was  the  intention  of  the 
guardian  to  misapply  the  fund.     I  see  no  other  ground  for 
that  belief,  at  the  time,  than  the  debts  which  the  guardian 
owed.     But  that  circumstance  does  not  appear  to  be  suf 
ficient  *to  fix  a  new  responsibility  upon  the  purchaser,  for       [  *  162  j 
it  is  not  shown  that  the  guardian  was,  at  the  time,  insolvent, 
or  meditated  any  breach  of  trust,  and  it  was  to  be  presumed 
that  he  had  given  ample  security  for  the  performance  of 
that  trust,  and  that  his  own  concerns  would  not  involve  or 
be  permitted  to  affect  the  trust  estate. 

I  shall,  accordingly,  make  the  usual  decree,  that  the 
amount  due  on  the  bond  and  mortgage  be  paid  by  the 
defendant  J.  SchieffeKn,  within  60  days,  or  that  the  mort- 
gaged premises  be  sold,  and  that  no  costs  of  this  suit  be 
charged  by  either  party,  as  against  the  other,  except  that 
the  defendant  J.  S.  be  charged  with  the  cost  of  the  sale, 
if  the  sum  due  be  not  paid  without  it. 

Decree  accordingly. 
VOL.  VII.  19  145 
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1823. 


LANSING 

v. 

N.  RIVER 

BTF.AM-BOAT 

COMPANY. 


AprlW. 


\*  163] 


LANSLNG  AND  THAYER  against  THE  NORTH  RIVER 
STEAM-BOAT  COMPANY. 

Where  a  party  is  in  the  actual  possession  of  an  exclusive  privilege, 
under  claim  and  color  of  title,  an  injunction  will  not  be  granted 
to  restrain  him  from  the  exercise  of  his  privilege,  or  the  use  of  the 
means  provided  by  law  for  its  protection ;  especially  in  favor  of  a 
party  who  sets  up  no  particular  right  of  his  own,  but  merely  denies 
the  privilege  of  the  other  party. 

THE  bill  stated,  that  the  plaintiffs  have  caused  to  be 
fitted  with  machinery,  a  vessel,  called  the  Massachusetts, 
for  the  purpose  of  navigating  Hudson  river,  and  which 
vessel  is  intended  to  be  propelled  by  fire  and  steam,  and 
to  be  employed  in  the  conveyance  of  passengers  and 
freight ;  and  that  they  intend  to  construct  other  vessels 
*of  a  similar  kind,  to  be  employed  on  the  said  river; 
that  the  defendants  pretend  to  have  acquired,  in  1817, 
certain  exclusive  rights  and  privileges  to  the  navigation  of 
Hudson  river,  with  vessels  propelled  by  fire  and  steam, 
derived  from  R.  R.  Livingston  and  R.  Fulton,  or  one  of 
them,  or  persons  claiming  under  them.  That  Hudson  river 
is  an  arm  of  the  sea,  and  open  to  all  the  citizens  of  the 
United  States.  That  the  exclusive  right  and  privilege 
aforesaid,  is  claimed  under  pretence  of  an  act  of  the  legis- 
lature, passed  the  27th  of  March,  1.798,  and  certain  other 
acts  passed  between  that  day  and  the  1st  day  of  May, 
1803 ;  all  which  acts,  and  the  privileges  thereby  granted, 
have  expired  by  their  own  limitation,  so  far  as  respects 
the  said  rights  and  privileges.  That  the  defendants  still 
persist  in  asserting  their  exclusive  right  of  navigating 
Hudson  river  by  steam-boats ;  and,  as  color  for  such 
claim,  they  pretend  that,  by  certain  other  acts  of  the 
legislature,  passed  after  the  1st  of  May,  1803,  certain 
other  rights  were  vested  in  R.  R.  L.  and  R.  F.  and  their 
associates,  as  well  as  a  continuation  of  the  said  exclusive 
right  to  the  navigation  of  the  said  river  by  steam-vessels. 
That  the  defendants,  under  such  pretence,  claim  and  pre- 
tend that  all  vessels,  propelled  by  fire  and  steam,  navi- 
gating the  said  river,  in  contravention  of  the  said  exclusive 
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privilege,  which  they  allege  is  devolved  upon  them,  or 
vested  in  them,  become  forfeited  to  their  use,  on  the  first 
moment  of  their  operation  by  such  propulsion  ;  and  that 
they  have  a  legal  right  to  seize  the  same,  as  if  the  same 
had  been  tortiously  taken  from  them,  and  that  they  may 
recover  tne  same  for  their  own  use ;  and  that  two  certain 
acts  of  the  legislature,  passed  after  the  1st  day  of  May, 
1803,  have  placed  the  right  and  privilege  granted  and 
continued  to  R.  R.  L*.  and  R.  F,,  and  claimed  by  .the  de- 
fendants, under  the  peculiar  control  of  this  Court,  author- 
izing it,  whenever  a  suit  shall  be  brought  at  law  for  the 
recovery  of  any  vessel  so  forfeited,  to  grant  an  injunction, 
^prohibiting  its  use,  and  to  direct  it  to  be  safely  kept  during 
the  suit.  That  the  defendants  allege,  they  were  the  asso- 
ciates of  R.  R.  L.  and  R.  F.,  and  entitled  to  the  rights 
granted  to  them,  whereas  R.  R.  L.  and  R.  F.  died  be- 
fore 1817,  and  before  the  defendants  were  in  existence ; 
and  that,  at  the  time  of  their  deaths,  they  had  no  associates ; 
and  that  no  rights,  under  the  said  acts,  had  or  could  attach 
to  the  defendants.  That  the  said  grant  was  an  incorporeal 
hereditament,  and  expired  with  the  lives  of  R.  R.  L.  and 
R.  F.f  and  was  incapable  of  transmission  to  their  personal 
representatives  or  heirs.  That  the  interruption  of  the 
free  navigation  of  the  Hudson,  by  means  of  such  pretences, 
is  a  violation  of  common  right.  That  the  plaintiff  L. 
applied  to  the  defendants  for  permission  merely  to  try  an 
experimental  boat,  to  ascertain  the  effect  of  its  machinery, 
but  he  was  refused,  owing  to  an  intention  to  exact  the 
forfeiture  of  such  experimental  boat  on  its  first  movement. 
Prayer  that  the  defendants  be  enjoined  from  interrupting 
the  plaintiffs  in  the  use  of  the  waters  of  Hudson  river 
with  the  said  steam  vessel,  or  with  other  vessels  propelled 
by  steam  and  fire;  and  that  the  plaintiffs  be  protected 
from  the  seizure  which  the  defendants  claim  to  have  a  right 
to  have  made,  and  for  general  relief. 

April  16,  1823.  The  bill  having  been  sworn  to,  and 
presented,  a  motion  was  made,  and  eight  days'  notice  of 
the  motion  directed  to  be  given  to  the  defendants. 


1823. 


LANSINH 

N.  RI'VEP. 

STEAM-BOAT 

COMPANT 


*164 


April  28      The  motion  was  renewed,  and  argued  by  the 
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1323. 


LANSING 

N.  RJ'VER 

STEAM-BOAT 

COMPANY. 


\  *  165  ] 


plaintiff  Lansing,  in  proper  person,  for  the  motion ;  and 
by  Oakley,  Spencer,  and  T.  A.  Emmet,  for  the  defendants 

THE  CHANCELLOR.  It  appears  from  the  bill,  that  the 
defendants  claim  and  exercise  the  right  or  privilege  of 
exclusively  navigating  the  waters  of  Hudson  river,  with 
vessels  propeMed  by  fire  and  steam,  and  that  they  claim 
*and  assert  that  right  under  certain  acts  of  the  legislature 
of  this  state.  It  is  also  a  fact  of  public  notoriety,  and 
was  assumed  and  conceded  upon  the  argument  of  the 
motion,  that  the  defendants,  and  those  from  whom  they 
claim  to  have  derived  title,  have  been,  ever  since  the  yeai 
1607,  in  the  actual  possession  and  enjoyment  of  such  ex- 
clusive right  and  privilege.  It  further  appears,  that  the 
plaintiffs  assert  no  right  peculiar  to  themselves,  but  only 
a  right  common  to  every  citizen,  nor  do  they  allege  any 
actual  infringement,  in  their  particular  case,  of  that  com- 
mon right.  I  cannot  perceive,  then,  upon  the  face  of  this 
bill,  any  just  ground  for  the  motion,  and  it  strikes  me  as 
being  plainly  repugnant  to  the  settled  doctrine  and  prac- 
tice of  the  Court,  to  grant  an  injunction  in  such  a  case. 
Here  is  a  party  in  actual  possession  of  a  privilege,  under 
claim  and  color  of  title,  and  the  Court  is  asked  to  restrain 
him  from  the  use  of  the  means  provided  by  law  for  the 
protection  of  that  privilege,  and  that  too,  in  favor  of 
another  party,  who  sets  up  no  particular  right  of  his  own, 
.but  contents  himself  with  a  general  denial  of  any  such 
exclusive  privilege  in  the  defendants.  An  injunction  for 
such  a  purpose,  and  under  such  circumstances,  would  be 
unprecedented.  The  common  right  must  be  first  legally 
established,  and  the  defendants  must  be  first  duly  ousted 
of  their  pretension  and  possession,  by  due  course  of  law. 

In  Pillsworth  v.  Hopton,  (6  Ves.  51.)  it  was  considered 
by  Lord  Eldon,  as  a  clear  point,  that  an  injunction  to  stay 
waste  is  never  granted  against  a  defendant  in  possession, 
and  claiming  by  title  adverse  to  that  of  the  plaintiff.  I  fol- 
lowed this  rule  in  Storm  v.  Mann,  (4  Johns.  Ch.  Rep.  21.) 
Here  I  am  asked  to  go  a  great  deal  further ;  I  am  called 
upon  to  prohibit  the  defendants  from  availing  themselves 
of  their  legal  remedies,  against  the  invasion  of  their  privi- 
leges, or  the  trespass  upon  their  rights,  which  the  plaintiffs 
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have  in  contemplation.  The  plaintiffs  insist  that  the  ex- 
clusive right  or  privilege  granted  by  the  statute  to  Living- 
ston *and  Fulton,  has  expired  ;  and  the  defendants,  who  are 
'n  possession  of  that  right,  or  privilege,  under  the  original 
grantees,  are  holding  over,  and  are  in  no  better  condition 
than  tenants  at  sufferance.  But  the  bill  admits  that  the 
defendants  pretend  to  a  better  title,  and  assert  a  valid,  sub- 
sisting, exclusive  right  to  the  enjoyment  of  the  steam  navi- 
gation, of  which  they  have  the  possession.  This  is  not 
the  time,  nor  proper  occasion,  to  try  that  title.  It  is  suf- 
ficient for  the  disposition  of  the  present  motion,  that  the 
defendants  claim  such  an  exclusive  privilege,  and  that  they 
are  in  the  actual  possession  and  enjoyment  of  it,  by  color  of 
law.  It  would  appear  to  me  to  be  a  very  unreasonable, 
as  woll  as  A  very  unusual  exercise  of  power,  to  enjoin  them 
fron!  using  the  lawful  means  and  remedies  provided  by 
statute,  to  protect  themselves  from  trespass,  or  other  dis- 
turbance, in  the  enjoyment  of  their  right,  until  some  better 
right,  adverse  to  theirs,  shall  have  been  previously  estab- 
lished. The  consequence  of  granting  the  motion  would 
be,  the  immediate  destruction  of  the  exclusive  privilege ; 
for  it  would  be  letting  the  plaintiffs,  and  all  other  persons, 
(for  all  other  persons  have  the  same  pretensions,)  into  the 
enjoyment  of  that  privilege,  before  the  common  right  of 
the  public,  in  opposition  to  the  exclusive  right  of  the 
defendants,  has  been  judicially  ascertained.  This  would 
be  too  summary  a  mode  of  dispossessing  a  party  of  a  right 
which  he  has  long  held  and  enjoyed. 

Motion  denied. 


1823. 


LANSING 

V. 

N.  RIVER 

STEAM-BO*» 

COMPANY. 
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COSTEK 

MoKKAr.     *COSTER  and  others  against  MURRAY  AND  MURRAI 

[Affirmed,  4  Cow.  617.    See  2  Paige  415.] 

After  a  plea  of  the  statute  of  limitations,  to  a  bill  for  an  account  and 
discovery,  with  an  accompanying  answer,  is  overruled,  and  the  de- 
fendant ordered  to  put  in  a  full  and  perfect  answer  he  is  not  al- 
lowed to  repeat,  in  his  second  answer,  the  same  matter  contained 
in  the  plea  which  had  been  overruled ;  but  must  make  a  full  and 
perfect  answer  to  the  merits  of  the  bill. 

M«y3.  IN  June,  1821,  the  plaintiffs  filed  a  bill  against  the  de- 

fendants for  an  account.  The  defendants  pleaded  the 
statute  of  limitations,  with  an  accompanying  answer,  in 
which  they  denied  that  they  had  made  any  offer,  tender, 
promise,  or  agreement  to  pay  within  six  years,  &c.  On 
the  1 1th  of  December,  a  decretal  order  was  made,  overruling 
the  plea,  with  the  answer,  and  ordering  the  defendant  to 
put  in  a  full  and  perfect  answer  to  the  bill.  (Vide  S.  C. 
vol.  5.  p.  522.)  The  defendants  appealed  from  this  order ; 
and  the  Court  of  Errors,  in  November,  1822,  affirmed  the 
decree  of  this  Court,  with  costs,  and  the  record  was  direct- 
ed to  be  remitted,  to  the  end  that  it  might  be  carried  into 
execution  ;  and  the  Court  of  Errors,  also,  denied  a  motion, 
made  on  the  part  of  the  appellants,  to  modify  its  decree,  so 
as  to  direct  that  the  plea  should  be  allowed  to  stand  for  an 
answer,  with  liberty  to  the  plaintiffs  to  except  to  the  same 
and  with  leave  to  the  defendants  to  amend  their  answer  in 
Chancery,  or  file  a  supplemental  answer.  (  Vide  S.  C.  20 
Johns.  Rep.  576.  610.) 

The  answer  insisted  on  the  statute  of  limitations,  as  a 
bar  to  the  discovery,  account,  and  relief  sought  by  the  bill, 
and  prayed  the  same  benefit  of  it,  as  if  it  had  been  pleaded. 
It  gave  no  discovery  or  answer  to  the  subject  matter  of  the 
bill,  but  was  confined  to  the  setting  up  of  the  statute,  as  a 
bar  both  to  discovery  and  relief,  and  to  answering  the 
matter  stated  in  the  bill  relative  to  an  understanding,  or 
I  *  168  ]  agreement  *between  the  counsel  of  the  parties,  touching  a 
negotiation  for  a  settlement. 

Seven  exceptions  were  filed  to  the  answer.  The  six  first 
exceptions  were  founded  on  the  omission  to  make  the  dis- 
covery and  answer  to  the  subject  matter  and  main  charges 
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in  the  bill.     The  seventh  exception  was  to  the  irrelevancy  1823. 

and  impertinence  of  the  answer,  respecting  the  negotiation  ^*^^-*+~' 

between  the  counsel.  COSTE* 

The   master  reported,  that  all  the  exceptions  were  well  MURRAY 
.aken,  and  the  defendants  excepted  to  his  report. 

March  23.     The  cause  came  on  to  be  heard  on  the  ex- 
ceptions to  the   master's  report. 

Henry  and  Hoffman,  in  support  of  the  exceptions  to  the 
report,  contended : 

1.  That  the  plea  having  been  overruled,  the  defendants 
were  at  liberty  to  insist  on  the  same  matter,  by  way  of  an- 
swer ;  and  that  proceedings  upon  the  new  defence  must 
be  the  same  as  if  it  had  been  originally  made.     (1  Beames's 
Picas,  320,  321.     2  Fern.  701.     3  P.    Wms.  94.  Equity 
Drafts,  393.) 

2.  The  answer  to  the  bill  is  a  bar  of  the  title  to  the 
relief  sought ;  and  therefore,  protects  the  defendants  from 
discovery,  as  to  all  the  matters  contained  in  the  first  ex- 
ceptions. (4  Johns.  Cfi.  Rep.  205.  215.  549.) 

3.  That  the  ground  upon  which  the  Court  of  Errors 
overruled  the    plea,  viz.  the    supposed    admission  in  the 
first  answer  of  the  justice  and  existence  of  the  debt,  and 
an  offer  to  pay  it,  does  not,  and  cannot  impair  the  suffi- 
ciency of   the    second    answer:    1st,  Because    the    first 
answer  no  longer  exists,   and  can  in  no  wise  affect  the 
defendants'  rights,  having  been  overruled  with  the  plea. 
2.  Because    the  second  answer  is  to  be  considered  as  an 
original   defence,  and    contains   no    admission  whatever, 
either  of  the  existence  or  justice  of  the  debt,  or   of  any 

*offer  to  pay  it,  that  can  take  it  out  of  the  statute.  (3  Aik.  [*  169  ] 
107.)  The  decree  of  the  Court  of  Errors  is  simply  a  decree 
of  affirmance.  The  cause  is  now  before  this  Court,  pre- 
cisely as  before  the  appeal ;  a  full  and  perfect  answer 
has  been  ordered,  and  the  defendants  have  made  it.  If 
they  make  the  discovery,  it  may  destroy  or  impair  the  bar 
of  the  statute. 

4.  If  the  first  answer  should  be  deemed  to  exist,  and  the 
Court  are  authorized  to  look  into  it,  yet  the  defendants 
had  a  right,  under  the  decree,  to  state  any  additional  mat- 
ter, for  supplying  imperfections  or    removing  doubts   in 
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1823.       tne  sense  of  the  first  ans\»  ^r ;  and  they  have  done  so,  by 

v_rf*-s^~v.     excluding  all  implied  admissions  of  the  debt,  and  showing 

COSTER       tnat  fne  offer   of    counsel  did    not  yield,  but  expressly 

MURRAY,      saved  the  statute    bar,  and  was  a  peace-offering,  which 

was  rejected,  and  cannot,  therefore,  hurt  the  defendants. 

(8  Johns.  Rep.   407.     11    Johns.  Rep.  142.     13   Johns. 

Rep.  288.  2  Esp.  160.  n.     Bull.  N.  P.  336.     1  P.  Wms. 

497.     2  Fern.  717.) 

Griffin,  contra,  said,  that  it  was  a  well-settled  rule,  that 
where  the  defendant  answers,  and  especially,  when  there 
is  an  order  for  that  purpose,  he  must  answer  fully  and 
perfectly.  If  the  party  puts  himself  upon  a  fact,  as 
an  objection  to  the  call  for  further  discovery,  it  ought 
to  be,  at  least,  a  fact  which  would  be,  at  once,  a  clear,  de- 
cided, and  inevitable  bar  to  the  demand.  (Methodist  Churc/i 
v.  Jacques,  1  Johns.  Ch.  Rep.  65.  75.) 

In  the  case  of  Hellings  \.  Shaw,  (7  Taunt.  608.)  Gibbs, 
Ch.  J.,  says,  there  are  three  cases,  in  which  the  words  of 
the  statute  would  discharge  a  defendant,  but  in  which  the 
Courts  have  held  him  liable.  One  is,  where  the  defendant 
has  admitted  that  the  debt  is  unpaid,  but  has  stated  that 
it  was  discharged  by  lapse  of  time.  Another  is,  where 
the  defendant  has  stated,  not  that  the  debt  is  due,  but  that 
it  was  discharged  by  a  particular  means,  which,  if  the  plajn- 
|  *  170  |  tiff  ^disproves,  he  is  let  in  to  recover,  by  taking  away  the 
only  ground  of  defence  relied  upon.  A  third  case  is, 
where  the  defendant  challenges  the  plaintiff  to  produce  a 
particular  mode  of  proof  of  his  liability,  which,  if  produced 
by  the  plaintiff,  the  defendant  is  held  liable.  The  present 
case  belongs  to  the  first  class.  In  Galway  \.  Barrymore, 
(Dickens,  163.)  the  defendant  had  prepared  an  answer,  in 
his  lifetime,  to  a  bill  for  payment  of  a  debt,  in  which  he 
said,  "he  would  do  what  was  right  and  just,"  but  died 
before  it  was  filed ;  and  Lord  Hardwickc  was  of  opinion, 
that  these  words  were  sufficient  to  take  the  case  out  of  the 
statute,  and  conclusive  on  his  representatives,  who  were 
decreed  to  pay  the  debt  out  of  the  assets.  Here  is  a 
sworn  answer  of  the  defendants,  which  contains  a  clear 
admission  of  the  debt ;  and  the  allegation  about  the  con- 
fidence in  counsel  is  immaterial.  The  Court  is  veryjealou* 
of  allowing  new  matter  to  be  introduced  into  an  amend 
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«d    3r  further  answer.      (Bowcn  v.   Cross,  4  Johns.  Ch.        1823. 
Rep.  375.) 

The  defendants  themselves  have  deliberately  put  the 
negotiation  between  the  counsel,  for  a  settlement,  upon 
record.  Here  is  a  free  and  voluntary  confession  of  the 
debt  upon  record,  from  which  the  defendants  cannot  now 
escape.  They  have  discovered,  by  the  decision  of  the 
Court  of  Errors,  where  the  shoe  pinches ;  and  it  would  be 
a  dangerous  precedent  to  allow  them  to  go  back  to  their 
original  defence,  and  amend  it.  (1  Johns.  Ch.  Rep.  383. 
2  Johns.  Ch.  Rep.  242.  247.  3  Johns.  Ch.  Rep.  339.  395. 
4  Johns.  Ch.  Rep.  287.  5  Johns.  Ch.  Rep.  441 .  3  Merivale, 
64,  65.) 

THE  CHANCELLOR.  The  exceptions  to  the  answer  were 
well  taken.  It  was  not  a  full  and  perfect  answer  to  the 
bill,  within  the  terms  or  meaning  of  the  order  of  the  llth 
of  December,  1821.  It  was  nothing  more,  in  substance  and 
effect,  than  a  repetition  of  the  plea  of  the  statute  of  limita- 
tions, after  that  plea  had  been  overruled,  and  the  decretal 
order  Overruling  it,  and  requiring  the  defendants  to  put  [*  171  __ 
in  "  a  full  and  perfect  answer  to  the  bill,"  affirmed  in  the 
Court  of  Errors.  If  it  had  been  intended  that  the  statute 
of  limitations  should  appear  again  in  the  answer  as  a  posi- 
tive bar  to  the  whole  discovery  and  relief,  and  that  the 
merits  of  the  bill  might  go  unanswered,  the  order  would 
not  have  thus  absolutely  overruled  the  plea,  but  would  have 
tlloived  it  to  stand  for  an  answer,  with  liberty  to  except. 
After  a  plea  of  the  statute  has  been  once  technically  pleaded, 
and  formally  discussed,  considered  and  overruled,  and 
again  solemnly  discussed  and  overruled  upon  appeal,  and  a 
full  and  perfect  answer  required  by  the  order  of  both  Courts, 
and  an  effort  to  have  the  decretal  order  of  this  Court  modi- 
fied, so  as  to  allow  the  plea  to  stand  for  an  answer,  has 
failed,  it  surely  cannot,  upon  any  reasonable  principle,  be 
permitted  to  the  party  to  escape  from  the  order  in  this  way. 
and  bring  the  very  same  matter  again  into  discussion.  It 
is  conformable  to  the  good  sense  of  pleading  that  a  defend- 
ant should  not  twice  refuse  to  answer  the  bill.  If  a  plea 
be  overruled,  you  may  move  for  a  rehearing,  or  for  leave 
to  amend,  but  you  cannot  again  plead  the  same  plea.  If 
a  plea  could  be  repleaded,  it  would  not,  as  Chief  Barori 
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1823.       MacDonald   observed,  in  Freeland  v.  Johnson,  (2  Auit. 

v^^-s^--^^/  407.)  do  its  office.     It  would  not  have  the  effect  of  saving 
COSTER       litigation,  but  would  encourage  the  defendant   to  try  it  as 
MURRAY,      an  experiment  to  save  time.     It  was  held,  upon  the  same 
ground,  in  Baker  v.  Mellish,  (11  Vescy,  68.)  that  a  defend- 
ant could  not  demur  a  second  lime,  without  leave  specially 
given,  even  though  it  should  be  a  more  restricted  demurrer. 
It  would  be  calling  upon  the  Court  to  rehear  the  former 
udgment,  in  a  manner  contrary  to  the  usual  course  and 
settled  practice. 

I  do  not  know  of  any  case  in  which,  under  such  circum- 
stances, such  an  answer  has  been  held  good.  If  a  second 
plea  be  not  admissible,  I  should  apprehend  it  must  be 
equally  inadmissible,  when  it  comes  varied  only  in  point 
of  form,  but  with  the  same  matter  and  the  same  pretension, 

[  *  172  ]  *in  point  of  substance.  There  is  no  foundation  in  authori- 
ty for  such  an  answer,  in  any  of  the  cases  which  have  a 
bearing  on  the  question. 

In  Harris  v.  Ingledew,  (3  P.  Wms.  94.)  the  master  of 
the  rolls,  when  speaking  of  a  plea  of  purchase  for  a  valu- 
able consideration,  which  had  omitted  to  deny  notice,  said, 
that  "  if  it  was  overruled,  the  defendant  might  still  help 
himself,  by  putting  all  his  defence  in  his  answer."  This 
observation  has  no  application  to  the  case  before  me;  for 
it  does  not  appear  that  the  Court  would  not  have  required 
the  answer  to  meet  fully  all  the  charges  in  the  bill,  and 
which  might  have  been  done  consistently  with  the  averment 
of  notice.  Again,  in  Finch  v.  Finch,  (2  Ves.  491.)  an 
answer  was  reported  insufficient,  and  the  defendant  sub- 
mitted to  the  report,  and  put  in  a  further  answer,  insisting 
on  the  same  matter.  Lord  Hardwicke  held,  that  the 
defendant  was  not  absolutely  precluded,  "  for  the  matter 
had  not  undergone  the  judgment  of  the  Court  "  He  there 
observed,  that  "  a  plea  could  not  be  put  in  a  second  time, 
if  once  overruled ;"  but  he  observed,  that  "  the  Court 
frequently  allowed  a  defendant,  after  a  plea  was  overruled, 
to  insist  upon  the  same  matter  by  answer."  In  Hoare  v 
Parker,  (1  Cor,  224.)  Lord  Thurlow  said,  "  there  was  no 
instance,  after  a  plea  to  a  bill  for  discovery  only  was  over- 
ruled, of  the  same  thing  being  allowed  to  be  insisted  upon 
by  answer."  I  apprehend  that  there  is  no  case  where  it 
is  allowed,  even  to  a  bill  for  relief,  ivithout  the  leave  ofthr 
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Court;  and,  perhaps,  even  this  distinction  of  Lord  Thurloiv        1823. 
may  well  be  doubted.     Where  the  discovery  would  lead  ^-x— v^«*.' 
to  a  forfeiture,  or  to  corporal  punishment,  a  demurrer  to       COSTER 
the  discovery  after  a  plea  had  been  overruled,  was  allowed,      MURRAY. 
in  the  case  of  the  East  India    Company  v.  Campbell.   (1 
VKS.  246.)     And  in  the  case  of  the  Earl  of  Suffolk  v.  Green, 
(1  Aik.  450.)  a  demurrer  to  so  much  of  the  bill  as  charged 
usury,  was   overruled ;   not  because  the  demurrer  could 
not  have  been  sustained,  if  it  had  been  confined  to  *that       .      •  ,*  J 
part  of  the  bill ;  but  because  it  was  extended  to  inadmissi- 
ble ground,  and  was  overruled  in  toto,  upon  the  principle 
that  if  it  be  bad  in  part,  it  is  bad  in  the  whole ;  but  it  was 
especially  declared  to  be  without  prejudice  to  the  right 
to  insist,  by  way  of  answer,  against  making  any  discovery 
touching  the  charge  of  usury.     Whatever  exception  there 
might  be  to  the  rule  in  such  special  cases,  there  is  none 
applicable  to  this  case,  and  the  defendant  must  make  a  full 
answer  and  discovery  as  to  the  charges  in  the  bill. 

I  shall,  accordingly,  overrule  the  exceptions  to  the  mas- 
ter's report,  allowing  the  exceptions  to  the  answer,  and  di- 
rect the  defendants  to  answer  the  six  first  exceptions  to  the 
answer,  within  three  weeks,  and  pay  to  the  plaintiffs  their 
costs  of  all  the  exceptions,  and  of  the  reference  and  argu- 
ment upon  the  exceptions  to  the  master's  report,  to  be 
taxed ;  and  that  the  master  strike  out  that  part  of  the 
answer  reported  by  him  to  be  irrelevant  and  impertinent. 

Order  accordingly. 
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HAWLET 

MAKCU-I.  *HAWLEY  against  MANCIUS  and  others. 

In  May,  1817,  A.  confessed  a  judgment  for  80,000  dollars,  in  favor 
of  M.,  S.  and  C.,  by  way  of  security  and  indemnity,  as  well  for  ex- 
isting debts  as  future  responsibilities.  Afterwards,  in  June,  1817 
A.,  being  in  failing  circumstances,  assigned  certain  real  and  person- 
al estates,  specified  in  schedules  annexed  to  the  deed  of  assignment, 
to  JW^and  C.,  in  trust,  to  convert  the  same  into  money;  and  after 
deducting  charges  and  expenses,  to  pay,  1st.  the  debts  and  respon- 
sibilities specified  in  a  schedule,  (and  which  included  a  large  sum 
due  to  M.,  S.  and  C.,)  either  ratably,  or  in  such  order  of  preference 
and  priority,  as  they  should  deem  best :  2d.  to  pay  all  the  othei 
debts  of  Ji. :  and  3d.  to  account  for  the  surplus  to  A.,  or  his  legal 
representatives ;  and  the  real  estate  assigned  was  declared  to  be 
subject  to  the  judgment  confessed  in  favor  of  JI/.,  5.  and  C.,  and  to 
another  judgment,  in  favor  of  Q. — M.  and  C.  accepted  the  trust, 
and  executed  it  by  satisfying  the  greater  part  of  the  debts  and  re- 
sponsibilities specified  in  the  schedule.  In  August,  1817,  some  of 
the  creditors  of  A.  recovered  judgments  against  him,  and  in  June, 
1818,  issued  executions,  by  virtue  of  which  the  sheriff  sold  a  house 
and  lot  of  land,  which  A.  had  conveyed  to  M.  and  C,  a  few  days 
previous  to  his  assignment,  in  trust  for  the  wife  of  A.  and  her  chil- 
dren, and  which  was  not  included  in  the  assignment.  H.  became 
the  purchaser  at  the  sheriff's  sale,  in  trust  for  those  execution  cred- 
tors;  and  in  an  action  of  ejectment,  in  which  M.  and  C.,  and  the 
wife  and  children  of  A.,  were  parties,  the  deed  of  trust  was  ad- 
judged to  be  void  as  against  the  creditors  for  whom  H.  purchased. 
On  a  bill  filed  by  H.  against  M.,  S.  and  C.,  to  enjoin  them  from 
selling  the  same  property  under  their  execution,  or  under  the 
judgment  of  Q.,  which  M.  had  purchased  for  a  small  sum,  as  a 
trustee :  Held,  that  M.  and  S.,  by  accepting  the  trust  under  the  as- 
signment, had  waived  any  remedy  for  their  own  demands,  or  those 
of  M.,  S.  and  C.,  under  their  judgment;  the  lieu  of  which  was 
preserved,  merely  for  the  sake  of  priority,  and  to  guard  against  in- 
tervening liens;  and  as  to  any  direct  remedy,  the  judgment  was, 
in  equity,  extinguished  by  the  operation  of  the  deed  of  assign- 
ment; and  that  M.  must  be  considered  as  purchasing  the  judg- 
ment in  favor  of  Q.,  in  his  character  of  trustee,  and  could  not, 
therefore,  make  use  of  it  for  any  purpose  incompatible  with  that 
character. 

May  10.  "THREE  several  judgments  were  recovered  on  suits  at 

*  175  ]  jaw  in  August,  1817,  by  different  sets  of  creditors,  against 
John  C.  Cuyler,  for  debts  accrued  before  the  22d  of  Feb- 
ruary, 1817,  and  the  sum  total  of  the  judgments  amounted 
to  3837  dollars  and  94  cents.  Upon  execution  issued  upon 
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one  ol  the  judgments,  a  house  and  lot  of  land,  in  the  town        1S2-'*. 
of  Watervlitt,  in  Albany  county,  were   sold,  on  the  29th 
of  June,  1818,  and  purchased   in  for  a  nominal  sum  by  the 
plaintiff,  in  trust  for  the  said  judgment  creditors. 

Cuyler,  on  the  22d  of  May,  1817,  voluntarily  confessed 
a  judgment  in  favor  of  the  defendants  Mancius,  D.  Schuy- 
ler,  and  Jacob  C.  Cuyler,  for  80,000  dollars,  by  way  of 
security  and  indemnity ;  and  those  defendants,  at  the  same 
time,  executed,  under  their  hands  and  seals,  a  declaration 
of  trust,  stating  that  the  judgment  was  to  stand  as  a  secu- 
rity for  whatever  sums  of  money  Cuyler  then  owed  them, 
or  either  of  them,  with  interest,  and  for  money  they,  or 
either  of  them,  might  loan  to  him.  and  for  the  payment  of 
all  endorsements  which  either  of  them  had,  or  should  make 
for  him ;  and  against  all  damages,  costs  and  charges  which 
either  of  them  might  sustain,  by  means  of  such  endorse- 
ments. The  judgment  was  entered  up  on  that  day. 

Afterwards,  on  the  25th  of  June,  1818,  Cuyler,  being  in 
failing  circumstances,  assigned  certain  real  estates,  speci- 
fied in  schedule  No.  1,  annexed  to  the  assignment,  (but 
not  the  house  and  lot  aforesaid,)  and  also  the  personal 
estate  specified  in  schedule  No.  2,  to  the  defendants 
Mancius  and  Jacob  C.  Cuyler,  upon  trust,  to  convert  the 
real  and  personal  estate  into  cash,  by  sales,  and  after 
deducting  charges  and  expenses,  to  pay,  (1.)  the  debts 
specified  in  schedule  No.  3.,  either  ratably,or  in  such  order 
of  preference  and  priority  as  they  should  deem  best ;  (2.) 
to  pay  all  other  debts  of  Cuyler,  in  like  manner ;  (3.)  to 
account  for  the  surplus  to  him,  or  his  representatives. 

The  schedule  No.  1.  stated,  that  all  the  real  estate 
therein  specified  was  subject  to  a  judgment  in  favor  of 
the  corporation  of  Albany,  a  judgment  in  favor  of  Henry 
*Quilhot,  and  to  the  judgment  in  favor  of  Mancius ,  f  *  1 76 
Schuyler,  and  Jacob  C.  Cuyler;  and  the  assignment  of 
the  real  estate  was  declared  to  be  made  subject  to  those 
judgments. 

The  schedule  No.  3.,  annexed  to  the  assignment,  included 
debts  and  responsibilities  of  the  three  original  defendants, 
in  whose  favor  the  judgment  was  confessed,  to  the  amount 
of  23,587  dollars ;  and  two  of  these  defendants,  Mancius 
and  Schuyler,  stated  in  their  answer,  that  they  had  some 
remaining  demands  covered  by  the  judgment,  and  nol  in- 
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1823.       eluded  in  the  specified  debts  in  schedule  No.  3.,  to   the 
amount  of  2194  dollars. 

Mancius  and  Jacob  C.  Cuyler  accepted  the  trust,  and 
assumed  the  control  of  the  assigned  premises,  and  satisfied 
a  very  great  proportion  of  the  debts  and  responsibilities 
specified  in  the  schedule  No.  3.;  and  they  assured  Schuy- 
ler,  their  co-creditor,  that  they  would  be  enabled,  by  sales 
under  the  assignment,  to  raise  money  to  pay  his  debt  and 
responsibilities.  The  debts  in  schedule  No.  3.  amounted 
to  43,408  dollars ;  and  it  was  admitted  in  the  answer,  that 
they  had  all  been  paid,  except  17,372  dollars,  and  in  that 
sum  was  included  a  bond  and  mortgage  to  Moses  Rogers 
upon  the  mansion-house,  being  10,500  dollars  of  principal, 
besides  interest,  and  which  was  not  due  until  the  22d  of 
July,  1819,  and  was  amply  secured  by  that  mortgage, 
leaving  only  a  balance  of  about  6,000  dollars  to  be  paid 
exclusive  of  Rogers's  mortgage  debt  and  interest. 

Mancius,  on  the  8th  of  November,  1817,  purchased  in, 
with  his  own  moneys,  the  judgment  of  Quilkot,  for  350 
dollars  ;  and  the  defendants  Mancius,  Schuyler,  and  Jacol 
C.  Cuyler,  were  endeavoring  to  collect,  by  execution 
against  the  property  purchased  by  the  plaintiff,  and  which 
was  not  included  in  the  assignment,  a  balance  of  5000 
dollars,  claimed  to  be  due  and  unpaid  upon  the  judgment 
so  confessed  for  their  indemnity.  And  Mancius  was  also 
endeavoring  to  collect,  by  execution  upon  Quilhofs  judg- 
f  *  177  J  ment  *against  the  same  property,  the  amount  for  which  it 
was  bought  in  by  him. 

The  assignees  could  not  estimate  the  value  of  the  real 
estate  assigned  to  them  in  trust ;  but  the  nominal  value  of 
the  personal  estate  assigned  to  them  was  32,174  dollars, 
and  the  debts  of  Cuyler,  not  mentioned  in  the  schedule  No. 
3.,  and  which  were  to  be  postponed  until  those  in  schedule 
No.  3.  were  satisfied,  were  37,698  dollars. 

The  land  claimed  by  the  plaintiff  had  been  purchased 
by  Cuyler,  on  the  22d  of  February,  1817 ;  and  on  the  19th 
of  June,  1817,  he  conveyed  it  to  the  defendants  Mancius 
and  Jacob  C.  Cuyler,  in  trust,  to  account  for  the  rents  and 
profits  to  his  wife  during  her  life,  and  to  stand  seised  in  fee 
to  the  use  of  her  heirs  after  her  death.  After  this  land  had 
been  purchased  by  the  plaintiff,  on  execution  against  Cuy- 
ler, as  above  stated,  he  brought  an  ejectment  to  recover 
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possession,  in  which  suit  the  trustees  for  the  wife  and  chil- 
dren  of  Cuuler  were  made  defendants,  and  claimed  title 

«/  ' 

under  that  trust  deed.     A  verdict  was  taken  for  the  plain-      HAWLEY 

V. 

tiff,  subject  to  the  opinion  of  the  Supreme  Court,  upon  the      MANCIUS 
validity  of  the  trust  deed  ;  and  after  solemn  argument,  the 
Court  adjudged,  in  October   term,  1819,  the   trust   deed 
fraudulent  and  void,  as  against  the  judgment  creditors,  for 
whom  the  plaintiff  had  purchased  the  land  on  execution. 

The  original  bill  was  filed  against  the  defendants  Man- 
cius,  Schuyler,  and  Jacob  C.  Cuyler,  to  enjoin  them  from 
selling  the  same  land,  under  the  judgment  so  confessed  to 
them,  and  under  the  judgment  of  Quilhot,  so  assigned  to 
Mancius.  The  defendants  Mancius  and  Schuyler  answer- 
ed, and  the  defendant  Jacob  C.  Cuyler  suffered  the  bill  to 
be  taken  pro  confesso.  Schuyler  having  died,  pending  the 
suit,  and  also  Cuyler  and  his  wife,  the  suit  was  renewed,  by 
a  supplemental  bill,  against  the  administratrix  of  Schuyler, 
and  against  the  heirs  of  Cuyler  and  his  wife,  who  appeared 
and  answered  ;  and  the  cause  was  brought  to  a  hearing  on 
the  bills  and  answers. 

*A.  Van  Vechten,  for  the  plaintiff,  contended,  as  the  [  *  179 
grounds  on  which  the  injunction  was  asked  and  granted, 
that  it  was  inequitable  for  the  defendants  to  enforce  their 
judgment,  confessed  by  John  C.  C.,  against  the  property 
:n  the  German  Flatts,  conveyed  in  trust  for  the  use  of  his 
wife.  That  judgment  was  confessed  specifically  to  cover 
their  respective  demands  against  John  C.  C.,  including 
existing  and  future  responsibilities,  and  was  a  lien  upon 
all  the  defendant's  estate,  as  to  such  debts  and  responsibili- 
ties. John  C.  C.  having  made  a  general  assignment  to 
Jacob  C.  and  M.  subsequent  to  the  judgment,  the  lien  of 
•hat  judgment  is,  in  terms,  recognized,  and,  according  to 
the  answer,  was  intended  to  be  preserved  ;  and,  of  course, 
the  judgment  should  have  been  first  satisfied  out  of  the 
funds  assigned ;  and  that  such  was  the  understanding  of 
the  defendants  was  apparent,  from  their  omitting  to  en- 
force the  judgment  and  proceeding  under  the  assignment. 
By  accepting  the  assignment,  subject  to  the  judgment,  the 
•i»i.Lfned  funds  became  chargeable  with  the  payment  of  the 
judgment,  and  the  right  to  enforce  it  was,  therefore,  waived, 
rxcept  for  the  purpose  of  excluding  intermediate  liens  upon 
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1823.       l^e  assigned  property,  between  the  date  of  the  judgment 

v-x-X'-^-x  and    that   of  the   assignment;    but   the   property  on  the 

HAWLET      German  F/atts,  in  trust  for  the  wife,  was  not  included  in 

v. 

MANCICS.  the  assignment,  and  was  not,  therefore,  to  be  touched  by 
the  judgment.  The  assignees  have,  in  fact,  so  treated  it ; 
since  they  have  satisfied  about  four  fifths  of  the  debts  anc 
responsibilities  covered  by  the  judgment  out  of  the  assign- 
ed funds,  and  permitted  the  Flatts  property  to  be  sold, 
under  the  execution  in  favor  of  the  plaintiff's  cestui  gut 
trusts,  without  interposing  any  other  claim  than  that  de- 
rived under  the  trust  deed  to  M.  and  Jacob  C.  C.,  in  favoi 
of  Mrs.  C.  and  her  children,  which  had  been  adjudged 
void  by  the  Supreme  Court. 

The  Quilhot  judgment,  as  to  the  consideration  of  350 
dollars  paid  for  it  by  M.,  cannot  equitably  be  enforced 
[  *  179]  *against  the  Flatts  property  ;  because  it  is  recognized  in  the 
assignment  as  a  subsisting  lien,,  and  the  assigned  fund  is 
amply  sufficient  to  satisfy  it ;  and  M.  having  the  funds  in 
his  hands,  equity  will  not  permit  him  to  enforce  the  judg 
ment  against  other  property,  so  as  to  defeat  vigilant  bona 
fide  creditors.  At  all  events,  if  the  Flatts  property  is  lia 
ble  at  all,  it  can  be  for  no  more  than  a  contributory 
proportion  of  what  may  remain  to  be  collected  on  the 
judgment 

From  the  answer,  it  appears  that  the  assignees  have  funds 
in  hand  more  than  sufficient  to  satisfy  any  moneys  claimed 
to  be  unpaid  of  the  debts  covered  by  their  judgment  in 
favor  of  M.  S.  and  /.  C.  and  the  Quilhot  judgment.  All  the 
debts,  to  which  a  preference  is  given  by  the  assignment, 
are  specified  in  schedule  No.  3. ;  and,  from  the  payments 
stated  in  the  answer  of  the  assignees,  it  appears  that 
several  payments  have  been  made  which  are  not  provided 
for  or  authorized  by  the  specification  in  the  schedule. 

Under  the  circumstances  of  this  case,  the  attempt  to  set 
up  and  enforce  the  judgment  of  M.,  J.  C.,  and  S.,  and  of 
Quilhot  against  the  Flatts  property,  is,  in  judgment  of  law, 
an  attempt  to  delay,  hinder,  and  defeat  creditors,  so  far  as 
concerns  the  plaintiff. 

The  trust  deed  of  the  Flatts  property  cannot  be  brought 
in  question  between  these  parties,  as  the  relief  sought 
against  them,  and  their  defence  founded  on  the  judgment 
of  M.  S.  and  /.  C.,  are  equally  hostile  to  that  deed;  and 
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the  heirs  of  Mrs.  C.,  as  cestui  que  trusts,  have  no  interest        1823. 
in  that  judgment.  ^^~^-*^/ 

The  mortgage  of  Rogers   on  the   mansion-house   can      HAWLEV 
have  no  priority  as  to  the  judgment  of  M.,  S.  and  «/.  C.,  as      MANCIUS 
the  latter  is  a  general,  and  the  former  a  particular  lien ; 
and  it  appears  by  the  answer,  that  the  assignees  had  re- 
ceived enough  to  satisfy  their  judgment,  before  the  mort- 
gage fell  due. 

The  power  in  the  assignment  to  give  preference  in  the 
*order  and  manner  of  making  payments,  cannot  aid  the  [  *  ISO  ] 
assignees,  as  the  priority  of  their  judgment  was  not  impaired 
by  that  power.  M.,  »S'.  and  J.  C.  cannot,  therefore,  be  per- 
mitted to  use  that  power  to  the  prejudice  of  the  plaintiff, 
by  keeping  their  judgment  on  foot,  while  they  have  funds  to 
satisfy  it,  for  the  purpose  of  defeating  the  just  debts  of  the 
plaintiff's  cestui  que  trusts.  He  cited  3  Johns.  Ch.  Rep. 
378.  4  Johns.  Ch.  Rep.  217.  444.  446.  5  Johns.  Ch.  Rep. 
236.  1  Ch.  Cas.  99.  2.  Ves.  18.  Amb.  121.  2  Eq. 
Cos.  Abr.  715.  pi.  3.  Cas.  temp.  Talbot,  69.  Free, 
in  Ch.  22.  101.  425.  1  Atk.  188.  2  Atk.  77.  420. 
2  Lev.  70.  146.  Newland  on  Contracts,  122 — 133.  2 
I3.  Wms.  638.  202.  2  Ves.  591.  3  Ves.  617.  IP.  Wms. 
458.  1  Atk.  280.  3  Atk.  20. 

Henry,  for  the  defendants  Mancius  and  Margaret  Schuy- 
ler,  administratrix  of  David  Schuyler,  contended,  I.  That 
the  judgment  in  ejectment  in  the  Supreme  Court  was  not 
conclusive  against  the  validity  of  the  conveyance  of 
June  19,  1817,  from  John  C.  C.  to  M.  and  Jacob  C.  C 
of  the  property  in  question,  in  trust  for  the  wife  of  the 
grantor  and  her  children.  (Running.  Eject.  95.  1  Johns. 
Cas.  502.  2  Cornyn's  Dig.  tit.  Chancery,  283.  L.}  It 
was  a  conveyance  to  the  wife,  of  a  portion  of  her  inherit- 
ance, in  trust  for  her  and  her  children  ;  and  the  settlement 
was  much  inferior  to  what  she  would  have  been  entitled  to 
by  descent.  There  is  a  great  difference  in  such  cases  be- 
tween coming  to  this  Court  for  aid,  and  coming  here  for 
the  purpose  of  breaking  up  a  settlement.  (Prcc.  in  Ch. 
22.  2  Eq.  Cas.  Abr.  51.478.  1  Atk.  188.  190.  Cas. 
temp.  Talbot,  64.  2  Ves.  16.  18.  308.  Amb.  121.  Cro. 
Jac.  158.  2  Atk.  519.  6  East,  257.  271.  273.  notes. 
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1823.  Prcc-  in  C/<-  101-  527-  10  Ve*-  139-  151-  Binghmi  on 
Covert.  4.)  Here  was  a  conveyance  after  marriage,  for  a 
full  and  adequate  consideration,  in  trust.  (Reade  v.  Living- 
ston, 3  Johns.  Ch.  Rep.  481.  Atkerly  Family  Settl.  161, 
*162.  165—177.  2  L,et>.  148.)  2.  But  if  that  conveyance 
should  be  deemed  inoperative,  yet  the  judgment  of  the 
22d  of  May,  1817,  confessed  and  entered  up  in  good  faith, 
is  an  effectual  and  subsisting  security  for  all  the  purposes 
expressed  in  the  declaratory  instrument  of  the  same  date. 
This  judgment  is  a  lien  on  the  estate  in  question,  and  the 
execution  upon  it  cannot  be  impeached,  for  it  has  been 
issued  for  debts  and  responsibilities  within  the  terms  of 
the  declaratory  instrument,  and  for  debts  not  disputed  by 
the  plaintiff.  (2  Johns.  Ch.  Rep.  306.  5  Johns.  Ch.  Rep. 
320.)  It  never  was  the  intention  that  this  lien  should  be 
narrowed.  This  Court  will  never  marshal  assets,  so  as 
to  assist  a  particular  creditor,  at  the  expense  of  the  gen- 
eral creditor  ;  and  not,  in  this  case,  at  the  expense  of  a  pre- 
ferred creditor.  It  would  be  breaking  in  upon  the  prin- 
ciple of  equality  of  distribution,  and  of  marshalling  funds. 
(8  Ves.  386,  387.  3  Johns.  Ch.  Rep.  412.  4  AtTc.  446. 
I  Fern.  455.  10  Mod.  487,  488.)  The  Court  will  not  suffer 
a  party  to  come  here  to  disturb  the  equality  of  distribu- 
tion. (1  Fonbl.  Eju.  310,  311.  313.  part  1.  ch.  2.  *.  25. 
n.  e.)  The  debts  of  the  postponed  creditors  exceed  30,000 
dollars;  and  if  a  contribution  is  enforced  here,  as  the 
plaintiff  wishes,  it  would  subvert  the  equality  of  right  be- 
tween the  creditors. 

Quilhot's  judgment  is  an  indispensable  lien  upon  the 
estate  of  John  C.  C.,  and  the  sum  paid  by  M.  for  the  as- 
signment of  it,  may  be  lawfully  levied  on  the  estate  in 
question.  The  plaintiff,  under  the  circumstances  of  this 
case,  has  no  right  to  the  aid  of  this  Court  to  confirm  his 
title  acquired  at  the  sheriff's  sale,  or  to  throw  any  of  the 
claims,  either  of  M.  or  of  the  defendant  Mrs.  Schuyhr, 
upon  the  trust  fund  of  the  creditors  of  John  C.  C.,  or  to 
oblige  these  defendants,  in  any  way,  to  resort  to  that  fund. 
The  trustees  have  not  received  enough  to  pay  the  preferred 
debts.  The  defendant  M.  is  vindicating  the  trust  here 
according  to  his  duty.  If  it  is  established,  it  puts  an  end 
to  all  the  liens. 
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*THE  CHANCELLOR.  The  question  on  the  validity  of  1823. 
ihe  deed,  in  trust,  for  the  benefit  of  the  wife  and  children 
of  John  C.  Cuyler,  has  been  brought  incidentally  into  dis- 
cussion,  though  it  does  not  seem  properly  to  arise  in  the 
case.  Tne  only  real  point  is,  whether  Mancius  and  Cuyler,  as 
surviving  owners  at  law  of  the  judgment  of  the  22d  of  May, 
18  17,  and  Mancius  as  assignee  of  (^m'Z/iotf's  judgment,  are  en- 
titled, under  the  facts  in  the  case,  to  enforce  these  judgments, 
or  either  of  them,  against  the  lands  purchased  by  the  plaintiff 

With  respect  to  the  trust  deed  in  favor  of  Mrs.  Cuyler, 
it  is  sufficient  to  refer  to  the  judgment  of  the  Supreme 
Court  upon  the  question  which  was  raised  and  discussed, 
touching  the  validity  of  that  deed.  So  long  as  that  judg- 
ment remains  in  force,  it  is  conclusive  against  the  deed. 
A  judgment  of  a  Court  of  competent  jurisdiction  cannot  be  A  .iudgiwu 

J      .°  if        .  of  a  Court  of 

questioned  or  impeached,  collaterally,  in  another  Court,  competent  ju- 
.n  an  action  between  the  same  parties,  and  upon  a  point  nofbe^fmpeacL- 
3nce  put  directly  in  issue  and  decided.  This  Court  cannot  ?d  collaterally 

.         .  ....  ....  m  another 

examine  into  the  intrinsic  merits  of  a  judgment  at   law,  Court. 

without  the  aid  of  new  and  distinct  matter,  showing  fraud 

In  procuring  it,  or  that  it  is  used  or  retained  against  con- 

science.    This  is  a  plain  and  well-settled  principle  ;  and 

the  deed   in  favor  of  the  wife  and  children  having  been     Where  a  deed 

i  i          1-11  i  if         11  •         •  i  1S         adjudged 

solemnly  adjudged  at  law  to  be  fraudulent  and  void,  as  fraudulent  and 


against  creditors,  it  must  be  taken  and  held  to  be  equally  oa      ;      B 
so  in  this  Court.     I  shall,  therefore,  place  this  deed  en-  ^  held  void  b> 

...  .  .  .          .  .  .  this  Court. 

tirelv  out  ot  view,  in  the  consideration  of  this  case. 

Mancius  and  Jacob  C.  Cuyler  having  accepted  the  trust 
created  by  the  assignment  of  the  25th  of  June,  1617,  it 
became  their  duty  to  convert  the  real  and  personal  estate 
into  money,  and  to  pay  Cuylcr's  debts,  according  to  the 
priorities  created  by  law  and  by  the  deed.  The  real  estate 
was  assigned  subject  to  the  judgments,  and  they  were  en- 
titled to  priority  of  payment  out  of  the  proceeds  of  the  real 
estate.  It  was  the  intention  of  all  the  parties  to  the  deed 
*of  assignment,  that  the  judgment  creditors,  as  well  as  the 
other  creditors,  should  be  paid  out  of  the  property  assign- 
ed. None  of  them  thought  of  paying  any  of  the  judgments 
out  of  the  land  purchased  by  the  plaintiff;  for,  until  October, 
1319,  that  land  was  considered  by  Cuyler,  and  by  his  as- 
signees, to  belong  to  them,  in  trust,  for  his  wife  and  chil 
d.en  The  assignment  was  intended  as  a  provision  for  all 


183  CASES  IN  CHANCERY. 

1823.  tne  debts,  to  the  extent  of  the  funds;  and,  as  the  leal  as 
^*^^~^s  well  as  personal  estate  was  directed  to  be  sold  and  convert 
HAWLEY  e(j  into  cash,  it  was  intended,  undoubtedly,  that  the  first 
MANCIUS.  proceeds  should  be  applied,  as  they  were  bound  in  law  to 
be  applied,  to  discharge  the  judgments,  and  then  that  the 
joint  fund,  arising  from  the  real  and  personal  estate,  should 
be  applied  to  the  debts  in  schedule  No.  3.  remaining  un- 
satisfied. If  this  intention  had  been  strictly  executed,  both 
the  judgments  now  directed  against  the  lands  of  the  plain- 
tiff would  have  been  satisfied ;  and  it  is  apparent,  from  the 
answers,  that  the  proceeds  of  the  real  and  personal  estate, 
received  by  the  assignees,  were  amply  sufficient  for  the 
satisfaction  of  the  judgments.  The  assignees  acted  accord- 
ing to  the  declared  intention  of  the  assignment,  and  ac- 
tually discharged  a  great  part  of  the  judgment  which  they 
themselves  held ;  and  if  they  have  not  actually  discharged 
the  whole  of  it,  it  has  been  owing  to  their  own  voluntary 
act  or  neglect. 

The  schedule  No.  3.,  annexed   to  the  assignment,  con- 
tained a  list  of  debts  to  be  first  paid,  and  nearly  all  the  debts 
and  responsibilities  covered  by  the  judgment  of  Manciiu 
and  others  were  included  in  that  list.     The  remaining  de- 
mands covered  by  the  judgment,  and  not  included  among 
the  specified  debts  in  that  schedule,  are  stated  in  the  an- 
swer of  Mancius  and  Schuyler,  to  amount  to  2194  dollars. 
But  whether  these  demands  were  in  the  schedule  or  not,  is 
immaterial ;  they  were  to  be  first  paid,  as  part  of  the  judg- 
ment, out  of  the  proceeds  of  the  real  estate,  and  the  residue 
of  the  judgment,  (if  any,)  unsatisfied  out  of  the  real  estate, 
[  *  184  ]       *was  to  be  first  paid,  as  part  of  the  schedule  No.  3.    If  any 
part  of  the  judgment  was  entitled  to  be  first  and  preferably 
paid,  out  of  the  proceeds  of  the  real  estate,  it  was  these 
very  demands,  or  portion  of  the  judgment  not  included  in 
if  iwo  funds  the  schedule  No.  3. ;  and  upon  this  principle,  that  if  there 
bounTfof  Cone  De  two  funds  specifically  bound  for  one  debt,  and  only  one 
debt,  and  one  of  tne  funds  specifically  bound  for  another  debt,  that  other 
only  bound  for  debt  shall  have  a  preference  upon  the  only  fund  to  which 

S±Lr1S  * is  equa»y entitled  to  resort- 

has    a  prefer-      The  debts  specified  in  schedule  No.  3.  amounted  to 

ence  on  the  only  ,-,111  i  •  i      •         i    •        i  i 

fund  to  which  It  43,408  dollars ;  and  it  was  admitted  in  the  answers,  that 
•«  entitled  to  re-  they  had  all  ^^  pa;dj  except  17,373  dollars.     In  that  sum 

is  included  the  bond  and  mortgage  of  Moses  Rogers  upon 
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the  mansion-house,  amounting  to  1 0,000  dollars  principal,        1823. 

and  700  dollars  interest ;  which  principal  was  not  due  and  ^*^v^-, 

payable  until  the  22d  of  July,  1819,  or  upwards  of  two      HAW  LET 

years  alter  the  date  of  the  assignment,  and  which  debt      Mixcics 

we  may  presume  to  be  amply  secured  by  the  mortgage. 

That   mortgage  debt   cannot   be    permitted    to   encroach 

upon  the  fund  to  be  applied  under  the  assignment  to  the 

discharge  of  the  debts  in  schedule  No.  3.,  until  the  other 

debts  contained  in  that  schedule  are  satisfied,  or,  at  least, 

unt  I  Rogers  has  resorted  to  and  exhausted  his  mortgage 

fund  ;  and  this  restriction  upon  the  mortgage  of  Rogers 

falls  within  the  influence  of  the  principle,  which  has  just 

been  mentioned.     There    would   remain,  then,  exclusive 

of  that  mortgage  debt,  only  about  6000  dollars  of  the  debts 

in  schedule  No.  3.  to  be  satisfied ;  and  the  admissions  in 

the   answer  conclusively  show,  that   the  assignees   have 

received  funds  and  property  sufficient  for  the  purpose ; 

and  if  any  part  of  those  funds  has  been  diverted  to  other 

purposes,  instead  of  being  applied  to  the  discharge  of  the 

judgments  and  the  other  debts  in  schedule  No.  3.,  the  as 

signees  have  done  it  in  their  own  wrong. 

I  consider  it  to  be  a  very  clear  point,  that  Mancius  and 
Jacob  C.  Cuylcr,  by  the  acceptance  of  the  trust,  and  carry- 
ing *it  into  execution  in  a  great  degree,  even  with  respect  [  *  185 
to  their  own  demands  and  those  of  Schuyler,  covered  by 
the  judgment,  have  waived  their  remedy  under  the  judg- 
ment, and  accepted  of  the  provision  in  the  assignment  in 
lieu  of  it.  It  would  be  impossible  to  maintain  that  they 
could  use  the  judgment  in  destruction  of  the  trust ;  and  if 
they  could  use  it  at  all,  it  would  be  to  derange  the  order 
and  efficacy  of  the  trust  provisions ;  they  are,  therefore, 
upon  every  sound  principle  of  justice  and  equity,  restricted 
to  the  remedies  placed  in  their  hands  by  the  assignment. 
The  lien  of  the  judgment  is  preserved  by  the  terms  of  the 
assignment ;  but  it  is  only  for  the  sake  of  priority  in  pay- 
ment, and  to  guard  against  the  intrusion  of  intervening 
liens.  They  must  sell,  and  pay,  and  distribute,  in  the 
character  of  trustees,  and  not  of  judgment  creditors  ;  and 
to  take  out  an  execution  upon  the  judgment  against  prop- 
erty over  which  they  are  exercising  a  discretion  and 
control  as  trustees,  would  be  incompatible  with  a  due  dis- 
charge of  the  trust,  and  a  manifest  breach  of  it.  They 
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1823.       are    bound,   therefore,    to  seek   for   satisfaction  of  then 

v-**-v—*^  judgment  in  the  mode  presented   by  the   terms   of  the 

trust  which  they  have  accepted.     They  have  all  along  so 

MAKCIUS.      thought  and  acted,  until  after  the  judgment  at  lav  upon 

the  deed  of  settlement.     The  answer   states,   that   they 

assured   Schuyler,   their  co-creditor,   that   they  would   be 

enabled,  by  sales  under  the  assignment,  to  raise  money 

to  pay  his  demand,  and  discharge  his  responsibilities. 

As  Mancius  and  Jacob  C.  Cuyler,  by  means  of  their 
acceptance  of  the  trust,  have  disabled  themselves  from 
proceeding  on  the  judgment,  Schuyler,  their  partner  in 
that  judgment,  is  equally  concluded  by  their  acts,  and  he 
could  not  use  the  judgment  to  the  disturbance  or  de- 
struction of  the  trust.  He  was  entitled  to  look  to  them 
for  his  payment  and  indemnity,  for  they  had  a  control 
over  the  judgment  as  parties  to  it,  and  could  modify,  re- 
strict, or  discharge  it.  By  the  death  of  Schuyler,  they,  as 
|  *  186  ]  ^survivors,  have  the  exclusive  control  of  the  judgment 
at  law ;  and  the  remedy  of  his  representatives  is  here,  in 
this  Court,  to  compel  them  to  account  for  the  due  use  and 
proceeds  of  the  judgment.  They  cannot  be  permitted  to 
use  it  inconsistently  with  the  terms  of  the  trust,  for  the 
benefit  of  Schuyler's  representatives,  any  more  than  foi 
their  own  benefit ;  and  if  the  estate  of  Schuyler  has  sus- 
tained any  injury  by  the  acts  of  his  associates,  Mancius  and 
Jacob  C.  Cuyler,  the  indemnity  is  to  be  sought  from  them. 
I  am  entirely  satisfied,  that  any  direct  remedy  upon  the 
judgment,  for  any  part  of  the  demands  intended  to  be 
covered  by  it,  is  in  equity  extinguished  by  the  acceptance 
and  operation  of  the  deed  of  assignment. 

There  is  no  reason  arising,  on  this  case,  which  appears 
to  be  sufficient  to  deprive  the  plaintiff*  of  the  protection 
and  assistance  of  this  Court,  against  the  undue  application 
and  use  of  the  judgment  of  Mancius.  The  plaintiff  repre- 
sents judgment  creditors,  who  have  acquired  a  priority  and 
advantage  fairly  in  a  course  of  legal  diligence ;  and  if  the 
amount  of  their  judgment  was  an  inadequate  price  for 
the  lands  purchased  by  their  trustee,  they  were  not  re' 
sponsible  for  the  fall  of  the  market  price  of  the  land. 

It  was  the  act  of  these  trustees,  M.  and  C.,  that  depre 
ciated  this  property.  They  had  very  essentially  contribut 
ed  to  render  the  title  to  it  shaded,  doubtful,  and  litigious, 
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by  their  acceptance  and  assertion  of  the  deed  of  settlement.  1823. 
It  may  well  be  assumed,  that  those  creditors,  under  all  the 
circumstances,  gave  a  reasonable  price  for  the  land,  when 
they  took  it  to  secure  their  judgments,  amounting  to  near 
4000  dollars.  The  facts  in  the  case  evidently  show,  that 
it  is  the  only  satisfaction  they  are  to  receive ;  and  whet, 
they  purchased,  the  title  was  no  doubt  deemed  extremely 
hazardous.  There  is  nothing,  then,  in  the  case,  to  impair 
the  pretension  of  the  plaintiff  to  the  ordinary  aid  and  pro- 
tection of  the  Court.  He  does  not  come  here  to  ask  for 
any  particular  favor  or  preference.  His  preference  and 
*his  title  have  been  already  duly  acquired  at  law.  Nor  [  *  187 
does  he  come  here  to  interfere  with  the  distribution  of  the 
fund  under  the  deed  of  assignment,  or  to  impair  the  rights 
of  the  general  creditors  upon  that  fund.  He  comes  simply 
to  be  protected  against  the  inequitable  use  of  their  judg- 
ment, by  M.  and  C.,  contrary  to  the  deed  of  assignment, 
and  to  their  duties  as  trustees  under  it.  That  assignment 
was  made  on  purpose  to  give  preferences,  and  to  disturb 
all  equality  of  distribution  of  the  funds  of  Cuylcr.  The 
scheduled  debts  were  to  be  first  paid,  and  that  too  in  such 
order  of  preference  and  priority,  as  the  trustees  should 
deem  proper,  by  which  means  they  had  the  complete  dispo- 
sition of  the  whole  fund,  and  the  power  to  apply  it,  in  the 
first  place,  exclusively  to  the  satisfaction  of  their  entire 
demands.  The  assignment,  with  all  its  provisions,  was  in 
hostility  to  the  equitable  doctrine  of  an  equal  or  ratable 
distribution  of  assets ;  and  the  case  affords  a  melan- 
choly assurance,  that  the  postponed  creditors,  whose  debts 
are  not  in  schedule  No.  3.,  and  which  exceed  37,000  dol- 
lars, will  not  receive  a  single  cent.  If  a  surplus  should 
remain  for  those  general  creditors  who  do  not  belong  to 
the  privileged  class,  (and  the  plaintiffs  cestui  que  trusts 
were  of  that  description,)  the  trustees  have  the  same  dis- 
cretion given  to  them,  especially  by  the  deed,  of  giving 
preferences  and  priorities. 

If  the  defendants  were  permitted  to  go  on  and  collect 
5000  dollars,  under  their  judgment,  out  of  the  lands  pur- 
chased by  the  plaintiff,  how  would  this  promote  the  mar- 
shalling of  assets,  or  equality  of  distribution  ?  Not  at  all. 
It  would  probably  cut  off  the  judgment  creditors  whom 
the  plaintiff  represents,  from  their  debts,  as  it  is  hardly  to 
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1623.  be  presumed  that  they  would  be  willing  to  redeem  the 
land  from  such  an  encumbrance,  in  addition  to  the  othe» 
judgment  of  Quilhot.  It  might  enlarge  the  chance  of  a 
surplus  of  funds  after  the  scheduled  debts  were  satisfied ; 
but  who  can  tell  that  there  would  be  any  equality  of  dis- 

[  *  188  ]  tribution  *of  that  surplus  ?  or  that  those  ccstui  que  trusts 
would  be  allowed  to  touch  a  cent  of  it  ?  for  the  trustees 
have  the  same  power  given  to  them  that  Cuyler  had,  to 
prefer  one  creditor  to  another.  The  interference  of  the 
Court  in  this  case  will  not,  therefore,  in  any  degree  im- 
pair the  operation  of  its  favorite  doctrine  of  equality  in 
the  distribution  of  trust  funds ;  and  it  strikes  me,  that  the 
Court  is  called  upon,  by  very  obvious  principles  of  justice 
and  equity,  to  restrain  the  defendants  31.  and  C.  from 
renouncing  the  duties  of  their  trust,  by  resorting,  not  as 
trustees,  but  as  judgment  creditors,  to  their  judgment, 
to  collect  a  portion  of  their  debt,  especially,  when  that 
act  will  deprive  the  plaintiff  of  a  title  fairly  and  justly  ac- 
quired by  law. 

Upon  the  first  consideration  of  this  case,  I  thought  a 
distinction  might  be  taken  between  Quilhot's  judgment  and 
the  other ;  but  upon  more  reflection,  I  think  there  in  no 
just  ground  for  it.  Mancius  purchased  that  judgment  while 
in  the  execution  of  his  trust ;  and  if  he  did  not  buy  it  in 
for  the  benefit  of  the  estate,  (as  we  must  presume  he  did; 
since  it  was  his  duty,  as  trustee,  to  have  paid  it  in  prefer- 
ence to  any  other  debt,  as  it  was  the  oldest  lien,)  he  bought 
it  upon  some  speculation  of  his  own,  at  a  reduced  price, 
and  any  such  advantage  he  could  not  be  permitted  to  retain, 
as  it  would  be  incompatible  with  the  duties  of  his  trust. 
He  has,  therefore,  in  his  answer,  very  properly  renounced 
all  claim  to  any  demand  under  it,  beyond  a  reimbursement 
of  the  purchase  money,  with  interest.  This  very  renuncia- 
tion is  an  admission  of  the  purchase  in  the  character  of 
trustee,  and  not  on  his  own  account,  and  he  was  entitled 
to  reimburse  himself  out  of  the  earliest  fund  in  hand.  The 
judgment,  to  the  extent  of  the  purchase  money  paid,  had 
the  preference  to  any  demand,  and  why  did  he  not  reimburse 
himself  instantly  ?  If  he  did  not,  it  was  his  own  negli- 
gence, for  he  was  entitled  to  do  it,  and  had  the  means 
for  that  purpose.  Can  he  now,  under  the  circumstances 

'  *  189  ]        *in  which   he   purchased   this  judgment,   and    implied!} 
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admits  that  he  holds  it,  be  permitted  to  depart  from  his 
character  of  trustee,  and  act  as  a  stranger  to  the  trust,  and 
as  Quilhot  himself  might  have  acted,  and  collect  the  judg- 
ment at  law  upon  any  lands  chargeable  with  it  ?  Certainly 
not.  He  purchased  in  the  judgment,  while  he  was  acting 
as  trustee,  and  it  must  be  satisfied  to  the  extent  of  the 
purchase  money  paid,  out  of  the  trust  funds,  and  not 
otherwise. 

I  shall  accordingly  decree.,  that  the  injunction  heretofore 
issued  be  continued,  and  made  perpetual,  in  respect  to  the 
judgment  confessed  in  favor  of  Manciiis  and  others,  and 
n  respect  to  the  judgment  of  Quilhof,  and  in  respect  to 
any  proceedings  under  them,  or  either  of  them,  by  execu- 
tion, scire  facias,  action  of  debt,  or  otherwise,  so  far,  at 
least,  as  concerns  the  lands  purchased  and  claimed  by  the 
plaintiff,  and  that  no  costs  be  charged  by  either  party 
against  the  other. 

Decree  accordingly. 
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THORNE  against  HALSEY. 

The  plaintiff,  in  his  affidavit,  annexed  to  a  bill  for  a  writ  of  ne  exeat 
republica,  tnough  in  a  matter  of  account,  must  swear  positively  to  a 
debt  or  balance  due  to  him  from  the  defendant ;  yet  he  need  not 
swear  to  a  certain  sum.  but  according  to  his  belief  as  to  the  amount. 

Where  an  answer  is  put  in  to  a  bill  in  such  a  case,  though  the  time 
for  filing  exceptions  to  it  had  not  expired,  it  may  be  read  on  a  mo- 
tion to  discharge  the  writ  of  ne  exeat. 

THE  plaintiff  and  defendant  were  jointly  concerned  in 
six  different  voyages  and  adventures  between  New-York 
and  St.  Domingo,  the  active  management  of  which  was 
undertaken  by  the  defendant,  who  went  to  St.  Domingo, 
*and  who  was  to  have  one  third  of  the  profits.  The  bill 
stated  the  different  adventures,  the  accounts  of  which  re- 
mained unsettled.  That  the  last  adventure  was  in  1820, 
in  the  schooner  B.,  consigned  to  the  defendant  at  Port  au 
Platt,  in  St.  Domingo ;  that  the  vessel  sailed  from  that 
phce  with  only  a  part  of  her  return  cargo,  for  New-York, 

Voi.    *  II.  22  169 


AfaylS. 


[*190 


190  CASES  IN  CHANCERY 

t"6  defendant  having  retained  the  proceeds  of  the  01  tward 
cargo,  to  more  than  2000  dollars.  That,  in  consequence 
of  tne  vessel's  long  and  unnecessary  detention  at  *SV.  Do- 
mingo,  the  plaintiff  had  to  pay  a  heavy  demurrage.  That 
the  defendant  detains  the  residue  of  the  cargo  from  the 
plaintiff,  and  has  remained  out  of  the  state,  and  resided  at 
*Sf.  Domingo  until  September  last,  when  he  came  to  New- 
York,  and  brought  goods  with  him,  which  he  refused  tc 
give  up,  or  come  to  any  settlement  of  this  or  of  the  former 
voyages.  That  he  was  justly  indebted  to.  the  plaintiff,  over 
and  above  all  reasonable  charges  and  deductions,  above 
the  sum  of  5000  dollars ;  that  the  defendant  was  about  to 
return  to  St.  Domingo,  where  he  expected  to  reside  for  a 
considerable  time ;  and  the  plaintiff  apprehended  that  if 
the  defendant  should  be  suffered  to  depart,  without  giving 
security  for  the  balance  due  to  the  plaintiff,  he  would  be  in 
great  danger  of  losing  his  debt.  Prayer  that  the  defend- 
ant be  decreed  to  come  to  an  account  with  the  plaintiff,  of 
and  concerning  the  said  voyages,  and  to  pay  the  balance 
which  shall  be  found  due  ;  and  for  a  writ  of  ne  exeat.  The 
affidavit  of  the  plaintiff,  in  support  of  the  application  for  a 
ne  exeat,  stated,  that  he  verily  believed  that  the  defendant 
will  be  justly  indebted  to  him  in  5000  dollars',  and  that  he 
was  informed,  that  the  defendant  was  about  to  depart  from 
the  state,  &c.  The  intention  of  the  defendant  to  depart 
for  St.  Domingo  was,  also,  proved  by  two  witnesses ;  and 
the  writ  of  ne  exeat  was  allowed  by  a  master,  the  15th  of 
March,  1823.  in  the  sum  of  5000  dollars. 

An  answer  was  filed  the  3d  of  Mny,  and  on  the  12th  of 
May,  a  motion  was  made  to  discharge  the  writ  of  ne  exeat, 
*  191  ]       ^pursuant  to  a  notice  for  that  purpose  given  on  putting  in 
the  answer. 

A.  Spencer,  in  support  of  the  motion,  contended,  that 
the  matter  of  the  bill  was  not  sufficient  to  sustain  it.  The 
plaintiff  had  not  sworn  positively  to  any  debt,  but  only 
to  his  belief.  The  bill  showed  that  he  had  all  the  ac- 
counts in  his  possession,  and  the  means  of  ascertaining 
whether  any  and  what  balance  was  due  to  him.  From 
the  bill,  it  was  uncertain  whether  any  thing  was  due.  N<? 
misapplication  of  funds  or  embezzlement  was  charged,  and 
there  is  no  allegation  that  the  proceeds  of  the  last  car^c 
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le.eived  by  the  defendant,  and  retained  oy  him,  exceeded        1823 
the  profits  he  was  entitled  to ;  nor  was  that  to  be  presumed.  ^^~^~+   • 
The   intention  of  departure   was   not   sufficient,   as   the      THOK»» 
defendant  was   not  domiciled  at  St.  Domingo ;  and  there      HALSIT 
was  no  averment  that  he  had  not  the  animus  revertendi. 
But  the  answer  denies  all  the  equity  of  the  bill,  and  though 
the  plaintiff  has  three  weeks  to  except  to  the  answer,  yet 
neither  the  rule  as  to  motions  to  dissolve   injunctions,  nor 
the  reason  of  it,  apply  to  this  case,  where   the  party  is 
deprived  of  his  liberty.     The  answer  is  sufficient,  as  to  all 
that  part  of  the  bill  which   could   possibly  sustain  an  in- 
junction.    It  is  full  enough  on  those  points,  and  ought  to 
be  read.     He  cited  4  Fesey,  590,  591.     2  Johns.  Ch.  Rep. 
100.     1  Vis.  4'  Bea.  371.     8  Vesey,  597.     3  Johns.   Ch. 
Rep.  76.     Hindes's  Pr.  613.   Beames  on  the  writ  of  Ne 
E.eat,  66. 

J.  V.  JV.  Yates,  contra,  insisted,  that  the  answer  ought 
not  to  be  read.  It  was  not  a  perfect  answer,  and  the  de- 
fendant intended  to  except  to  it,  and  was  now  in  time  to 
file  exceptions.  The  affidavit  to  the  bill  was  sufficient,  in 
a  matter  of  account.  (Beames  on  Ne  Exeat,  23.  38, 
39.  69.) 

THE  CHANCELLOR.     The  affidavit  annexed  to  the  bill 
is  not  sufficient.     It  states,  that  on  a  fair  and  just  settle- 
ment *of  accounts,  he  verily  believed  the  defendant  wouM       |  *  192 
be  found  justly  indebted  to  him  in  5000  dollars.     He  doe< 
not  swear  positively  to  any  indebtedness.     That  is  a  fate 
defect.     The  books  only  allow  the  plaintiff,  in  matters  of 
account,  to  swear  according  to  his  belief,  as  to  the  amount 
or  balance ;  but  he  must  swear,  positively,  that  a  balance 
is  due,  though  he  need  not  swear  to  any  certain  sum. 

In  Dane's  case,  (I  P.  Wms.  263.)  it  was  a  matter  of 
account,  but  money  was  sworn  to  be  due;  and  in  Rico  v. 
(Hualticr,  (3  Atk.  501.)  there  is  a  loose  observation,  that 
in  a  bill  for  an  account,  the  plaintiff  swearing  that  he  be- 
lieves the  balance  in  his  favor  would  amount  to  so  much, 
is  sufficient.  But  that  very  observation  implies  that  he 
must  swear  positively  that  a  balance  is  due,  and  then  add 
his  belief  as  to  the  amount.  Lord  Efdon,  in  Anuinc":  v. 
Barklav,  (8  Vts.  594.)  said,  that  he  should,  •  .  luiure. 
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18-23.  pause  upon  the  practice  of  Lord  Hardwickt,  as  to  merelj 
stating  belief  as  to  the  balance  of  an  account,  unless"  the 
party  stated  facts  or  declarations,  as  the  ground  of  that 
belief.  Afterwards,  in  Jackson  v.  Petrie>  (10  Vn.  1G4.) 
he  considered  the  precedent  of  Lord  H.,  that  in  the  case 
of  partners  and  executors,  information  and  belief  were 
held  sufficient,  to  be  a  bold  precedent.  In  Dlclc  v.  Swin- 
ton,  (I  Ves.  fy  Bea.  371.)  the  plaintiff  was  an  administra- 
tor, and  it  was  a  partnership  transaction,  and  a  matter  of 
account,  and  yet  the  plaintiff  swore  to  a  debt,  as  being  at 
least  due  to  a  certain  amount. 

The  plaintiff,  in  the  present  case,  had  it  in  his  power  to 
ascertain  with  certainty  whether  a  balance  was  coming 
to  him.  He  knew  the  net  proceeds  of  each  preceding 
voyage,  and  that  the  defendant  was  entitled  to  one  third 
of  those  proceeds,  and  he  was  the  consignee  of  each  return 
cargo,  and  sold  it,  and  must  be  in  possession  of  all  the  ac- 
counts, and  materials,  enough  to  have  stated  an  account. 
It  is  very  uncertain,  from  the  facts  and  declaration  in  the 

193  ]  bill  itself,  whether  the  balance  of  profits  still  *due  to  the 
defendant,  on  all  the  adventures  taken  together,  may  not 
equal  all  that  he  has  received  and  appropriated  as  the 
proceeds  of  the  last  voyage :  and  there  is  no  certain 
cause  of  action  stated,  as  arising  out  of  the  proceedings  in 
St.  Domingo. 

Without,  therefore,  looking  into  the  answer,  I  think  the 
affidavit  for  the  writ  was  not  sufficient,  in  the  first  instance ; 
and  though  the  plaintiff  has  three  weeks  to  except  to  the 
answer,  I  do  not  mean  to  say  that  the  defendant  must,  in 
every  case,  wait  the  expiration  of  the  three  weeks,  and  the 
period  that  may  be  consumed  in  exceptions,  references, 
reports,  and  exceptions  to  the  reports,  and  the  whole  series 
of  vexatious  and  petty  litigation,  touching  some  parts  of  a 
long  answer,  before  he  can  move,  on  the  ground  of  the  an- 
swer, for  a  discharge  of  the  writ.  The  answer  may  not  bo 
perfect  in  all  its  parts,  as  to  the  whole  matter  of  the  bill, 
and  yet  contain  sufficient  matter  unaffected  by  the  defec- 
tive parts,  to  induce  a  discharge  of  the  ne  exeat.  It  must 
rest  in  discretion,  how  far  the  answer,  before  it  has  become 
matured  by  time  or  decision  on  exceptions,  is  sufficient  for 
the  purposes  of  such  a  motion  as  the  one  before  me.  I 
have,  therefore,  permitted  the  answei  to  be  read,  and  deem 
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it  amply  sufficient  for  the  purpose  of  destroying  all  pretence  18-23. 

for  the  writ,  even  if  the  writ  had  beoi  well  sustained  by  v-^-x'-^^ 

Jie  bill  and  accompanying  affidavit.  BACOK 

Motion  granted.  BROSSOS. 


*BACON  against  BRONSON  and  others. 

Application  was  made  by  the  plaintiff,  who  reside.!  out  of  the  state, 
to  ll~,  an  attorney  here,  to  draw  a  bond  and  mortgage  from  B.  to 
the  plaintiff.  The  attorney  lived  near  the  mortgaged  premises 
and  was  well  acquainted  with  the  property,  and  the  circumstances 
of  B. ;  and  on  being  asked,  at  the  time,  if  he  knew  of  any  encum- 
brances on  the  land,  answered,  that  he  did  not  know  of  any,  except 
a  judgment  in  favor  of  Jl.,  though  he  knew  that  there  was  a  prior 
mortgage  to  the  loan-office  of  the  state,  under  which  the  premises 
wv,re  afterwards  sold,  unknown  to  the  plaintiff,  and  R.  became  the 
purchaser  for  less  than  one  third  of  their  value  :  Held,  that  the 
representation  made  by  R.  being  false,  and  the  purchase  by  him 
under  the  prior  encumbrance  fraudulent,  he  was  responsible  to  the 
plaintiff  for  all  damage  or  loss  sustained  by  him  in  consequence  of 
such  fraud.  And  the  premises,  in  the  first  instance,  were  ordered 
to  be  sold,  subject  to  prior  encumbrances,  to  pay  the  plaintiff's 
debt,  with  interest  and  costs,  and  R.  was  decreed  to  pay  any 
deficiency. 

BILL,  filed  February  16,  1821,  stated,  that  the  de- 
fendant lironson,  on  the  1 1th  of  June,  1818,  executed  c. 
bond  and  mortgage  to  the  plaintiff,  to  secure  the  payment 
of  500  dollars  and  76  cents,  with  interest,  on  the  1  st  of 
December,  1819.  The  mortgage  was  of  a  farm  of  175  acres, 
in  Amsterdam,  in  Montgomery  county,  and  was  recorded 
on  the  day  of  its  date.  The  defendant  Reynolds,  an  at- 
torney, residing  in  Amsterdam,  prepared  the  bond  and 
mortgage,  and  witnessed  their  execution.  The  defendant 
II.,  when  he  gave  the  mortgage,  declared  that  the  premises 
were  unencumbered,  except  by  a  judgment,  entered  up  by 
R.,  as  attorney,  in  favor  of  Benedict  Arnold;  and  the 
pl;i  in  tiffs  agent,  by  whom  the  bond  and  mortgage  were 
t;ikrn,  examined  the  records,  and  was  informed  that  there 
was  no  mortgage  or  other  encumbrance  on  the  land.  Both 
the  plaintiff  and  his  agent  resided  in  the  state  of  Conr.c  Lrn' . 
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1823  *an(J  were  uninformed  of  any  public  loan-office  in  the 
county,  and  of  the  necessity  of  looking  there  for  any  en- 
cumbrance.  That  the  plaintiff  never  knew,  or  suspected, 
BHOHSOM.  that  there  was  any  prior  encumbrance  to  defeat  his  security, 
until  December,  1820,  when  he  heard,  for  the  first  time, 
that  the  premises  had  been  sold,  on  the  third  Tuesday  of 
September.  1820,  under  a  mortgage  to  the  loan-office  com- 
missioners for  securing  the  payment  of  750  dollars,  for 
default  in  payment  of  the  interest,  and  that  the  defendant 
R.  had  purchased  the  land.  That  JR.,  on  being  applied 
to  by  the  plaintiff's  agent,  said,  that  his  claims  were  about 
1700  dollars,  part  of  which  was  on  his  own  account,  and 
the  residue  belonged  to  clients  for  whom  he  had  judgments 
against  B. ;  and  that,  upon  payment  of  that  sum,  he  wo.ild 
convey  the  premises  to  the  plaintiff,  reserving  the  residue 
of  the  real  estate  not  covered  by  the  mortgage,  provided 
that  the  defendant  B.  would  consent ;  and  that  the  plain- 
tiff must  pay  the  1700  dollars,  and  also  the  750  dollars 
due  to  the  state.  That  the  plaintiffs  agent,  on  the  10th 
of  February,  1821,  called  on  R.,  for  the  purpose  of  paying 
these  demands,  and  receiving  a  deed  for  the  175  acres, 
but  R.  refused  to  act,  saying,  he  had  bound  himself  to 
give  a  deed  to  the  defendant  Marshall;  and  that  George, 
a  son  of  the  defendant  B.,  had  a  right  to  redeem  within 
ten  years,  by  a  private  agreement  between  M.  and  the 
family  of  B.  That  R.  also  said,  that  the  whole  property 
p  rchased  by  him  was  worth  14.000  dollars,  and  the  175 
acres,  7000  dollars,  in  cash ;  that  the  defendant  B.  had 
always  valued  the  farm  at  1 0,000  dollars.  The  bill  charged 
that  R.  was  attempting  to  defeat  the  remedy  of  the  plain- 
tiff under  his  mortgage,  and  making  innocent  purchasers 
under  B.  pay  large  sums  of  money  to  redeem  their  lands. 
&c.  That  R.  was  a  practising  attorney  at  A.,  living 
within  two  miles  of  the  premises,  and  knew  the  condition 
of  the  estate,  real  and  personal,  of  B.,  &c.  Thaf  there 
was  a  fraudulent  combination  between  the  defendants 
196  1  *B.  and  R.  to  let  the  premises  be  sold  to  pay  52  dollars 
and  50  cents,  interest  due  on  the  mortgage  to  the  loan- 
officers,  so  as  to  defeat  the  plaintiffs  security,  and  to 
enable  R.  to  oppress  innocent  purchasers,  &c.  Prayer 
that  the  plaintiff  may  be  allowed  to  redeem,  on  paying  75C 
< dollars,  and  interest,  and  all  prior  encumbrances,  &c 
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lhat  the  sal?  under  the  loan-office  mortgage  may  be  1823. 
declared  voic ,  as  against  the  plaintiff;  and  that  the  do- 
fendants  R.  and  M.  be  decreed  to  release  to  the  plaintiff 
the  175  acres,  &c.  and  for  general  relief.  On  the  15th 
of  April,  1822,  the  plaintiff  filed  a  supplemental  bill 
against  two  of  the  children  of  Branson,  stating  the  original 
bill,  to  which  the  defendants  R.  and  M.  had  answered 
but  not  B. ;  and  that  R,,  on  the  27th  of  January,  1821, 
executed  a  quitclaim  deed  to  M.  for  the  175  acres,  for 
the  consideration  of  1000  dollars;  and  that  M.  executed 
to  the  defendants,  the  two  children  of  B.,  a  contract,  to 
convey  to  them  the  175  acres,  on  payment  of  1500  dollars, 
by  yearly  instalments  ;  which  contract  the  plaintiff  alleged 
to  be  fraudulent,  and  with  a  view  to  defeat  the  plaintiff's 
mortgage,  &c.  &c.  The  plaintiff  prayed,  that  these  two 
defendants  might  be  decreed  to  convey  all  their  right  to 
the  plaintiff,  and  to  deliver  up  all  the  deeds  and  con- 
tracts, &c. 

The  defendant  R.,  in  his  answer,  admitted  that  he  drew 
the  bond  and  mortgage  from  B.  to  the  plaintiff;  that  he 
had  before  that  time  heard  of  the  loan-office  mortgage, 
and  believed  that  there  was  such  a  mortgage ;  that  he  did 
not  mention  it  to  the  agent  of  the  plaintiff  when  the  bond 
and  mortgage  were  executed.  That  about  the  20th  of 
January,  1821 ,  he  told  the  plaintiffs  agent  that  the  farm  had 
been  sold  for  non-payment  of  interest  on  the  loan-office 
mortgage,  and  that  he  had  purchased  it.  and  had  offered  to 
reconvey  to  B.  all  that  part  which  was  in  his  possession, 
on  payment  of  1700  dollars ;  and  that  he  would  convey  it 
to  the  plaintiff  on  the  same  terms.  That  the  plaintiff's  agent 
*afterwards  called  on  him  to  pay  the  money,  and  take  [  *  197  J 
a  deed  for  the  175  acres,  when  he,  /?.,  told  him,  that  since 
he  before  called,  he  had  made  a  disposition  of  the  property 
to  the  defendant  M.,  so  that  it  was  out  of  his  power  to  convey 
it  to  the  plaintiff,  &c.  That  on  the  27th  ot  January,  1821, 
]\".  conveyed  the  175  acres,  by  a  quitclaim  deed,  to  ]\L, 
who  paid  him  800  dollars,  and  gave  his  note  for  200  do", 
lars;  and  that  3/.,  on  the  same  day,  executed  a  contract  v.o 
convey  the  land  to  the  two  defendants,  children  of  B.,  for 
1500  dollars,  payable  in  annual  instalments.  He  admitted 
iK&t  he  told  tho  plaintiff's  agent,  that  the  defendant  B. 
had,  until  after  the  sale  under  the  loan-office  mortgage,  a 
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18-23.  personal  estate  of  the  value  of  1500  dollars,  &c.  That 
v>^-Nx~^fc-x  Nicholas  Bradt  owned  two  tracts  of  land  in  A.,  which  he 
mortgaged  to  the  loan-office  commissioners  for  750  dollars, 
BROWSOW.  on  the  14th  of  July,  1792;  and  the  premises,  for  non-pay- 
ment of  interest,  were  sold  in  September,  1803,  and  the 
defendant  B.  became  the  purchaser;  and  re-mortgagefi 
the  premises  for  the  same  sum.  That  in  1820,  B.  neglect- 
ed to  pay  the  interest,  and  the  premises  became  forfeited, 
and  the  loan-officers  absolutely  seised  thereof  by  the  statute ; 
and  they  sold  the  premises  at  auction  for  1225  dollars. 
That  he  gave  a  mortgage  to  the  loan-officers  for  750  dol 
lars,  and  paid  them  108  dollars,  and  gave  a  receipt  to  B. 
for  the  balance,  as  follows :  "  September  19th,  1820,  received 
of  O.  Bronson,  368  dollars  and  38  cents,  for  which  I  am 
to  account  to  him."  The  defendant  claimed  an  absolute 
title  by  the  purchase,  and  denied  any  secret  or  express  con- 
tract, trust,  or  confidence,  between  him  and  B.,  or  any 
other  person,  respecting  the  sale;  or  that  he  purchased  at 
the  request  of  B. ;  but  that  he  purchased  absolutely,  and 
to  promote  his  own  interest.  That  he  knew,  when  he 
purchased,  that  T.  Simons  was  in  possession  of  60  acres, 
Jacob  Leppen  of  40  acres,  J.  T.  Leppcn  of  40  or  50  acres, 
and  J.  Van  Schaick  of  20  or  25  acres ;  and  that  the  resi- 
due, being  175  acres,  were  in  possession  of  the  defendant 
[*  198]  B. ;  and  that  *those  persons  were  bona  Jide  purchasers 
of  their  respective  shares,  &c.  He  admitted  that,  before 
the  sale,  he  offered  to  convey  the  175  acres  to  the  defend- 
ant B.  for  1700  dollars;  that  he  knew  the  situation  of  the 
estate  of  B.,  who  was  involved  in  debt,  and  was  unable, 
on  the  day  the  farm  was  sold  by  the  loan-officers,  to  pay 
the  interest  and  costs,  and  the  premises  were,  therefore, 
sold.  He  stated,  that  the  farm  was  not  worth  more  than 
3500  dollars.  That  the  defendant  B.  was  present  at  the 
sale  by  the  loan-officers ;  and  had  personal  property,  but 
it  was  not  worth  more  than  1057  dollars;  that  he  was  at 
that  time  indebted  to  this  defendant,  for  debt  and  costs  ID 
certain  suite,  837  dollars  and  91  cents ;  and  that  the  per- 
sona] property  of  B.  was  sold  on  the  25th  of  October,  1820, 
on  an  execution  issued  by  the  defendant  R.,  &.c. 
The  defendant  M.  also  answered. 

The  bill  was  taken,  pro  confesso,  against  the  defendant? 
B.  and  his  two  children. 
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Testimony  was   taken  in  the  cause,  the  material  parts        18*23. 
of  which  are  stated  in  the  opinion  delivered  by  the  Court, 

The  cause  was  brought  to  a  hearing  on  the  pleadings 
and  proofs.  BRONSOS 

H.  Cunningham,  for  the  plaintiff. 
1).  Cady,  for  the  defendants. 

THE  CHANCELLOR.  The  original  and  supplemental 
bills  have  been  taken  pro  confesso  against  the  defendant 
Bronson,  and  his  two  children,  G.  W.  J.  and  P.  Bronson, 
and  consequently  all  the  charges  of  collusion  and  fraud,  in 
the  defendant  B.,  to  cheat  the  plaintiff  out  of  his  mort- 
gage security,  are  admitted.  So,  it  is  also  admitted,  that 
the  defendants  G.  and  P.  Bronson  possess  and  enjoy  the 
mortgaged  premises,  under  a  contract  from  the  defendant 
Marshall,  in  furtherance  of  the  fraudulent  views  of  the  de- 
fendant *B.,  and  in  consummation  of  that  fraud.  It  is 
likewise  in  proof,  that  the  defendant  Marshall  took  a  deed 
from  the  defendant  Reynolds,  with  full  knowledge  of  the 
claim  of  the  plaintiff,  and  of  the  allegations  of  fraud  and 
combination  between  the  defendants  B.  and  R.,  in  the  sale 
and  purchase  of  the  land.  The  only  serious  point  in  dis- 
pute is,  whether  the  defendant  R.  be  justly  chargeable 
with  fraud,  and  whether  the  land,  as  well  as  the  defendant 
R.,  be  responsible  to  the  plaintiff  for  his  debt. 

There  is  one  very  material  fact  in  the  case,  which  is  un- 
questionably established,  and  which  occurred  in  the  very 
commencement  of  the  business.  It  throws  light  on  all  the 
subsequent  transactions,  and  serves  to  detect  the  moTTves 
and  explain  the  principles  which  guided  the  defendant  R. 

He  was  a  practising  attorney  in  the  village  of  Amsterdam, 
living  within  the  distance  of  two  miles  from  the  mortgaged 
premises.  He  had  been  in  the  habit  of  doing  business  for 
and  against  the  defendant  B.,  and  was  well  acquainted 
with  his  property,  circumstances,  embarrassments,  and 
character.  He  was  also  well  versed  in  the  knowledge  of 
the  law  of  the  land,  and  understood  the  peculiar  force  and 
character  of  loan-office  security.  The  plaintiff  and  the 
agent  he  employed,  were  citizens  of  Connecticut,  strangers 
to  the  laws  of  this  state,  and  ignorant  of  the  existence  of 
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1823.  any  loan-office  mortgages.  In  this  situation  of  the  parties, 
v-*»-^~^^  the  defendant  R.  is  applied  to  by  the  agent  of  the  plain* 
BACON  fifi  IQ  draw  hjg  bond  anci  mortgage.  The  application  was 
BROKSOH.  doubtless  made  to  him  in  his  character  of  an  attorney  ;  and 
the  agent  inquired  of  him,  if  he  knew  of  any  encumbrance 
on  the  land  other  than  the  judgment  in  favor  of  Benedict 
Arnold.  R.  replied  that  he  did  not  know  of  any  other  en- 
cumbrance, and  that  he  thought  the  plaintiff  would  be  am- 
ply secure  in  his  demand.  It  is  now  admitted,  by  the  de- 
fendant R.,  that  he,  at  that  time,  knew  of  the  loan-office 
mortgage  given  by  13.,  for  he  had  frequently  heard  of  it, 
and  believed  it  to  exist.  It  is  proved,  likewise,  that  he  had 
"  *  200  |  *been  in  the  habit  of  lending  money  to  B.,  to  pay  the  annu- 
al interest  upon  that  mortgage.  He  admits,  also,  that  he 
was  silent  on  the  subject  of  that  mortgage,  and  cannot  say 
whether  he  thought  of  it  at  the  time  he  filled  up  the  bond 
and  mortgage  to  the  plaintiff.  He  does  not  venture  to  say 
that  he  did  not  recollect  the  fact  of  the  existence  of  the  loan- 
office  mortgage,  though  he  was  particularly  interrogated  by 
the  bill,  whether  he  did  not  at  the  time  know  of  the  loan- 
office  mortgage,  and  whether  he  gave  any  intimation  there- 
of to  the  agent  of  the  plaintiff. 

The  defendant  R.,  afterwards,  availed  himself  of  this 
very  loan-office  mortgage,  to  buy  in  the  175  acres  of  land 
covered  by  the  plaintiff's  mortgage,  as  well  as  upwards  of 
170  acres  of  other  land,  claimed  and  possessed  by  several 
other  bonajide  purchasers.  If  the  purchase  by  him  should 
be  deemed  valid,  or  if  he  should  not  be  held  bound  to  in- 
demnify the  plaintiff,  the  latter  will  be  deprived  of  his 
debt,  and  the  defendant  R.  will  have  made  a  very  prof- 
itable, though,  at  the  same  time,  a  very  hard  and  uncon- 
scientious  speculation,  and  one  producing  the  entire  loss 
of  the  plaintiff's  security,  as  well  as  distress  and  oppression 
to  the  other  claimants.  He  gave  only  1225  dollars  for  his 
purchase,  and  he  told  one  of  the  witnesses  that  the  whole 
land  purchased  by  him,  was  worth  14,000  dollars,  and  the 
part  covered  by  the  plaintiffs  mortgage,  7000  dollars.  This 
is  supposed  to  have  been  a  careless  and  extravagant  esti- 
mate ;  but  all  tne  testimony  shows  that  the  purchase  was 
most  advantageous.  R.  thus  first  interferes  in  this  busi- 
ness, by  a  breach  of  confidence,  and  a  fraud  practised  upon 
the  plaintiff;  for  he  makes  a  false  representation  to  him  as 
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to  the  encumbrances,  and  one  which  he  knew  to  be  false  1323. 
when  he  made  it,  and  by  means  of  which  he  was  subse- 
quently  enabled  to  destroy  the  plaintiff's  security,  and  to 
make  great  gain  to  himself.  If  the  bill  had  rested  the  title 
to  relief  upon  this  single  fact,  the  plaintiff  would,  upon  that 
fact  only,  have  succeeded. 

*It  is  a  very  old  head  of  equity,  as  Lord  Eldon  observed,       [  *  201  j 
in  Evans  v.  Bicknell,  (6  Vesey,  174.)  that  if  a  representa-      if  one  person 

,  ,  ,v  .  j      i    •  represents       to 

tion  be  made  to  another  person  going  to  deal  in  a  matter  another,  going 
of  interest,  upon  the  faith  of  that  representation,  the  former  ^atte^f  j'"ter! 
shall  make  that  representation  good,  if  he  knew  that  rep-  esi> on  the  faith 
resentation  to  be  false.  He  held,  that  if  there  was  a  juris-  sentation,  the 
diction  at  law  upon  the  doctrine,  in  Paisley  v.  Freeman,  (3  £°™y rihaf  J'c 
Term  Rep.  151.)  there  was  a  concurrent  jurisdiction  in  fcsentation  «.o 

r  '  .      .    ,         /.J  .   .          be    false,    shall 

equity  ;  and  that  case,  upon  the  principles  oj  many  decisions  make  it  good. 
in  equity,  might  have  been  maintained  here.  damage,    cou- 

There  is  no  dispute  about  that  doctrine.     It  is  a  princi-  P!ed,  together, 

P  ii  i-»          i          i    i  i  entitle  the  part} 

pie  of  universal  law.     Fraud  and  damage,  coupled  togeth-  injured  to  relief 
er,  will  entitle  the  injured  party  to  relief  in  any  Court  of  j"st?Ce.  °' 
Justice. 

It  would  not  have  excused  the  defendant  /?.  if  he  had 
said  that  he  did  not  recollect  the  loan-office  mortgage  ;  but 
he  does  not  say  so  ;  and  the  conclusion  is,  that  he  did  rec- 
ollect it,  and  intentionally  concealed  the  knowledge  of  it, 
with  a  view  of  maturing  the  scheme  of  fraud,  which  he 
afterwards  successfully  practised.  In  Burrows  v.  Lock, 
(10  Vesey,  470.)  it  was  held  by  the  master  of  the  rolls, 
that  such  a  demand  for  damages,  for  a  misrepresentation 
of  a  fact,  was  properly  made  in  equity.  The  defendant, 
in  that  case,  admitted  he  had  received  information  of  a  fact 
nquired  after,  and  did  not  at  the  time  recollect  it ;  but  the 
judge  set  aside  the  objection  of  a  want  of  recollection  as 
wholly  unsound.  The  plaintiff  there  was  going  to  deal 
with  C.  upon  a  matter  of  interest,  and  he  applied  to  the 
defendant  to  know  what  C.  was  entitled  to,  and  he  told 
him  expressly  that  C.  had  an  undoubted  right  to  make  an 
assignment  to  such  an  extent,  knowing  that  he  had  not  a 
right  to  make  such  an  assignment.  "  What  can  the  plain- 
tiff do,"  said  Sir  Wm.  Grant,  "  to  make  out  a  case  of  this 
kind,  but  show,  1.  that  the  fact  as  represented  is  false  ;  2. 
that  the  person  making  the  representation  had  the  knowl- 
edge of  a  fact  contrary  to  it.  The  plaintiff  cannot  dive 
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1823.  *i"to  the  secret  recesses  of  the  heart,  so  as  to  know  whethei 
he  did  or  did  not  recollect  the  fact,  and  it  is  no  excuse 
to  say  he  did  not  recollect  it.  At  least,  it  was  gross  negli- 
gence to  take  upon  him  to  aver  positively  and  distinctly 
that  C.  was  entitled  to  the  whole  fund,  without  giving 
himself  the  trouble  to  recollect,  whether  the  fact  was  so  or 
not ;  without  thinking  upon  the  subject."  The  master  of 
the  rolls,  therefore,- held  the  defendant  responsible  to  the 
purchaser  for  the  damages  resulting  from  the  misrepresen- 
tation. 

A  party  is  re-  If}  then,  the  case  had  stood  upon  the  fact,  that  the  de- 
«quiu ,  for  dam-  fendant  R.  had  been  applied  to  by  the  plaintiff,  while  em- 
•rom  nis  wilfully  ployed  professionally  on  the  very  business  to  which  the  in- 
"a!«e  assertion,  quiry  related,  for  information  as  to  his  knowledge  of  encum- 
brances, and  he  had  declared  there  was  no  other  encum 
brance  than  the  judgment,  though  he  then  knew  of  the  loan- 
office  mortgage,  we  have  seen  that  he  would  have  been 
responsible  to  the  extent  of  the  plaintiff's  damage,  for 
such  a  wilfully  false  assertion.  But  the  bill  does  not  place 
the  title  to  relief  precisely  upon  that  point,  but  makes  the 
fraud  of  the  defendant  72.,  in  the  subsequent  purchase,  the 
ground  for  relief ;  and  though  specific  as  well  as  general  re- 
lief be  prayed  for,  any  relief  may  be  afforded  which  is  con- 
sistent with  the  case  made  by  the  bill.  The  previous  de- 
ception, then,  in  this  case,  is  a  pretty  sure  test  of  the  mo- 
tives of  the  defendant  R.,  throughout  the  subsequent 
stages  of  the  business,  and  is  weighty  as  auxiliary  proof  of 
fraud  deducible  from  the  facts  attending  the  purchase. 

The  next  circumstance  to  show  a  meditated  fraud  upon 
the  plaintiff  is,  the  proposition  of  the  defendant  R.  to  Ar- 
nold, the  winter  previous  to  the  sale,  when  he  contempla- 
ted that  the  lands  of  B.  would  be  sold,  and  that  he  and 
Arnold  should  become  purchasers.  This  intention  will  ra- 
tionally account  for  his  determination,  about  the  time  of 
the  sale,  to  refuse  the  pecuniary  aid  he  had  been  accus- 
tomed to  lend  to  B.,  to  discharge  his  annual  interest  upon 
[  *  203  ]  the  loan-office  ^mortgage.  The  defendant  R.  pretended 
to  be  apprehensive  of  his  debt ;  and  certainly  he  had  no 
reasonable  ground  for  that  apprehension.  The  defendant 
B.  was  in  possession  of  personal  property,  worth  fiom 
1 500  dollars  to  2500  dollars,  and  the  defendant  R.  had  th« 
control  of  judgments,  and  executions,  for  debts,  incluJing 
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air  cvvn,  an^  little  less  in  the  whole  than  900  dollars,  be-  1823. 
fore  the  sail  of  the  land.  The  personal  property  was  all  x^x— v-^.— ' 
sold  a  few  weeks  after  the  loan-office  sale,  and  bought  in  **£*" 
chiefly  by  the  defendant  R.,  at  less  than  half  its  value.  He  BRONSUH 
had,  also,  at  the  sale  of  the  farm,  given  to  the  defendant 
B.  a  receipt  for  the  surplus  moneys,  amounting  to  368  dol- 
lars and  38  cents ;  and  these  surplus  moneys  he  was  permit- 
ted by  B.  to  retain,  without  requiring  or  receiving  any 
credit  for  it,  on  the  judgments  and  executions  under  the 
control  of  R.  This  fact  occurred  on  the  day  of  the  sale 
of  the  real  estate  ;  and  it  is  demonstrable  proof  of  the  con- 
fidential manner  in  which  the  parties  dealt  with  each  other, 
even  on  such  a  trying  occasion  as  the  purchase  by  the  one, 
and  the  voluntary  sacrifice  by  the  other,  of  a  large  estate. 
The  defendant  R.  avowed,  just  before  the  sale,  that  he 
was  going  to  make  a  speculation ;  and  it  appears,  from  the 
testimony  of  Arnold,  that  B.  and  R.  had  made  some  pre- 
vious arrangements,  probably  at  the  time  of  the  sale,  which 
R.  was  called  upon  to  fulfil,  and  the  nature  of  which  is  not 
precisely  disclosed,  though  the  fact  of  some  arrangement 
was  admitted.  It  is  quite  apparent,  from  the  whole  view 
of  the  facts,  that  B.  and  R.  acted  in  friendly  concert  with 
each  other,  at  the  day  of  sale.  Their  mutual  conduct  was 
conclusive  evidence  of  a  very  amicable  understanding  of 
each  other's  views.  B.  made  no  real  efforts  to  raise  the 
small  amount  of  52  dollars  and  50  cents,  and  prevent  the 
sale.  It  is  to  be  inferred  that  he  had  Canadian  bills  suffi- 
cient for  the  purpose,  which  he  might  have  exchanged  at 
a  small  discount ;  but  he  was  unwilling  to  give  a  discount 
though  so  great  an  interest  was  at  stake.  R.  avows  that 
he  made  the  purchase  to  promote  *his  own  interest,  and  j  *  204 
that  of  his  friends,  or,  as  he  says  in  another  place,  to  se- 
cure some  judgments  he  had  in  his  office,  and  his  own  de- 
mands. After  the  sale,  he  freely  promised  to  pay  Arnold's 
judgment,  to  which  he  was  the  attorney ;  and  he  said  he 
did  not  want  the  farm,  if  /?.  and  his  friends  could  make  an 
arrangement  with  him.  How  is  it  possible  to  avoid  the 
inference,  that  the  sale  was  made  with  the  consent  or  ac- 
quiescence of  B.,  and  with  concerted  views  ?  and  those 
vifcws  are  admitted  by  It.  to  have  been  fraudulent. 

It  is  another  important  ingredient  in  the  case,  that  B. 
add   his  family  have  been  suffered,  ever  since,  quietly  to 
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1823.  possess  and  enjoy  the  real  and  personal  estate,  indeed,  the 
v--*^^— ^-  •  amazing  fact  that  B.  should  stand  by  on  the  day  of  sale, 
BACON  ancj  tamely  suffer,  without  a  single  serious  effort  to  prevent 
BROWSOH.  it,  a  farm  of  175  acres,  and  worth  six  thousand  dollars,  to 
he  sold  absolutely,  to  raise  the  paltry  sum  of  52  dollars 
and  50  cents,  and  should,  throughout  the  events  of  that 
day,  and  in  all  the  subsequent  transactions,  be  upon  the 
most  friendly  terms  with  R.,  the  purchaser,  and  his  former 
patron,  and  that  they  should  afford  each  other  every  accom- 
modation and  facility,  is,  to  my  mind,  overwhelming  proof 
of  collusion  and  combination  to  defraud  creditors.  And 
considering  the  imposition  practised  upon  the  plaintiff, 
both  by  B.  and  R.,  when  the  mortgage  was  taken,  how  can 
we  avoid  the  conclusion,  that  he  was  the  premeditated 
victim  from  the  beginning  ? 

The  only  real  question  that  remains,  after  stating  the 
facts  in  the  case,  is  as  to  the  nature  and  extent  of  the  re- 
lief. If  the  plaintiff  was  to  be  permitted  to  lose  his  debt 
upon  such  a  state  of  things,  and  without  any  remedy,  either 
against  the  land  or  against  R.,  it  would  appear  to  me  to 
cast  a  shade  over  the  administration  of  justice. 

The  land  ought  to  be  held  answerable  for  the  mortgage 
debt,  subject  to  the  loan-office  mortgage ;  and  also  to  Ar~ 
nold's  judgment,  if  it  be  not  already  discharged,  according 
I  *  205  J  *to  the  promise  of  R.  And  though  it  be  a  rule  of  practice 
to  require  all  encumbrancers  to  be  brought  in  as  parties,  I 
think  that  in  this  peculiar  case,  it  would  be  entirely  unne- 
cessary to  have  the  cause  stand  over  for  that  purpose. 
The  land  might  easily,  and  safely,  and  without  any  kind 
of  inconvenience,  be  applied  to  the  payment  of  the  plain- 
tiff's debt,  subject  to  those  encumbrances. 

The  defendant  R.  ought  also  to  be  held  personally 
responsible  to  the  plaintiff  for  the  loss  of  his  mortgage  se- 
curity, if  that  security  was  to  be  deemed  impaired  or  lost, 
by  reason  of  his  fraud.  He  has  remortgaged  the  175  acres 
to  the  loan-office,  and,  subject  to  that  mortgage,  he  ha* 
sold  the  land  to  the  defendant  M.,  for  1000  dollars.  He 
has,  therefore,  received  more  money  from  the  purchase 
than  would  be  sufficient  to  satisfy  the  debt  due  to  the 
plaintiff;  and,  in  justice,  he  ought  to  be  required  to  satiny  it 

The  defendant  M.  was  a  purchaser  from  R.,  with  no- 
tice of  the  equities  of  the  plaintiff;  and  all  the  fraudulep' 
182 


CASES  IN  CHANCERY.  205 

circumstances  connected  with  the  purchase  by  R.  The  1823. 
nortgaged  premises  claimed,  or  possessed,  by  the  defend- 
ants M.,  or  /?.,  or  by  his  children,  G.  and  P.  Bronson, 
inerefore,  remain  chargeable  in  equity  with  the  lien  of  the 
plaintiff's  mortgage,  subject  to  the  loan-office  mortgage 
mentioned  in  the  pleadings*  That  mortgage  was  taken  in 
good  faith,  and  without  knowledge  of  any  fraud  to  affect 
the  title  of  R.  It  ought,  also,  to  be  charged  with  the  lien, 
subject  to  any  prior  encumbrance,  if  any  there  be,  that  is 
valid  and  subsisting ;  though  none  is  stated,  or  believed  to 
exist,  unless  it  be  the  judgment  of  Arnold. 

I  shall,  accordingly,  decree  a  sale  of  the  175  acres,  to 
satisfy  the  debt,  interest  and  costs  of  this  suit,  except  the 
costs  due  from  R.,  and  that  the  same  be  sold,  subject  to 
the  enc  mbrances  already  stated  ;  and  that  the  defendants 
M.,  3  ,  and  G.  and  P.  B.,  release  to  the  purchaser  all 
their  right  and  interest  in  the  same  ;  and  that  the  defend 
ant  *R.  pay  to  the  plaintiff  that  part  of  his  costs  properly  [  *  206 
chargeable  against  the  defendant  R.  in  respect  to  his  de- 
fence ;  and  I  shall  reserve  to  the  plaintiff  liberty  to  apply 
to  this  Court  hereafter,  on  the  foot  of  this  decree,  for  ex- 
ecution against  the  defendant  R.,  to  raise  any  deficiency 
of  the  plaintiff's  debt,  interest  and  costs,  not  satisfied  out 
of  the  mortgaged  premises. 

Decree  accordingly. 


MACTIER  against  LAWRENCE  AND  LAWRENCE. 

An  executor  or  administrator  may,  pending  a  suit  in  equity,  and  prior 
to  a  decree,  confess  a  judgment  at  law,  so  as  to  give  priority  ;  and 
this  Court  will  not,  by  injunction,  interfere  with  the  remedy  at  law, 
in  favor  of  a  simple  contract  creditor,  until  there  is  a  decree. 

THE  bill  stated  that  the  plaintiff  sued  for  himself  and  for  vay  si. 
such  other  creditors  of  Henry  Mactier,  deceased,  as  should 
come  in  and  contribute  to  the  expenses  of  the  suit.  That 
II.  M.,  at  the  time  of  his  death,  was  indebted  to  the  plain- 
tiff in  4000  dollars,  for  money  lent.  That  he  died  intes- 
tate, the  10th  of  April  last,  and  ha'l  been  largely  engaged 
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1823.  'n  commercial  business,  and  was  indebted  to  several  per- 
^^^s~**»~s  sons,  in  and  out  of  the  United  States.  That  he  did  not  die 
MICTIER  seised  of  any  real  estate,  nor  did  he  leave  personal  estatt. 
LAWHEKCE.  sufficient  for  the  payment  of  his  debts.  That  the  defend- 
ants were  administrators,  and  had  possessed  themselves 
of  the  assets.  That  most,  if  not  all  the  creditors,  within 
the  United  States,  have  commenced  suits  at  law  against 
the  defendants,  as  such  administrators  ;  and  the  plaintiff  is 
advised,  that  those  creditors  who  shall  first  obtain  judg- 
[  *  207  ]  ments  will  be  first  paid.  That  the  plaintiff  also  *commen- 
ced  a  suit  at  law,  but  has  not  obtained  judgment.  That 
no  suits  have  been  commenced  by  the  creditors  out  of  the 
United  States.  That  the  debts  are  all  simple  contract 
debts,  and  no  one  creditor  has  a  preference.  That  the  a  - 
sets  are  insufficient  to  pay  all  the  debts.  That  thedefenj 
ants  refuse  to  adopt  any  measure  to  secure  an  equal  distri- 
bution of  assets :  Prayer  for  an  account  of  the  debts  due 
to  the  plaintiff  and  others,  who  shall  come  in  and  contrib- 
ute, and  for  an  account  of  the  assets,  and  a  due  distribu- 
tion of  them,  and  for  general  relief;  and  for  an  injunction 
to  restrain  the  defendants  from  doing  or  suffering  any  thing, 
whereby  one  or  more  of  the  creditors  shall  obtain  a  prefer- 
ence in  payment,  out  of  the  assets. 

Boyd,  for  the  plaintiff,  moved  for  an  injunction,  to  re- 
strain the  defendants  from  confessing  any  judgment,  as 
administrators,  and  thereby  to  give  a  legal  priority  over 
the  plaintiff. 

THE  CHANCELLOR.  The  injunction,  in  this  case,  wouiu 
not  be  warranted  by  the  doctrine  in  Thompson  v.  Brown 
(4  Johns.  Ch.  Rep.  619.)  The  plaintiff  is  a  simple  con- 
tract creditor,  and  has  not  obtained  a  decree  for  an  account ; 
and  there  is  no  case  that  warrants  an  injunction,  interfer 
ing  with  the  remedy  at  law,  until  a  decree.  It  was  admit 
ted,  in  Smith  v.  Eyles,  (2  Aik.  385.)  that  before  a  decree, 
the  executor  might  confess  a  judgment  at  law,  which  would 
give  priority;  and  in  Waring  v.  Darners,  (1  P.  Wins.  295.) 
the  executor  confessed  judgment  at  law,  pending  a  suit  in 
equity,  and  prior  to  the  decree  ;  and  it  was  held  good.  If 
the  creditor  is  not  to  be  restrained  at  law  in  this  case,  why 
should  the  administrators  be  restrained  from  suffering  hiu( 
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to  take  judgment  by  default,  or  from  giving  him  a  plea  of  182.'3 

cognovit  1     Until  the  decree,  there  is  no  just  principle  upon  >^*r~^-~*~' 

which  the  Court  can  interfere  to  the  extent  prayed  for,  EGBKHTS 

without  utterly  destroying  all  *remedy  at  law.     If  the  cred-  PEMBERTOW 

itor  has  a  right  to  sue  at  law,  the  administrator  must  equally  [  *  203  j 
have  a  right  to  waive  the  expense  and  folly  of  a  litigation, 
and  confess  the  debt. 

Motion  denied. 


E.  AND  C.  EGBERTS  against  PEMBERTON  and  others. 
P-* 

It  seems,  that  a  judgment  creditor  is  entitled  to  the  aid  of  this  Court, 
to  attach  a  judgment  debt  due  to  his  debtor,  who  has  no  property 
which  can  be  reached  by  an  execution  at  law ;  such  judgment 
debt  being  considered  as  so  much  money  held  in  trust. 

THE  bill  stated,  that  the  defendant  P.  is  a  merchant 
in  Albany,  and  being  indebted  to  the  plaintiffs,  on  the  8th 
of  August,  1822,  executed  a  bond  to  the  plaintiffs,  condi- 
tioned to  pay  1438  dollars  and  23  cents  with  interest,  be- 
ing the  balance  then  due,  with  a  warrant  of  attorney  to 
confess  judgment ;  th&t  judgment  was  entered  thereon  the 
9th  of  August  last ;  that  a  fi.  fa.  was  issued,  and  returned 
nulla  bona,  except  as  to  212  dollars  and  3  cents  ;  that  of 
that  sum  the  landlord  of  the  defendant  P.  claimed  118 
dollars  for  rent,  which  was  paid,  leaving  only  94  dollars  and 
3  cents  for  the  plaintiffs ;  that  the  defendant  P.  has  no 
other  property  subject  to  the  execution,  though  he  has  prop- 
erty sufficient  to  satisfy  the  plaintiffs,  from  debts  owing 
to  him  ;  that  in  January,  1821,  the  defendant  P.  recov- 
ered a  judgment  against  the  defendant  Mitchell,  docketed 
3d  of  March,  1821,  for  2400  dollars;  that  P.,  on  the  22d 
of  May,  1822,  assigned  that  judgment  to  the  defendant 
Denniston,  for  5  dollars,  and  admitted  there  was  then  due 
on  it  800  dollars ;  that  I),  took  the  assignment,  as  collat- 
eral security  for  the  payment  of  a  note  for  *450  dollars,  en-  [  *  209  j 
dorsed  by  D. ;  that  1).  still  holds  the  judgment  as  assignee, 
and  there  is  still  due  on  the  note  60  dollars;  that  AT  had 
notice  of  the  assignment,  and  admitted  that  balance  to  be 

VOL.  VII.  24  185 


209  CASES  IN  CHANCERY 


1823.  (lue;  that  in  1818  and  1819,  P.  M.  and  one  John  Mitch 
^^~->^*-/  ell  were  partners  in  commercial  business  as  grocers,  and 
E3BERT8  go  continued  until  December,  1820,  when  they  said  the) 
PEMBERTON.  had  dissolved  their  partnership;  and  M.  carried  on  the 
business  alone,  with  a  large  quantity  of  goods,  though  he 
was  poor  when  they  began  ;  that  P.  is  a  secret  partner  in 
business  with  M.,  and  fraudulently  conceals  his  interest 
as  a  partner;  that,  on  the  8th  of  December,  1821,  James 
M'Clasky  recovered  a  judgment  against  the  defendant 
Hallenback,  for  1310  dollars;  and  there  is  now  due  on  it 
700  dollars  ;  that  this  judgment  is  assigned  to  the  defend- 
ant P.,  who  has  directed  the  sheriff  (a  defendant)  to  col- 
lect it,  and  has  an  interest  in  it  to  600  dollars  ;  that  the 
defendant  Seivel  is  indebted  to  P.  in  60  dollars  ;  that  P 
has  numerous  other  debts  owing  to  him.  Prayer  that 
an  account  be  taken  of  the  debts  due  to  the  defendant 
P.,  and  of  his  property,  debts,  and  choses  in  action,  and 
that  the  plaintiff  be  paid  ;  that  P.  be  directed  to  deposit 
his  choses  in  action  with  the  register,  and  be  enjoined  from 
collecting  any  of  his  said  debts  ;  that  the  defendant  D.  be 
enjoined  from  assigning  the  said  judgment,  and  be  decreed 
to  hold  it  in  trust  for  the  plaintiff,  after  his  debt  is  satis- 
fied ;  that  the  defendant  M.  pay  to  the  register  what  he 
owes  on  the  judgment  to  the  defendant  P.,  and  be  en- 
joined from  paying  any  moneys  to  P.  There  was  the 
like  prayer  as  to  the  defendants  H.  and  S. 

G.  V.  Denniston,  for  the  plaintiff,  moved  for  an  injunc- 
tion according  to  the  prayer  of  the  bill. 

THE  CHANCELLOR  allowed  the  injunction,  so  far  only 
as  to  prevent  the  defendant  P.  from  collecting  and  re- 
[  *  210  |  ceiving  *the  amount  of  the  judgments  which  he  held 
against  Mitchell  and  Hallenback.  He  said,  that  the  cases 
of  Bayard  v.  Hoffman,  and  of  Spader  v.  Davis,  (4  Johns. 
Ch.  Rep.  450.  5  Johns.  Ch.  Rep.  280.)  only  applied  to 
property  held  in  trust  for  the  debtor,  and  they  did  not  au- 
thorize a  general  interference  with  the  debts  due  to  the 
debtor.  But  where  there  is  a  specific  judgment  debt  due 
to  the  debtor,  and  he  has  no  property  which  can  be  reach- 
ed by  fi.  fa.  at  law,  it  seems  to  be  w;thin  the  principle  and 
equity  of  the  cases,  that  the  judgment  creditor  should  br 
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tnubled,  by  the  aid  of  this  Court,  to  attach  that  debt;  and  18^5. 
there  did  not  appear  to  be  any  great  inconvenience  in  giv-  -^^-*^*+*.' 
ing  assistance  to  that  extent.  The  judgment  creditor  has  EGBERTS 
no  effectual  means  at  law  of  coercing  the  debtor  to  appro- 
priate  property,  so  circumstanced,  to  the  payment  of  the 
debt.  The  remedy  by  imprisonment  or  execution  has 
lost,  in  a  great  degree,  its  force  and  effect,  by  the  indul- 
gences granted  to  the  debtor  under  the  extension  of  jail 
liberties ;  and  we  have  no  bankrupt  law,  nor  any  mode  of 
attaching  the  debts  due  to  the  debtor,  except  in  cases  ari- 
sing under  the  absconding  debtor  act.  To  help  the  judg- 
ment creditor,  so  far  as  to  secure  to  him  the  appropriation 
of  a  judgment  debt  due  to  his  debtor,  is  perfectly  reasona- 
ble, and  leads  to  no  embarrassing  investigation  of  the  busi- 
ness and  dealings  between  the  debtor  and  those  indebted 
to  him.  A  judgment  debt  is  a  liquidated  demand  reduced 
to  certainty ;  and  it  may,  without  any  very  great  stretch 
of  presumption,  be  considered  as  so  much  money  held 
in  trust. 

THE  CHANCELLOR  said,  that  he  should,  therefore, 
though  with  considerable  doubt  and  hesitation,  allow  the 
injunction,  in  respect  to  the  judgment  debts  due  to  Pem- 
berton,  with  a  disposition  to  have  the  question  further  and 
more  fully  discussed,  if  the  defendant  P.  should  think 
proper,  upon  the  coming  in  of  his  answer,  to  raise  it. 

Injunction  granted. 
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1823. 

AVERY 

FETTCT.        *AvERY  AND  WOODCOCK  against  D.  AND  B.  PETTEN 

Where  a  judgment  is  a  lien  on  different  parcels  of  land,  one  of  the 
several  owners  is  not  entitled,  on  a  bill  against  the  judgment  credit- 
ors only,  to  a  decree  for  contribution  ;  but  all  the  persons  inter- 
ested in  the  lands,  bound  by  the  judgment,  must  be  made  parties 
for  that  purpose  :  nor  is  the  plaintiff,  in  such  a  bill,  entitled  to  have 
the  judgment,  upon  payment  of  it,  assigned  to  him  by  way  of  sub- 
stitution, to  enable  him  to  enforce  contribution  from  the  other  per- 
sons, alleged  to  be  liable  to  such  contribution,  but  who  were  not 
parties  to  the  suit 

Ju*e  19.  THE  bill  stated,  that  on  the  26th  of  May,  1813,  the  de- 

fendants conveyed,  in  fee,  170  acres  of  land  (or  the  north 
part  of  lot  No.  94,)  in  the  township  of  Ulysses,  being  all 
their  interest  therein,  to  Phineas  Bennett.     That  the  plain- 
tiff W.  is  now  seised  of  the  undivided  third  part,  and  the 
plaintiff  A.  of  the  undivided  sixth  part  of  the  land.    Daniel 
Shepherd,  on  the  22d  of  September,  1819,  died  seised  of 
one  third  of  it,  leaving  seven  infant  children,  his  heirs  at 
law;  and  John  Laning,  on   the   15th  of  February,   1819, 
died  seised  of  the  remaining  one  sixth  part,  leaving  several 
infant  children.     That  these  persons  are  tenants  in  com- 
mon, under  titles  derived  from  the  defendants  B.  P.  and 
P.  Bennett.     That  in   1819,  a  Ji  fa.  was  issued  against 
B.  P.,  on  a  judgment  docketed  December  8th,  1807,  in 
favor  of  David  Lamberson,  for  1287  dollars  and  68  cents. 
That  the  plaintiffs  obtained  a  stay  of  the  execution,  and 
in  January,  1820,  moved  to  set  it  aside  for  irregularity; 
but  the  motion   was  denied.      That  Lamberson  is  dead, 
and  the  judgment  was  paid  to  him  in  his  lifetime,  and  was 
assigned  by  him  to  the  defendant  D.  P..  a  brother  of  the 
defendant  B.  P.     That  B.  P.,  since  the  8th  of  December, 
1807,  has  been  seised  of  land  in  the  town  of  Scott,  in  Cort- 
landt  county,  being  450  acres  ;  and  he  owned  1 90  acres  of 
it  in  fee,  until  about  a  year  ago.     That  on  the  18th  of  July, 
*1818,  a  judgment  by  confession,  in  the  Court  of  Common 
Pleas  of  Cortlandt  county,  was  entered  up,  in  favor  of  D. 
P.  against  B.  P.,  to  secure  a  debt  of  1535  dollars  and  71 
cents.     The  plaintiffs  alleged,  that  this  judgment  was  kept 
open  and  unsatisfied  of  record,  by  fraud  and  collusion  be- 
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tween  the  defendants.     That  B.  P.  is  insolvent.     That  the        1823. 
plaintiff  W.  offered  to  pay.  the  judgment,  if  D.  P.  would    ~~*~^s~^s 
assign  it  for  the  benefit  of  the  owners  of  the  land  in  E//I/S-       AVERT 
ses,  to  which  he  gave  no  answer.     Prayer  that  the  judg-       IKTTT.M 
rnent  be  decreed  to  be  cancelled  and  satisfied  ;  and  if  not, 
that  the  premises  owned  by  the  plaintiff  be  discharged  of  it, 
by  their  paying  their  ratable  proportion ;  or  that  the  judg- 
ment may  be  assigned  to  them,  so  that  they  may  compel 
the  owners  of  other  lands,  bound  by  the  judgment,  to  pay 
a  just  proportion  of  it ;  and  that  the  defendant  B.  P.  be 
enjoined  from  selling  the  land  in  t//ysses  under  the  execu- 
tion, as  he  had  advertised  to  do,  and  for  general  relief. 

The  defendant  B.  P.,  in  his  answer,  denied  that  any 
part  of  Lambersori's  judgment  was  paid,  and  averred,  that 
the  same  was  in  full  force  ;  that  the  judgment  had  been 
assigned  bona  fide,  and  for  a  full  consideration,  to  his 
brother,  D.  P.  He  admitted  the  judgment,  by  confession, 
in  favor  of  D.  P.,  which  he  alleged  to  be  for  a  balance 
of  account,  for  moneys  lent  and  goods  sold.  That  he 
owned  430  acres  in  1807,  in  Scott,  parcels  of  which  he  had 
conveyed  to  different  persons,  which  were  particularly 
stated.  That  he  owned  the  residue,  being  186  acres,  until 
1816,  when  it  was  sold  on  execution. 

D.  P.,  in  his  answer,  alleged,  that  he  purchased  the 
judgment  of  L  for  1075  dollars,  which  he  paid  out  of  his 
own  moneys  ;  and  that  the  judgment  confessed  to  him  by 
B.  P.  was  for  a  debt  justly  due ;  and  denied  all  collusion 
and  fraud,  &c. 

The  cause  was  brought  to  a  hearing  on  the  bill  and 
answers. 

J.  A.  Collier,  for  the  plaintiffs,  contended,  that  the 
«»inds  *in  Scott  ought  to  contribute  towards  satisfying  the  [  *  213  ] 
judgment ;  and  that  the  plaintiffs  were  bound  to  pay  only 
their  ratable  proportion,  according  to  their  interest  in  the 
170  acres  in  Ulysses.  That  if  they  were  to  pay  the  whole 
of  the  judgment,  they  were  entitled  to  an  assignment  of  it, 
in  order  to  enable  them  to  compel  a  contribution  from 
others,  whose  lands  were  equally  bound  by  it.  He  cited 
Cheesborough  v.  Millard  and  others.  (\  Johns.  Ch. 
Rep.  409.) 
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1823.  Anthon,  contra,  insisted,  that  the  whole  fund,  or  tht 

lands  in  both  lots,  were  requisite  to  satisfy  the  two  judg- 
rnents  ;  and  that  it  was  not  a  case  for  contribution. 
PrrrC*. 

THE  CHANCELLOR.  The  cause  having  been  brought  to 
a  hearing  upon  bill  and  answers,  the  answers  are  to  be 
taken  as  true  in  all  points.  The  defendant  D.  P.  is  to 
be  considered  a  bonafide  owner  of  Lamberson's  judgment, 
to  the  full  value  of  it,  and  entitled  to  collect  it.  There 
can  be  no  question  between  the  parties  to  this  suit.  All 
that  the  plaintiffs  seem  to  claim,  is  a  right  of  contribution 
against  the  owners  of  other  parts  of  the  land  in  Ulysses, 
and  of  other  lands  in  Scott,  in  case  they  have  to  redeem 
their  lands  by  paying  the  judgment ;  and  they  ask  for  an 
assignment  of  the  judgment,  to  enable  them  to  levy  on  the 
lands  of  others  the  proportion  that  others  ought  to  pay. 
But  the  right  of  contribution  cannot  be  discussed  and  set- 
tled in  this  suit,  as  between  the  plaintiffs  and  other  persons 
said  to  be  interested  in  the  lands  bound  by  Lamberson's 
judgment,  for  they  are  not  before  the  Couri.  They  are  not 
parties  to  the  suit.  I  cannot  even  interfere,  with  safety,  so 
far  as  to  direct  the  judgment  to  be  assigned  to  the  plain- 
tiffs, by  way  of  substitution,  upon  payment  of  it ;  for  no 
certain  right,  or  extent,  or  amount  of  contribution,  as 
against  any  third  person,  can  be  ascertained  in  the  present 
case ;  and,  consequently,  no  check  could  be  provided 
against  a  partial  and  oppressive  use  of  the  judgment  in  the 
hands  of  the  plaintiffs.  Such  a  direction  would  only  be 
F  *  214  1  creating  another  chancery  *suit  in  favor  of  some  of  the 
claimants,  upon  whom  the  plaintiffs  might  elect  to  levy  the 
whole  or  an  undue  proportion  of  the  judgment.  There 
might  be  a  succession  of  suits  and  assignments,  upon  the 
ground  on  which  the  assignment  is  asked  for  in  this  case. 
I  must,  therefore,  refrain  from  interfering  at  present,  and 
leave  the  plaintiffs  to  their  future  bill  for  contribution, 
whenever  they  can  show  themselves  entitled  to  it.  ID 
Lawson  v.  Wright,  (1  Cox,  275.)  after  one  surety  had  been 
sued  at  law  and  paid  the  money,  a  bill,  by  his  representa- 
tives, against  a  co-surety  for  contribution,  was  sustained  ; 
and  such  a  remedy  may  possibly  be  open  hereafter  in  fa- 
vor of  the  plaintiffs,  but  the  present  suit  is  not  adaj  ted  to 
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Rtich  a  case.     The  injunction  heretofore  issued  is,  conse-  1823. 

quently,  dissolved,  and  the  bill  dismissed ;  and  as  the  de-  ~^-^~^s 

fendant  Daniel  P.  has  done  nothing  more  than  prosecute  SALTDS 

his  lawful  rights,  and  is  free  from  all  censure,  and  without  TOBIAS 
any  ground  for  complaint  against  him,  the  bill,  as  to  him, 
is  dismissed  with  costs. 

Decree  accordingly. 


SAL.TUS  AND  SALTUS  against  TOBIAS  AND  SEAMAN. 

[Approved,  3  Bann.  &  A.  (U.  S.)  150.] 

Two  distinct  pleas  in  bar,  different  in  their  nature,  as,  a  plea  of  the 
statute  of  limitations,  and  a  discharge  under  the  insolvent  act,  can- 
not be  pleaded  together,  without  the  previous  leave  of  the  Court. 
The  defendant  cannot  plead  double,  but  must  reduce  his  defence  to 
a  single  point ;  for  he  may  put  all  the  facts  on  which  his  defence 
rests  together  in  his  answer. 

THE  bill  sought  to  charge  the  defendants,  as  adminis- 
trators  of  J.  E.  Seaman,  (who  died  intestate,  and  who  was 
one  of  the  firm  of  Seaman  fy  Rhine?,}  with  the  payment 
of  *several  promissory  notes,  given  by  the  firm,  and  upon  [  *2io  ] 
the  allegation  that  Rhind,  the  surviving  partner,  was  insol- 
vent, and  that  the  defendants  had  sufficient  assets. 

The  defendants  pleaded,  1st.  The  statute  of  limitations. 
2d.  The  discharge  of  Seaman,  in  his  lifetime,  and  subse- 
quently to  the  giving  of  the  notes,  from  all  his  debts,  under 
the  insolvent  act  of  this  state. 

G.  Brinkerhoff,  for  the  plaintiff,  objected  to  the  pleas, 
as  bad,  for  duplicity ;  and  cited  3  Johns.  Ch.  Rep.  384. 
Bcames's  Pleas  in  Equity,  p.  10 — 20.  2  MaddocVs  Tr. 
237.  Wyatfs  P.  R.  324.  335.  Cooper's  Tr.  226.  Mit- 
ford's  Tr.  234. 

Wdls,  contra,  insisted,  that  both  of  these  matters  might 
be  separately  pleaded  in  bar,  and  cited  1  Harg.  Jurid. 
Arg.48%  3  Aik.  341.  Wyatfs  Pr.  Reg.  328.  Cur. 
Can  187  Gibson  v  fWtitchead,  4  Madd  Ch.  Rep.  If 
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1623.       tne  pleas,  being  double,  were  bad,  he  then  asked  for  leaw 
V-^^N^*-^  to  elect  which  plea  to  abide  by. 

SALT us 
\-. 

ToriAg.  THE  CHANCELLOR.     The  old  books  are  said  to  abound 

with  instances  of  double  pleas  allowed.  In  liohun's  Cur. 
Can.  p.  187.  and  Wyatfs  P.  R.  328.,  it  is  stated  that  all  or 
several  matters  pleadable  in  bar,  as  the  statute  of  limita 
tions,  of  frauds,  &c.,  might  be  pleaded  together.  So  in  a 
MS.  of  Lord  Nottingham,  cited  by  Mr.  Hargrove,  (1 
Jurid.  Arg.  482.)  it  seems  to  be  implied  that  several  pleas 
in  bar  might  be  pleaded  at  the  same  time. 

This  is,  perhaps,  the  amount  of  the  authorities  on  that 
side  of  the  question,  for  the  case  of  Ashurst  v.  Eyres  (3 
Atk.  341.)  is  a  very  loose  report,  from  which  it  would  ap- 
pear, several  distinct  matters  of  defence  were  all  thrown 
together  in  one  single  plea,  and  the  plea  held  good.  I 
should  apprehend  that  a  plea  filled  with  such  multifarious 
matters,  having  no  dependence  on  each  other,  was  incon- 
[  *  216  ]  sistent  with  all  *the  rules  of  good  pleading.  The  question 
is,  whether  two  distinct  pleas,  each  of  which  contains  mat 
ter  well  pleaded,  and  constituting  a  bar  to  the  relief,  be 
admissible  in  this  Court,  without  any  previous  leave,  or 
order,  to  warrant  them.  The  modern  books,  and  the 
modern  cases,  seem  uniformly  to  condemn  double  pleas, 
.~nd  *o  require  that  the  plea  in  bar  shall  reduce  the  matter 
to  a  single  point. 

The  question  was  much  discussed  before  Lord  Thurlow, 
m  Whitbread  v.  Brockhurst,  (1  Bro.  404.  2  Ves.  fy  Bea. 
153.  note.  S.  C.)  and  he  held,  that  two  pleas,  applying  to 
cases  of  different  natures,  and  distinct,  not  only  in  the  form 
of  the  plea,  but  in  the  point  of  equity  raised  by  them,  were 
inadmissible.  The  reason  why  this  Court  does  not  admit 
such  pleas,  containing  different  and  distinct  points,  is,  that 
you  may  put  all  the  different  circumstances  together  in 
your  answer,  which  you  cannot  do  at  common  law.  There 
is,  therefore,  not  the  same  reason  in  equity  as  at  law,  foi 
pleading  double.  The  use  of  a  plea  here  is  to  save  time, 
expense  and  vexation.  If  one  point  will  put  an  end  to  the 
v.'hoie  cause,  it  is  important  to  the  administration  of  justice 
that  it  should  be  pleaded;  but  if  you  are  to  state  many 
matters,  the  answer  is  the  more  commodious  form  to  do  it 
in.  If  the  defendant  might  be  permitted  to  bring  two 
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points,  en  which  the  cause  depends,  to  issue,  by  his  plea,        1823. 
he  might  bring  three,  or  twenty,  and  so  on,  until  all  the 
matters  in  the  bill  are  brought  to  issue  by  the  plea. 

The  reasoning  of  Lord  Thurlow  is  supposed  to  be 
weighty  and  decisive  ;  and  since  that  time,  it  has  been  the 
constant  language  of  the  Court,  that  the  plea  must  reduce 
the  defence  to  a  single  point,  and  that  a  defendant  can 
never  plead  double.  (2  Ves.  jun.  84.  6  Fes.  17.  2  Ves. 
fy  Bea.  150.  3  Madd.  Ch.  Rep.  8.)  There  is  not  the 
saire  necessity  here,  as  at  law,  for  this  kind  of  pleading,  as 
the  plea  is  not  the  only  mode  of  defence. 

In  the  recent  case  of  Gibson  v.  Whitehead,  (4  Madd.  Ch 
R?p.}   the  vice-chancellor   said,  it  was  not  the   ordinary 
*practice  to  admit  a  double  plea ;  but  it  lay  with  the  Court,       [  *  217  J 
upon    special  application,  to  allow  it ;  and    such  a  favor 
was  granted,  upon  motion,  in  that  case. 

The  result,  then,  is,  that  the  defendants  must  be  put  to 
their  election  in  eight  days,  to  take  the  plea  they  will  abide 
by,  and  that  the  other  be  overruled. 

Order  accordingly. 


BRINCKERHOFF  and    others   against 
others.   («.) 
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Where  a  cause  is  brought  to  a  hearing,  on  the  bill  and  answer,  the 
answer  is  to  be  taken  as  true,  in  all  points. 

A  company  incorporated  under  the  act,  sess.  34.  ch.  67.,  is  not  con- 
sidered dissolved,  (so  as  to  render  the  stockholders,  individually, 
responsible,  to  the  extent  of  their  shares,  for  the  debts  of  the  cor- 
poration,) by  reason  of  a  sale  of  its  visible  property  under  execu- 
tion for  its  debts,  and  a  temporary  suspension  of  its  manufacturing 
business,  as  long  as,  by  a  regular  election  of  trustees,  there  has  been 
n  continued  succession,  and  the  company  kept  in  operation,  and 
has  the  capacity  to  increase  the  subscription,  or  call  in  more  of  its 
capital,  and  to  reassume  its  business. 

THE  bill,  filed  February  19th,  1821,  stated,  that  on  the 
19th  of  September,  1815,  six  of  the  defendants,  named, 

(a)  This  cause  wan  decided  May  14th,  but,  by  mistake,  has  been  insert- 
ed out  of  its  order. 
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1823.  associated  for  the  purpose  of  manufacturing  cottcn  goods, 
and,  in  pursuance  of  the  act  of  the  22d  of  March,  1811, 
(sess.  34,  ch.  67.)  filed  a  certificate  in  the  office  of  the 
secretary  of  state,  on  the  2d  of  October,  1815,  declaring  that 
they  had  formed  themselves  into  a  company,  in  pursuance 
of  the  act,  under  the  name  of  "TAe  Genesee  Manufactur- 
ing Company."  That  the  amount  of  the  capital  stock 
should  be  40,000  dollars,  to  be  divided  into  shares  of  100 
dollars  each  ;  the  number  of  trustees  to  be  five  ;  and  the  five 
defendants,  first  named,  were  named  trustees  for  the  first 

218  ]  year.  The  operations  of  the  company  were  to  be  ^carried 
on  in  the  town  of  Gates,  in  the  county  of  Genesee.  That 
ihc  trustees  prepared  an  agreement,  to  be  signed  by  the 
stockholders,  stating  their  shares  ;  that  the  sum  of  five  doi 
lars  was  to  be  paid  on  each  share,  at  the  time  of  subscrip- 
tion ;  and  that  they  would  pay  such  instalments  as  should  be 
required,  from  time  to  time,  by  the  directors.  That  all  the 
shares  were  subscribed  for.  That  the  trustees  have  never 
collected  from  the  subscribers  any  part  of  their  subscriptions, 
except  in  a  few  instances,  and  not  in  any  case  exceeding 
the  amount  of  the  first  instalment.  That  the  company  pur- 
chased of  the  defendant  Thomas  Mumford  land  in  the  vil- 
lage of  Frankfort,  for  the  payment  of  which  the  defendant 
Brown,  in  behalf  of  the  company,  by  authority  from  the 
trustees,  of  the  1st  of  October,  181 6,  gave  a  bond  and  mort- 
gage to  secure  the  purchase  money,  being  2032  dollars  and 
11  cents.  On  this  land  the  company  erected  a  valuable 
factory,  with  valuable  machinery.  That  the  defendant 
Smith  constructed  the  machinery  ;  and  the  company,  by 
order  of  the  trustees,  gave  him  notes  for  various  sums,  pay- 
able at  different  periods.  That  in  October,  1817,  Smith 
applied  to  the  plaintiffs  B.  fy  B.  and  D.  fy  H.,  to  purchase 
goods  on  a  credit,  and  offered,  as  collateral  security,  two 
notes  of  the  company,  signed  by  Brown,  by  order  of  the 
company,  and  endorsed  by  Smith,  each  for  the  sum  of  394 1 
dollars,  dated  January  1st,  1817,  the  one  payable  in  one 
year,  and  the  other  in  two  years,  with  interest.  That 
Smith  stated,  that  he  was  one  of  the  trustees,  and  well  ac 
quainted  with  the  affairs  of  the  company,  which  he  rep 
resented  to  be  in  a  prosperous  condition ;  and  the  plain 
tiffs,  confiding  in  his  representations,  &c.,  sold  him  goods. 
&c.,  and  took  his  notes,  and  the  two  notes  of  the  company 
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as  collateral  security  That  when  the  notes  became  due,  1823. 
payment  was  demanded,  which  was  refused ;  and  the 
plaintiffs  B.  <Sy-  B.  sued  the  company  on  their  two  notes, 
and  recovered  judgments  on  the  9th  of  November,  1818, 
and  the  21st  of  May,  1819.  That  it  was  the  *duty  of  the 
trustees  to  have  collected  from  the  stockholders  a  sufficient  «- 
amount  of  instalments  to  have  paid  those  notes,  &c.  That 
the  defendants  J.  W.  and  R,  *S'.,  being  trustees,  with  in- 
tent to  possess  themselves,  for  a  very  inadequate  consider- 
ation, of  the  real  and  personal  estate  of  the  company,  and 
to  defraud  the  creditors,  in  violation  of  their  duty  as  trus- 
tees, on  the  23d  of  March,  1818,  fraudulently  caused  a 
judgment  to  be  entered  up  on  a  warrant  of  attorney, 
against  the  company,  in  favor  of  B.  H.,  &c.  ;  and  with 
the  same  fraudulent  intent,  caused  an  execution  to  be 
issued  thereon,  &.C.,  and  the  machinery,  &c.  of  the  facto- 
•y  to  be  sold,  on  a  few  days'  notice,  for  555  dollars,  and 
purchased  by  the  defendants  B.  fy  W.  That  the  ma- 
chinery, at  the  time  of  sale,  was  worth  15,000  dollars, 
ivhich  was  its  cost,  and  the  other  personal  property  was 
A'orth  3000  dollars,  &c.  &c.  The  bill  further  stated,  that 
the  five  trustees  fraudulently  caused  another  judgment  to 
be  entered  up  against  the  company,  and  an  execution  to 
be  issued  thereon,  by  virtue  of  which  the  real  estate  of  the 
company  was  sold,  on  the  19th  of  February,  1821,  to  the 
Broii. AS,  for  6455  dollars  and  74  cents,  which  was  far  less 
than  its  real  value. 

That  by  these  sales  the  company  became  dissolved,  and  by 
force  of  the  statute,  the  trustees  and  the  other  stockholders 
became  liable  not  only  for  the  amount  uncalled  for  and 
unpaid  on  the  shares  of  stock,  but  individually,  for  the 
debts  of  the  company.  That  the  defendant  Mumford 
proceeded  to  foreclose  the  mortgage ;  and,  to  prevent  a 
forced  sale,  the  plaintiffs  purchased  the  mortgage  on  the 
Ith  of  January,  1819,  for  375  dollars,  being  the  balance 
4ue  on  it ;  and  it  was  assigned  to  two  of  the  plaintiffs,  who 
nold  in  trust  for  all  of  them.  The  bill  charged,  that  the 
defendants  refused  to  satisfy  the  claims  of  the  plaintiffs 
against  the  company,  or  to  collect  in  the  debts  due  to  the 
company,  or  to  sell  the  property  of  the  company  to  the 
Ix-st  advantage,  or  to  require  the  stockholders  to  pay  their 
"subscriptions,  or  to  discover  the  mines  of  the  stockhold-  f  *  220  ] 
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1823  <" 's,-  and  the  balance  due  from  each,  or  to  relinquish  the 
purchase  of  the  machinery,  and  other  personal  property,  01 
to  permit  the  plaintiffs  to  redeem  and  sell  the  same,  or  tc 
desist  from  proceeding  on  the  judgment  in  favor  of  the 
Browns,  or  to  relinquish  the  purchase  of  the  real  estate 
made  under  the  execution.  That  the  defendants,  by  the 
certificate  of  their  association,  misrepresented  the  real 
amount  of  their  capital,  in  order  to  deceive  and  give  a  false 
credit.  That  the  trustees  ought  to  be  deemed,  as  regards 
the  creditors,  holders  of  the  shares  not  bonn  fide  subscribed. 
Prayer  that  the  defendants  be  decreed  to  cause  the  stock- 
holders to  fill  up  their  stock,  and  bona  fide  to  sell  the  prop- 
erty of  the  company,  and  apply  the  proceeds  to  pay  the 
plaintiffs  ;  and  that  they  pay  the  deficiency,  if  any,  as  indi 
vidual  stockholders,  at  the  time  of  the  dissolution  of  the 
company  ;  and  for  general  relief. 

The  answer  of  the  six  first-named  defendants  (filed  Au- 
gust 31,  1822)  admitted  the  certificate  of  incorporation, 
&c. ;  that  330  shares  were  subscribed  by  the  persona 
named  in  schedule  A.,  annexed  to  the  answer;  that  some 
of  the  stockholders  sold  out,  and  others  purchased  in ;  and 
schedule  B.  contained  a  list  of  the  present  stockholders, 
and  the  sums  paid  and  due  on  their  shares,  as  they  stood 
on  the  19th  of  February,  1821,  when  the  bill  was  filed, 
since  which  there  had  been  no  alteration  ;  that  schedule  C. 
contained  a  list  of  the  shares  forfeited  for  non-payment  of 
the  instalments  called  for,  and  of  the  sums  paid  before  the 
forfeiture.  The  defendants  further  stated  the  names  of 
the  trustees  at  the  different  periods,  from  the  first  incorpo 
ration  to  October  1,  1821,  two  of  whom  were  necessary 
parties,  but  omitted  by  the  plaintiffs ;  they  stated  the  dif- 
ferent instalments  called  for,  from  time  to  time,  to  the  26th 
of  September,  1821,  and  the  amount  paid,  &c. ;  that  33,000 
dollars  was  originally  subscribed  in  good  faith,  and  was 
'221  ]  deemed  an  adequate  *capital  ;  that  the  embarrassment  of 
the  company  was  not  owing  to  a  want  of  funds,  but  to  the 
general  decline  of  the  manufacturing  business,  in  and  since 
the  year  1818;  that  the  trustees  have  applied  22,0".G  dol- 
lars and  44  cents,  being  298  dollars  and  93  cents  more  than 
they  have  received,  in  the  payment  of  debts,  expenses,  and 
repairs  ;  that  they  have  been  compelled  to  suspend  the 
operations  of  the  company  since  1819,  by  reason  of  the 
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suits  brought  against  them  by  the  plaintiffs  and  A.  Wil- 
liams. They  admitted  the  purchase  of  Mumford,  the 
mortgage  to  him,  and  the  assignment  of  it  to  the  plaintiffs 
for  the  balance,  as  stated  in  the  bill.  They  admitted  the 
notes  given  to  R.  Smith,  for  constructing  the  machinery, 
&c. ;  they  knew  nothing  of  the  application  of  JR.  Smith  to 
the  plaintiffs,  or  of  his  representatives  ;  they  did  not  believe 
that  they  wrote  a  letter  to  B.  Huntington,  representing  the 
company  as  solvent,  though  they  verily  believed  the  com- 
pany to  be  so  in  1817;  and  that  if  the  manufactures  had 
not  been  depressed  by  the  causes  stated,  they  would  have 
continued  solvent.  They  admitted  the  judgments  as 
charged  in  the  bill ;  but  they  were  ignorant  of  the  execu- 
tions, and  of  the  returns  made  on  them ;  that  R.  S.  went 
to  Neiv-  York  to  purchase  cotton  for  the  company,  in  Octo- 
ber, 1817,  and  he  was  furnished  with  a  guaranty,  signed 
•»y  four  of  the  defendants,  to  the  amount  of  3000  dollars  ; 

hat  £.  purchased  the  cotton  of  B.  H.,  and  gave  him  the 
notes  of  the  company,  dated  October  17,  1817  ;  that  the 
notes  not  being  paid,  and  B.  H.  threatening  to  sue  the 
oersons  who  agreed  to  be  sureties,  the  trustees,  for  his  and 

h^;r  security,  gave  a  bond  and  warranty  of  attorney  to  B. 
//.,  o;.  which  a  judgment  was  entered  up.  The  defend- 
ants denied  that  this  was  done  fraudulently,  or  with  intent 

o  possess  themselves  of  the  real  and  personal  estate  of  the 
.ompany  for  an  inadequate  price,  or  to  defraud  cred- 
itors- or  in  violation  of  their  duty  ;  but  that  the  same  was 
done  honestly  and  with  good  faith  ;  that  in  *April,  1818, 
execution  was  issued  on  the  judgment,  and  the  personal 
property  of  the  company,  consisting  of  machinery,  &c., 
was  duly  and  regularly  advertised  for  sale,  and  the  defend- 
ants consented  to  the  sale,  solely  to  raise  money  to  pay 
the  judgment,  and  to  indemnify  those  who  had  subscribed 
the  guaranty  to  B.  //.,  and  with  no  other  view.  That  the 
sale  was  public  and  fair,  and  attended  by  a  number  of  per- 
sons ;  and  that  the  property  was  struck  off  for  555  dollars, 
was  owing  to  the  depression  of  manufacturing  concerns, 
and  the  public  opinion  of  the  little  value  of  that  species  of 
property.  The  defendants  M.  B.  and  J.  W.  answered, 
ihat  they  purchased  the  machinery,  verily  believing  that 
they  had  a  right  to  purchase  it  for  their  own  benefit,  and 
did  BO  purchase  it,  but  always  intending  to  return  it  to  the 
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company  on  being  reimbursed  their  payment;  and  that 
being  since  informed,  that  the  purchase  would  be  consid- 
ered in  equity  as  made  for  the  benefit  of  the  company, 
they  have  abandoned  all  claim  to  it,  and  the  same  has  sincn 
been  sold,  under  an  execution  issued  for  the  balance  due 
B.  H.,  and  the  property  is  no  longer  in  the  possession  or 
control  of  these  defendants,  and  they  have  charged  the 
amount  of  their  bids  to  the  company.  The  defendants 
further  answered,  relative  to  the  judgments  and  executions 
against  the  company,  and  denied  all  fraud.  They  de- 
nied, that  by  the  sales  of  the  property,  the  company  had 
been  dissolved ;  and  they  averred  that  the  company  hac 
been  constantly  in  operation,  the  trustees  regularly  ebctea, 
and  the  business  of  the  company  transacted  up  to  th*1  tlr..«: 
of  filing  the  bill,  though  the  business  of  the  fao*or/  /  "  i 
been  suspended,  on  account  of  the  depreciation  :>f  coltor 
stuffs,  &c.  They  denied  that  the  trustees  or  other  stock- 
holders had  become  liable  for  the  arrearages  on  the  shares  ; 
and  averred  that  they  had  always  been  ready  to  pay  the 
plaintiff,  as  far  as  the  funds  of  the  company  would  permit ; 
and  that  they  had,  at  all  times,  used  their  best  endeavors 
to  collect  the  instalments  from  the  stockholders,  and  the 
debts  due,  which  they  stated  in  the  schedules  annexed  to 
the  answer,  &c. 

*April  4th.  The  cause  was  brought  to  a  hearing  on  the 
bill  and  answers. 

/.  Plait,  for  the  plaintiff. 

A.  Spencer,  for  the  defendants. 

THE  CHANCELLOR.  The  cause  has  been  brought  to  r. 
hearing  by  the  plaintiffs  upon  the  bill  and  answer,  and,  con- 
sequently, the  answer  is  to  be  taken  for  true  "  in  all  points." 
This  was  one  of  Lord  Racon's  rules,  (rule  64.)  and  it  was 
afterwards  adopted  by  Lord  Clarendon ;  and  it  is  a  rule  ad- 
mitted throughout  the  books  to  be  well  settled.  (Grosveno? 
v.  Cartwright,  2  Ch.  Cos.  21.  Bohun's  Cur.  Cane.  149.) 
AH  the  averments,  in  the  answer,  are  to  be  taken  for 
true  ;  and  even  where  the  defendant  states,  that  he  believes 
and  hopes  to  be  able  to  prove  such  and  such  matters,  they 
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must  be  considered  as  proved,  as  the  plaintiff,  by  not  re- 
plying, has  excluded  the  defendant  from  the  opportunity 
of  proving  his  averments.  (Barker  v.  Wyld,  1  Fern.  140.) 

Every  allegation  of  fraud  and  intentional  abuse  of  trust 
is  fully  and  explicitly  denied  in  the  answer ;  and  I  am  now 
to  inquire  whether  the  facts  charged  and  admitted  are 
sufficient  to  warrant  a  decree  in  favor  of  the  plaintiffs,  not- 
withstanding there  be  no  fraud  in  fact  imputable  to  the 
lefendants,  and  notwithstanding  every  averment  in  the 
answer  of  any  matter  of  fact  is  to  be  taken  for  true. 

The  plaintiffs  contend,  that  the  defendants,  who  sub- 
scribed the  certificate,  filed  in  the  secretary's  office,  in 
1815,  in  pursuance  of  the  statute,  and  in  order  to  consti- 
tute themselves  a  body  politic  and  corporate,  were  guilty 
of  fraud,  in  declaring,  "  that  the  amount  of  the  capital 
stock  of  the  company  should  be  40,000  dollars,"  inasmuch 
as  only  33,000  dollars  were  originally  subscribed.  The 
answer  to  this  objection  is  very  obvious  and  decisive.  The 
statute  could  not  have  had  reference  to  the  whole  capital 
then  actually  *subscribed,  for  the  subscriptions  were  of 
course  to  be  made  after  the  corporation  was  created. 
There  could  not  be  subscriptions  to  the  stock  of  a  corpora- 
tion until  the  corporation  was  actually  created  :  and  if  no 
more  subscriptions  could  afterwards  be  procured  than  to 
the  amount  of  33,OOC  do'lars,  would  that  render  the  parties 
chargeable  with  fmcl  ,2  '«.*,  (for  fraud  in  fact  is  out  of 
the  question,)  in  filing  the  original  certificate?  Or,  sup- 
pose it  should  be  deemed  advisable  not  to  create  a  capital 
to  the  whole  amount  limited  by  the  charter,  and  that  a 
less  sum  would  be  adequate  to  the  objects  of  the  com- 
pany ;  can  it  for  a  moment  be  supposed,  that  the  trustees, 
or  original  associates,  are  liable,  individually,  for  the  defi- 
ciency ?  The  act  provides,  that  the  trustees  may  call  in 
the  capital  actually  subscribed,  to  such  extent  only  as  they 
should  deem  proper.  It  rests  entirely  in  their  discretion, 
and  to  be  governed  by  their  sense  of  the  exigencies  of  their 
business. 

It  is,  undoubtedly,  a  far-fetched  suggestion,  that  the  plain- 
Jiffs  were  induced,  in  1817,  to  give  credit  on  the  assumption 
df  a  capital  originally  subscribed,  to  40,000  dollars,  when  «t 
is  not  stated  that  the  plaintiffs  made  any  inquiries  as  to  the 
Tact,  and  when  the  credit  of  the  company,  in  1817,  must 
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Io23.       have  rested  upon  circumstances  then  existing.     Their  sta 
bility  must  have  depended  upon  the  manner  in  which  thci. 
capital  had  been  previously  employed  and  dispersed,  an- 1 
upon  the  probable  productiveness,  at  that  time,  of  capital 
employed  upon  cotton  fabrics. 

It  is  further  contended,  that  the  stockholders  were  indi- 
vidually responsible,  to  the  extent  of  their  shares  of  stock, 
for  the  debts  of  the  company,  according  to  the  provision  oi 
the  statute,  on  the  ground  that  the  corporation  was  dis- 
solved ;  and  the  corporation  is  said  to  have  been  dissolved 
by  the  sales  on  execution  of  their  real  and  personal  estate, 
and  by  the  suspension  of  the  business  of  the  factory.  The 
defendants  admit  the  sales  and  the  suspension  of  the  busi- 
ness of  the  factory,  arising  from  the  depreciation  of  cotton 

225  ]  *stufTs,  and  the  numerous  suits  brought  against  them  ;  bu. 
they  deny  that,  in  point  of  fact,  the  corporation  is  dissolved, 
and  aver,  that  the  company  has  been  constantly  in  operation, 
and  the  trustees  regularly  elected  and  continued  in  succes- 
sion, and  the  business  of  the  company  constantly  transact- 
ed, down  to  the  filing  of  the  bill.  There  was  the  regular 
annual  election  of  trustees,  in  October,  1820, a  few  months 
before  the  filing  of  the  bill ;  and  again  in  October,  1821 , 
eight  months  after  the  commencement  of  the  suit ;  and  in 
September,  1821,  there  were  calls  made  upon  the  stock- 
holders for  payment  of  three  different  instalments  upon 
their  shares,  by  a  resolution  of  the  trustees.  It  does  not 
follow  that  a  corporation  is  dissolved  by  the  sale  of  its  visi- 
ble and  tangible  property,  for  the  payment  of  debts,  and 
by  the  temporary  suspension  of  its  business,  so  long  as  it 
has  the  moral  and  legal  capacity  to  increase  its  subscriptions, 
call  in  more  capital,  and  re-assume  its  business.  There 
could  be  no  room  for  doubt  as  to  the  actual  existence  of  the 
corporation,  if  it  were  not  for  the  decision'of  the  Court  of 
Errors,  in  the  case  of  Stccv.  Bloom.  (  19  Johns.  Rep.  456.) 
On  examination  of  the  reasons  delivered  by  the  chief  jus- 
tice in  the  Court  of  Errors,  it  appears  to  me,  that  the  doc- 
trine upon  which  that  case  was  decided,  does  not  apply  to 
this.  It  was  there  admitted,  that  neither  "  mis-user  nor 
non-user  could  be  relied  on  as  a  substantial  and  specific 
ground  of  a  dissolution."  The  ground  upon  which  the 
corporation  in  that  case  was  held  to  be  dissolved,  was,  thr.t 
the  corpoiatjon  had  done,  and  suffered  to  be  done,  aci* 
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squivalent  to  a  direct  surrender.     It  not  only  ceased  to  own        1823. 
any  property,  but  the  trustees  had  ceased  to  act  from  De-  ^-^~v— ^~> 
cember,  1817,  to  the  filing  of  the  bill  in  April,   1819,  and     BR™OC"/-K' 
had  done  no  act  in  that  time  "  manifesting  an  intention   to 
resume  their  corporate  functions." 

T  do  not  think  I  am  warranted  in  carrying  that  decision 
beyond  the  circumstances  of  the  case,  and  to  hold  that 
*one  of  these  circumstances,  viz.  the  sale  of  their  visible 
property,  is,  of  itself,  sufficient  evidence  of  a  surrender, 
when  all  the  other  material  circumstances  are  wanting. 
What  essentially  distinguishes  that  case  from  this  is,  that 
there  the  trustees  had  virtually  renounced  their  trust,  and 
ceased  to  act,  and  the  regular  annual  election  of  trustees  was 
discontinued.  That  was,  in  fact,  the  best  evidence  the 
case  afforded  of  a  virtual  surrender.  But  here,  every  such 
presumption  is  rebutted  by  the  acts  and  declarations  of  the 
trustees.  They  continue  their  succession,  they  meet  and 
pass  resolutions,  direct  further  instalments  to  be  paid  in, 
and  deny,  in  their  answer,  that  they  have  surrendered  or 
renounced  their  corporate  trust ;  and  they  aver,  that  the 
company  has  been  constantly  in  operation.  Though  their 
real  property  had  been  sold  on  execution,  yet  no  deed  had 
been  executed,  and  no  title  passed.  The  company  had 
still  a  portion  of  the  year  remaining  unexpired  to  redeem 
the  land,  when  the  bill  was  filed.  Under  all  these  circum 
stances,  I  think  I  should  not  be  warranted  by  the  doctrine 
of  the  case  of  Slee  v.  Bloom,  and  there  is  nothing,  certainly, 
in  the  English  law  to  warrant  me  in  holding  the  corpora- 
tion in  this  case  to  have  been  dissolved  by  the  surrender 
or  abandonment  of  its  corporate  powers. 

Here,  then,  a  fatal  objection  at  once  presents  itself  to 
this  bill.  The  corporation,  in  its  corporate  capacity,  is  not 
a  party  to  a  suit  for  a  corporate  debt ;  and  the  individual 
stockholders  are  not  responsible,  in  their  private  capacity, 
as  upon  a  dissolution  of  the  company. 

And,  if  we  were  not  embarrassed  by  this  technical  ob- 
jection, and  the  question  was  fairly  before  me,  under  com- 
petent parties,  touching  the  abuse  of  trust  by  the  several 
defendants,  I  could  not  hold  that  a  single  charge  was  sup- 
ported upon  the  admissions  and  against  the  averments  in 
the  answer. 

What  is  the  language  of  the  answer  to  the  charges  *in        [  *  227 
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1823.  the  °iN  •'  Jt  's>  that  the  subscriptions  were  received  in  go-id 
faith,  and  deemed  by  the  trustees  an  adequate  capital 
The  embarrassments  of  the  company  did  not  arise  from 
the  want  of  funds,  but  from  the  general  decline  of  manufac- 
turing  business,  and  the  loss  of  all  profit  in  the  manufac 
turing  of  cotton  goods.  The  funds  received  have  been 
faithfully  expended  in  the  payment  of  debts,  and  the  cur- 
rent and  unavoidable  expenses  of  the  establishment.  The 
defendants  do  not  believe  they  ever  wrote  a  letter  to  B. 
Huntington,  representing  the  company  to  be  solvent, 
though  they  verily  believed  it  to  be  so,  in  October,  1817. 
The  notes  which  the  company  gave  to  Smith,  and  which 
he  passed  to  the  plaintiffs,  were  no  doubt  given  for  a  valu- 
able consideration,  and  were  given  upwards  of  nine  months 
before  Smith  passed  them  away.  It  is  impossible  to  de- 
duce any  inference  of  fraud  against  the  defendants,  from 
the  negotiation  of  the  notes.  The  judgment  in  favor  of  B. 
Huntington  was  honestly  and  bona  Jide  confessed,  for  a 
full  and  fair  consideration ;  and  the  personal  property  of 
the  company  was  duly,  regularly,  and  fairly  sold  and  pur- 
chased in  by  a  part  of  the  defendants,  with  no  other  view 
than  to  indemnify  themselves  for  personal  responsibilities 
assumed  for  debts  contracted  for  the  benefit  and  use  of  the 
rompany.  The  personal  property,  so  sold,  would  not,  at 
the  time,  have  sold  for  a  greater  price  in  cash.  It  was 
purchased  by  part  of  the  defendants,  in  full  belief  that  they 
had  a  right  to  purchase  it  on  their  own  account,  and  foi 
the  purpose  mentioned.  They  always  intended  to  surren- 
der it  up  to  the  company  upon  being  reimbursed,  and  they 
did  afterwards  relinquish  all  claim  to  it ;  and  it  has  since 
been  sold  on  execution  for  the  balance  of  Huntington's 
judgment,  and  purchased  by  an  agent  of  Huntington,  and 
the  defendants  have  not  the  custody  or  control  of  the  prop- 
erty, and  are  willing  it  should  be  sold  under  any  execu- 
tion against  the  company,  upon  the  reimbursement  of  the 
[  *  223  ]  sums  paid  by  them.  The  account  *of  Francis  Brown  fy 
Co.  against  the  company  was  correct  and  just,  and  the 
trustees  who  examine;!  it  allowed  it  to  be  so,  and  author- 
ized a  cognovit  to  be  given  in  the  action  commenced 
against  the  company  by  the  Browns.  The  real  estate  of 
the  company  was  sold  on  execution  under  that  judgment, 
and  purchased  by  those  creditors  for  its  full  value.  The 
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whole  transaction  was  conducted  in  good  faith,  and  the 
defendants  say,  they  have  at  all  times  used  their  best  en- 
deavors to  collect  the  calls  on  the  stockholders,  and  suits 
are  now  pending  for  the  recovery  of  instalments.  In  short, 
the  defendants,  by  their  answer,  repel  every  suggestion  of 
fraud,  and  explain  every  transaction,  and  insist  on  an 
honest  discharge  of  their  trust  to  the  best  of  their  ability. 

This  is  the  substance  of  the  answer ;  and  assuming  it  to 
be  true  in  all  points,  I  cannot  see  any  ground  for  the 
charges  in  the  bill,  or  any  title  to  relief,  as  against  these 
individual  defendants. 

There  is  a  balance  due  on  the  mortgage  given  by  the 
company,  and  assigned  to  the  plaintiffs ;  but  the  bill  is  not 
adapted  for  the  foreclosure  of  that  mortgage.  The  com- 
pany are  a  necessary  party,  for  they  are  the  mortgagors. 
There  does  not  appear,  therefore,  to  be  any  sufficient 
ground  for  the  bill,  and,  consequently  it  must  be  dismissed. 
But  considering  the  nature  and  difficulties  of  this  case,  and 
the  circumstances  which  led  the  plaintiffs  to  institute  the 
suit,  I  shall  not  charge  them  with  the  defendants'  costs. 
The  case  has,  indeed,  been  attended  with  peculiar  intcrc.s', 
owing  to  the  former  unsuccessful  efforts  of  the  plaintiffs  to 
repair  their  losses,  in  respect  to  this  same  demand.  (4 
Joh-u  Ch.  Rep.  671.  S.  C.) 
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Bill  dismissed,  without  cost*. 


,  CASES  IN  CHANCERY 

1823. 

STEWART 

STEWART       *M      L.     STEWART,  Executrix,    &,C.,    (tgainst    W.    I. 

STEWART  and  his  Wife,  Administi  *trix,  &c.,  and 
the  BANK  OF  AMERICA. 

[See  1  Edw.  390.] 

Where  a  marriage  settlement,  giving  to  the  wife  the  control  of  her 
separate  property,  during  coverture,  and  the  power  of  appoint- 
ment, with  the  assent  of  her  husband,  contains  no  express  provis- 
ion for  its  disposition,  in  the  event  of  her  death,  and  in  default  of 
her  appointment,  and  she  dies  without  making  any  appointment. 
the  property  goes  to  the  husband,  as  survivor,  as  if  no  settlement 
had  been  made. 

As,  where,  after  such  settlement,  money  coming  to  the  wife  from  her 
father,  was  paid  to  the  husband,  there  being  no  acting  trustee  at  the 
time,  and  he  invested  it  in  bank  stock  in  her  name,  but  received 
the  dividends  to  his  own  use,  and  after  her  death,  look  out  admin- 
istration on  her  estate,  and  received  the  dividends  until  his  death  : 
it  was  held,  that  the  executrix  of  the  husband  was  entitled  to  the 
stock,  and  that  the  administratrix,  de  bonis  non,  of  the  wife,  was 
accountable  for  it,  as  trustee,  to  the  legal  representative  of  the 
husband. 

Where,  in  the  deed  of  settlement,  the  husband,  after  covenanting  to 
allow  his  wife  to  enjoy  her  separate  property  to  her  own  use,  du- 
i  ing  the  coverture,  and  that  she  might  convey  the  same,  &c.,  added, 
that  he  thereby  released  all  his  marital  rights  in  and  over  the 
same,  &c.  Held,  that  this  release  was  to  be  construed  in  connec- 
IJOQ  with  the  words  immediately  preceding,  and  operated  only  as 
u>  h\s  ijgnts  during  coverture,  and  did  not  affect  his  rights  as  sur- 
vtvor  of  his  wife. 


THE  plaintiff  is  the  widow  and  executrix  of  William  R. 
Stewart,  deceased.     The  testator,  on  the  13th  of  February, 
1809,  married  Catharine,  the  widow  of  Joseph  Hopkins, 
*nd  after  her  death  married  the  plaintiff.     After  the  rnar- 
fiage  of  the  testator  with  his  former  wife,  and  during  their 
lives,  twenty-three  shares  of  the  capital  stock  of  the  Bank 
of  America  were  purchased  for,  and  transferred  to   her,  by 
the  name  of  Catharine  Stewart,  and   have  since  stood   in 
the  books  of  the  bank  in  her  name.     The  stock  was  pur- 
chased with  the  money  accruing  to  the  testator,  in  right 
*  230  ]       of  his  *former  wife,  as   widow  of  Joseph   Hopkins,  who 
died  intestate.      During  the   life  of  his  wife   Catharine, 
the  dividends  on  the  stock  were  paid  to  him.     She  diet* 
on  the  19th  of  June,  1815,  and  the  testator,  as  her  hu-< 
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band,  administered  on  her  estate,  and,  as  such  admin istra 
tor,  continued  to  receive  the  dividends  until  his  death. 
After  his  marriage  with  the  plaintiff,  he  made  a  will,  dated 
April  18th,  1817,  and  appointed  her  sole  executrix.  The 
testator  died  September  21st,  1818,  and  the  plaintiff  proved 
the  will,  and  qualified  as  executrix.  The  bill  charged,  that 
the  plaintiff  was  entitled  to  the  shares  of  stock  and  the 
dividends  thereon,  as  assets  of  the  testator,  to  be  applied 
according  to  the  will.  It  stated,  that  after  the  death  ot 
the  testator,  the  defendants  Stewart  and  his  wife,  she  being 
a  daughter  of  the  testator's  former  wife,  by  her  former  hus- 
band, J.  H.,  on  the  3d  of  November,  1818,  applied  to  the 
surrogate,  and  letters  of  administration,  de  bonis  non,  upon 
the  estate  of  her  mother,  were  granted  to  her,  as  daughtei 
of  the  deceased.  That  the  defendants  £.  and  his  wife,  in 
her  right,  claim  the  shares  and  dividends ;  and  she,  as  ad- 
ministratrix, had  received  the  dividends,  and  was  about  to 
commence  a  suit  against  the  bank  for  the  last  dividend, 
which  the  bank  had  declined  paying,  in  consequence  of  a 
written  notice  from  the  plaintiff.  In  support  of  their  claim, 
the  defendants  Stewart  and  his  wife  alleged,  that  Catha- 
rine H.,  before  her  intermarriage  with  the  testator,  on  the 
13th  of  February,  1809,  executed  an  indenture,  by  which, 
after  reciting  the  intended  marriage,  and  her  desire  to  pro- 
vide for  the  future  support  of  herself  and  children,  &,c.,  in 
consideration  of  the  premises,  and  of  one  dollar,  &c..  she 
conveyed  to  Jacob  Schieffelin,  his  heirs  and  assigns,  all  her 
estate,  real  and  personal,  in  law  and  equity,  in  trust,  for 
the  future  benefit  of  herself,  free  from  the  control  of  >ier 
intended  or  any  other  husband  ;  and  to  sell  and  dispose  of 
the  same,  as  he  might  judge  most  advisable  to  promote  lie» 
interest,  and  to  pay  the  proceeds  to  her,  without  the  con 
trol  of  her  said  husband,  *&c.,  and  to  reconvey  the  estaf< 
to  such  persons  as  she,  with  the  assent  of  her  future  hus- 
band, should  nominate  and  appoint,  &c.  This  agreement 
was  executed  a  few  hours  before  the  marriage  between  the 
testator  and  C.  H.,  and  without  his  knowledge  or  consent. 
The  bil)  charged,  that  it  was  void,  as  being  against  his  mar- 
ital rights,  and  had  been  abandoned  and  treated  as  a  nullit) 
during  the  marriage ;  that  it  was  obtained  from  C.  //.  bj 
fear,  and  through  the  misrepresentation  of  Jacob  S. ;  and 
that  she  having,  afterwards,  lost  all  confidence  in  him,  ano 
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being  crcsirous  to  withdraw  her  property  from  his  control, 
did  on  the  5th  of  July.  1810.  with  the  advice  of  the  testa- 

»/ 

torj  revoke  the  indenture.  The  testator,  in  contemplation 
of  his  marriage  with  Catharine  H.,  on  the  llth  of  February., 
1809,  executed  a  covenant  to  and  with  William  R.  Stewart, 
and  Alexander  I.  Stewart,  as  trustees  for  C.  //.,  his  intended 
wife,  reciting  his  wish  to  secure  to  her  her  real  and  person- 
al property,  so  that  she  might  as  fully  enjoy  it,  to  all  intents 
and  purposes,  after  marriage,  as  though  she  were  a  feme 
sole ;  and  he  covenanted  with  the  trustees  above  named, 
that  C.  H.,  during  coverture,  should  have  to  her  own  use, 
all  the  personal  property  belonging  to  her  at  her  marriage, 
or  which  might  come  to  her  during  the  continuance  of  the 
marriage,  by  devise  or  otherwise ;  and  that  she  might  con 
vey  away  the  same,  according  to  the  forms  of  law,  by  tes- 
tament or  otherwise ;  and  that,  during  coverture,  she  should 
enjoy  the  right  of  dower  in  the  estate  of  her  late  husband, 
and  the  rents  and  profits  of  any  real  estate  to  which  she 
might  be  entitled,  as  fully  as  if  she  had  remained  a  feme 
sole ;  thereby  "  releasing  all  his  marital  rights  in  and  over 
the  same ; "  and  the  testator  further  covenanted,  on  re- 
quest, to  make  any  other  assurances,  to  carry  more  fully 
into  effect  the  intent  of  the  covenant.  The  bill  charged, 
that  this  covenant  was  not  delivered  to  the  trustees,  but 
remained  in  the  possession  of  the  testator,  until  after  the 
death  of  Catharine  //.,  when  it  was  deposited  for  his  use 
F  *  232  ]  with  J.  A.,  *a  subscribing  witness  to  it,  with  whom  it  re- 
mained until  after  the  death  of  the  testator,  when,  at  the 
request  of  the  defendants  S.  and  his  wife,  it  was  proved 
and  recorded.  The  plaintiff  alleged,  that  by  the  true  con- 
struction of  this  agreement,  admitting  it  to  be  valid,  as  re- 
garded the  personal  estate,  it  produced  merely  a  suspension 
of  the  marital  rights  of  the  testator  during  the  coverture, 
and  was  not  a  relinquishment  of  them,  especially  as  C.  H. 
made  no  disposition  of  her  personal  estate  by  will  or  other- 
wise ;  and  the  personalty,  therefore,  on  her  death,  devolved 
to  the  testator,  her  husband,  who  survived  her,  and  admin- 
istered on  her  estate,  and  on  his  death,  it  passed  to  the 
plaintiff,  as  his  executor.  The  bill  further  charged,  that 
the  testator,  during  his  life,  was  quietly  permitted,  by  the 
defendants  &.  and  his  wife,  and  the  other  children  of  C.  H  , 
to  receive  the  dividends  on  the  stock ;  and  his  right  to  ad- 
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minister  on  his  wife's  personal  estate,  for  his  own  benefit,  1823. 
was  not  questioned,  nor  did  the  defendant  Mary  S.  apply 
for  letters  of  administration,  until  after  the  death  of  the 
testator.  The  bill  prayed  that  the  Bank  of  America  might 
be  decreed  to  pay  the  dividends  on  the  stock  to  the  plain- 
tiff, and  that  the  defendants  &.  and  his  wife  may  be  or- 
dered to  transfer  the  shares  to  the  plaintiff,  as  executrix, 
to  be  applied  by  her  in  the  due  course  of  administration  of 
the  assets  of  the  testator ;  and  that  they  may  account  to 
the  plaintiff  for  all  dividends  received  by  them ;  and  that 
ie  bank  may  be  restrained  from  paying  the  dividends  '  > 
S.  and  his  wife,  or  permitting  the  transfer  of  the  shares, 
and  that  S.  and  his  wife  be  restrained  from  receiving  any 
more  dividends,  or  suing  for  them,  or  transferring  the 
shares,  &c. 

The  defendants  W.  S.  Stewart  and  his  wife,  in  their  an- 
swer, admitted  most  of  the  facts  stated  in  the  bill,  and  re- 
lied on  the  marriage  articles  of  the  13th  of  February,  1809, 
which  they  admitted  to  have  been  executed  on  the  day  of 
the  marriage,  without  the  knowledge  or  concurrence  of  the 
testator.  They  denied,  that  the  instrument  was  ever  treated 
*as  a  nullity,  and  alleged  that  the  testator  and  his  wife  acted  [  *  233 
upon  it,  and  permitted  Schieffelin,  the  trustee,  to  act  under  it. 
They  alleged  that  the  revocation  was  illegal.  They  ad- 
•nitted  the  covenant  of  the  testator,  of  the  1 1th  of  February, 
1809,  and  alleged  that  both  the  indenture  and  covenant  were 
intended  to  fulfil  the  original  agreement  between  the  testa- 
tor and  his  wife  Catharine ;  and  that  the  covenant  op- 
erated as  a  relinquishment  of  his  marital  rights ;  and  they 
insisted  on  the  fact  of  the  testator's  administering  on  his 
wife's  estate,  as  evidence,  that  he  did  not  consider  himself, 
as  husband,  entitled  to  it. 

The  bank,  in  their  answer,  admitted  the  facts  stated  in 
the  bill,  as  to  the  shares  and  dividends,  and  the  notice  to 
them  from  the  plaintiff,  &c.  Testimony  was  taken  in  the 
cause ;  and  John  J.  Stewart,  who  married  a  daughter  ot 
Catharine  //.,  the  former  wife  of  the  testator,  having  been 
examined  as  a  witness  for  the  defendants  S.  and  his  wife, 
notice  was  given  by  the  plaintiff,  of  a  motion  to  suppress 
llic  testimony  at  the  hearing. 

The  cause  was  argued  by  Wells  and  (*.  W   Strong  fo 
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1823.       tne  plaintiff;  and  by  T.  A.  Emmet,  for  the  defendants,  who 
*^~v-^-/  examined,  very  critically  and  at  large,  the  proofs  and  ex 
STEWART     hibits  in  the  case. 

STEWAKT. 


For  the  plaintiff,  it  was  contended,  1.  That  the 
mony  of  J.  J.  *S".  ought  to  be  suppressed,  on  the  ground 
that  his  wife  had  a  direct  interest  in  the  event  of  the  suit. 
as  she,  being  one  of  the  next  of  kin  to  Catharine  H.,  was 
entitled  to  a  distributive  share  of  her  personal  estate,  and, 
of  course,  to  one  fourth  of  the  stock  in  question,  in  case 
the  plaintiff's  claim  was  defeated.  But  independent  of 
the  question  of  interest,  it  was  a  settled  rule,  that  the  hus- 
band and  wife  cannot  be  witnesses  for  or  against  each 
other.  (Davis  v.  Dunmoody,  4  Term  Rep.  678.  Lord 
Raym.  744.  2  Str.  1095.)  And  the  witness  himself  is 
*  234  ]  interested,  for  as  long  as  he  lives  with  and  ^maintains  his 
wife,  he  is  entitled  to  the  interest  or  income  of  her  sepa- 
rate property.  (2  Ves.  560.  3  Aik.  20.  5  Johns.  Ch. 
Rep.  480.) 

2.  As  to  the  merits  :  The  plaintiff  is  entitled  to  the  re- 
lief sought  for,  independent  of  the  ante-nuptial  contracts. 
The  controversy  is  between  the  representative  of  the  hus- 
band and  the  representative  of  the  wife,  respecting  her 
separate  property,  he  having  survived  her,  and  she  having 
left  children  by  a  former  marriage.     The  rule  is  well  set- 
tled, that  where  the  husband  dies  before  he  administers  on 
his  wife's  estate,  her  property  belongs  to  his  personal  rep- 
resentatives ;  and  where  he  does  administer  and  dies,  the 
right  of  administration,  de  bonis  non,  belongs  tq  his,  not 
her,  representatives  ;  and  in  this  case,  this  Court  will  con- 
sider the  administrator  de  bonis  non,  as  a  trustee  for  the 
representatives  of  the  husband.     (Elliot  v.  Collins,  3  Aik 
526.     S.  C.   1  Wih.  168.     1  Vesey,  15.     Cart  v.  Rees. 
cited  1  P.  Wms.  381.     Humphrey  v.  Buller,  1  Aik.  458  ) 
The  objection,  then,  to  the  claim  of  the  plaintiff,  must  resi 
on  the  two  ante-nuptial  contracts. 

3.  As  to  the  instrument  of  the  13th  of  February,  1809. 
executed  by  Catharine  H.,  it  is  invalid  and  void  ;  first,  be 
cause  it  was  procured  by  the  false   and  fraudulent  mis- 
representations of  Schitffelin  ;    and,  secondly,  because  i' 
was  executed  without  the  knowledge  or  consent  of  he. 
intended    husband.     The    widow  of   the  testator,  in  h»\ 
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answer  to  a  bill  filed  by  Schicffclin,  relative  to  a  settlement  1823. 
of  her  former  husband's  estate,  stated  under  oath,  that 
this  instrument  was  executed  by  her,  under  the  influence 
of  fear,  and  through  the  misrepresentations  made  to  her  by 
6'. ;  and  that,  having  afterwards  lost  all  confidence  in  him, 
she,  on  the  5th  of  July,  1816,  with  the  advice  of  her  hus- 
band, revoked  it. 

4  But  admitting  this  to  be  a  valid  instrument,  it  does 
not  defeat  the  plaintiff's  right.  It  contains  no  disposition 
of  the  property,  in  the  event  of  her  death,  either  before  or 
after  the  death  of  her  intended  husband  ;  nor  any  power 
of  ^appointment,  except  for  the  sole  purpose,  and  that  in  a  [  *  23? 
prescribed  form,  of  changing  the  trustee.  She  had,  there- 
fore, no  power,  during  the  coverture,  of  disposing  of  her 
separate  properly,  by  will,  appointment,  or  otherwise,  to 
take  effect  after  her  death  ;  and  the  Court  cannot  give  a 
power  to  her,  where  none  has  been  reserved  to  her  by  the 
deed  of  settlement.  (Seaman  v.  Duell,  10  Ves.  581.) 
Mrs.  S.  having  died,  without  any  attempt  to  make  any 
disposition  of  her  property,  the  question  arises,  on  whom 
does  it  devolve  ?  It  must  be  disposed  of,  either  by  the 
deed  of  settlement,  or  by  the  operation  of  law.  It  is  clear 
that  the  instrument  does  not,  in  terms,  contain  any  dispo- 
sition of  it;  and  a  marriage  settlement  which  interrupts 
and  controls  the  operation  of  law,  cannot,  by  intendment, 
be  carried  beyond  its  express  provisions  and  fair  construc- 
tion. Where  the  settlement  ctops,  the  law  comes  in  to 
supply  the  defect,  as  it  does  in  the  case  of  a  partial  testa- 
mentary disposition.  And  the  law,  in  this  case,  must  in- 
terpose, and  give  to  the  husband  the  right  to  administer  on 
the  estate  of  his  deceased  wife  for  his  own  benefit. 

Again  ;  the  fund  in  this,  case  consisted  of  a  bond  and 
mortgage  owned  by  Catharine  If.,  which,  previous  to  the 
settlement,  she  assigned  to  Schieffelin,  under  the  serrei  or 
implied  trust  that  he  should  keep  them  for  her  separate 
use.  The  mortgage  was,  afterwards,  paid  to  her  husband 
and  her  during  their  lives  ;  and  at  the  request  and  with  the 
concurrence  of  the  trustee,  it  was  invested  in  the  bank 
stock  which  is  the  subject  of  the  present  suit.  Thus  ;he 
liii-l>nnd  had  the  |K>ssession  of  the  fund,  which  vested  the 
property  in  him,  notwithstanding  the  settlement.  (Pawlet 
v.  Delaval,  2  Ves.  662.)  Marriage  settlements,  being  mere 
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182IJ        creatures  of  equity,  are  to  be  so  construed  as  to  effectuate 

^^-^s-*+.^>  the  intent  of  the  parties.     (Mcth.  Ky/tV.  Church  v.  Jaquez 

STEWART     3  Johns.  Ch.  Rep.  89.)     Now,  the  obvious  intention  of 

STKWARI.     Catharine  H.  in  making  this  settlement,  was,  to  protect 

the  property  against  the  supposed  debts  of  her  intended 

[  *  236  ]       *husband,  under  the  apprehensions  which  had  been  artfully 

excited  in  her  mind.     Such  being  her  sole  object,  it  could 

not  have  been    her   intention    to   impair   or  abridge  the 

marital  rights  of  her  husband,  in  case  he  survived  her. 

5.  As  to  the  covenant  of  the  llth  of  February,  1809, 
the  defendants  S.  and  his  wife  do  not  rely  upon  it  as 
necessary  to  establish  their  right ;  but  there  is  no  evidence 
of  its  having  been  delivered  to,  or  its  being  in  possession  of 
either  of  the  trustees  ;  nor  is  there  any  evidence  that  the  trus- 
tees knew  of  its  existence.  Where  an  instrument  is  executed 
directly  to  the  party  beneficially  interested,  his  assent  is  in- 
dispensable to  its  legal  validity  ;  and  where  the  conveyance 
is  in  trust,  either  the  trustee  or  the  cestui  que  trust  must 
assent  to  it.  (Nicoll  v.  Mumford,  4  Johns.  Ch.  Rep.  529.) 
But  admitting  that  it  was  duly  delivered,  it  amounts  to 
nothing  more  than  a  suspension  of  the  marital  rights 
during  the  coverture.  It  does  not  operate  as  a  relinquish- 
ment  of  them  after  her  death.  It  rests  in  covenant  merely, 
and  the  legal  rights  of  the  husband  are  not  impaired  by 
it.  The  intended  wife  is  not  a  party  to  it ;  it  was  not 
executed  in  consequence  of  a  previous  agreement ;  nor  did 
it  make  any  part  of  the  marriage  contract.  The  children 
of  the  wife,  by  her  former  husband,  are  not  mentioned ; 
nor  is  any  provision  made  for  them.  It  was  a  voluntary 
act  of  the  husband,  without  any  consideration  ;  and  it 
ought,  therefore,  to  be  strictly  construed. 

For  the  defendants,  it  was  insisted,  that,  as  to  the  pre- 
liminary objection  to  the  testimony  of  /.  /.  Stewart,  the 
property  being  settled  to  the  separate  use  of  the  wife,  he 
had  no  interest  in  it. 

As  to  the  principal  questions,  it  was  contended,  that  the 
evidence  did  not  support  the  objection  to  the  deed  of  the 
13th  of  February,  1809,  that  it  was  obtained  through  un- 
due influence,  or  fraudulent  misrepresentations.  The  in- 
strument called  "a  deed  of  revocation."  which  had  been 
relied  on,  was,  as  appeared  from  the  testimony  of  witnesses 
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*(lor  the  deed  itself  could  not  be  found,)  merely  for  the        1823. 
purpose  of  changing  the  trustees,  and  preserved  the  trust  ^-^~^s-**-' 
unimpaired.     It  is,  therefore,  a  confirmation  of  the  trust        rE^R* 
deed  by  Mrs.  *S1.  and  her  husband,  and  proves  that  the  tes-     STE.VART. 
tutor  knew  of  the  deed,  and  acknowledged  its  validity. 
The   evidence   showed    that  Schieffelin   acted,   and   was 
treated,  as  a  trustee.     The  instrument  executed  by  the 
testator  himself,  on  the  1 1th  of  February,  1809,  even  if  it 
were  not  valid  as  a  deed,  shows  that  he  was  satisfied  with 
the  settlement  made  by  his  wife  of  her  property,  and  that 
he  could  have  no  disposition  to  annul  or  revoke  the  trust. 
If  the  assent  of  the  grantee  be  necessary  to  give  validity 
and  effect  to  the  deed,  there  is  sufficient  evidence  of  as- 
sent, which  may  be  implied,  or  inferred,  from  circumstances. 

As  to  the  objection,  that  the  deed  was  not  delivered  to 
the  trustee,  or  cestui  que  trusts,  it  may  be  answered,  that 
the  deed  was  delivered  to  Mr.  Anthon  for  them,  and  the 
slightest  recognition  of  it  by  either  of  them,  will  give  it 
effect.  (3  Hen.  VI.  27.  2  Leo.  110.  pi.  45.  Dyer, 
167.  c.  Moore,  300.  pi.  448.  9  Hen.  VI.  37.  b.  13 
Viner,  Abr.  tit.  Fait,  M.  3.  pi.  24.  K.  12.  pi.  22.) 

This  deed  is  inartificially  drawn,  but  it  gives  the  wife 
full  power  to  aliene  her  property  ;  and,  with  the  consent 
of  her  husband,  to  call  on  the  trustee  to  execute  a  convey- 
ance according  to  her  direction.  In  the  case  cited  from 
10  Ves.  580.  the  property  was  not  settled  absolutely  to  the 
use  of  the  wife,  but  the  fund  was  in  trust  for  her  use  abso- 
lutely, if  she  survived  her  husband  ;  and  it  was  so  far  con- 
tingent and  reversionary.  It  was  settled,  not  as  separate 
property,  but  to  prevent  any  person  from  having  a  control 
over  it,  while  it  was  reversionary  and  contingent,  as  an  in- 
accessible source  of  future  provision.  And  Sir  William 
Grant  very  properly  observed,  that  the  Court  could  not 
give  a  power,  (by  a  private  examination,)  where  none  was 
reserved  to  her  by  the  settlement.  But  where  property  is 
settled  in  trust,  as  the  separate  property  of  a  married  wo- 
man, *and  no  restriction  put  by  the  settlement  on  her  power  [  *  li'JS  j 
of  alienation,  she  has  a  right,  from  the  nature  of  her  prop- 
erty, to  aliene  without  the  aid  of  a  Court  of  chancery.  If 
the  position  of  the  plaintiff's  counsel  be  correct,  thai 
"  there  is  no  power  of  appointment,  except  for  the  sipgle 
purpose,  and  that  in  a  prescribed  form,  of  changing  the 
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1823.       trustee,"  then  the  only  objection  urged  against  the  position 

^^-^-^-/  taken  by  the  defendants,  that  if  there  be  a  particular  form 

.STEWART     of  alienation  pointed  out  by  the  instrument,  which  gives 

STEWART,     the  wife  the  separate  estate,  it  must  be  pursued,  (Socket 

v.  Wray,  4  Bro.  C.  C.  483.)  is  removed.     The  case  ot 

Socket  v.  Wray  has,  however,  been  overruled  ;   and  the 

doctrine  for  which  we  contend,  is  supported  by  the  cases 

ot  Peacock  v.  Monk,  2  Ves.  190.     Hulme  v.  Tenant,  1  Bro. 

C.  C.   16.     Fettiplace  v.  Gorges,  1  Ves.  jun.  46.     3  Brv. 

C.  C.  8.     Rich  v.  Cockel,  9  Ves.  369.     fVagsta/v.  Smith, 

9  Ves.  520.     Heathy  v.  Thomas,  15  Ves.  596.     Jaques  v. 

Meth.  Epis.  Church,  in  error,  17  Johns.  Rep.  547. 

Both  the  instruments  must  be  taken  together ;  and  it  is 
apparent  from  them,  and  the  evidence  taken  in  the  cause, 
that  they  destroy,  and  were  intended  to  take  away,  all  the 
marital  rights  of  the  husband  over  the  property,  and  to  op- 
erate after  the  wife's  death,  if  he  survived  her.  The  shares 
in  question  were  purchased  after  the  marriage,  with  mon- 
eys received  l>y  the  wife  from  her  father,  and  in  the  name 
of  the  wife.  If  the  shares  were  considered  as  the  property 
of  the  husband,  or  were  ever  intended  for  his  use,  why 
were  they  not,  during  his  life,  transferred  to  his  own 
name  ?  But  the  shares  remained  in  her  name  until  after 
her  death  ;  and  before  he  took  out  administration,  he  de- 
posited the  deed  in  question  with  Mr.  .Anthon.  Surely,  if 
he  had  thought  the  deed  had  ceased  to  have  any  effect 
after  his  wife's  death,  he  would  not  have  left  it  with  Mr. 
A.,  and  for  safe  custody,  as  is  fairly  to  be  presumed.  The 
testator,  instead  of  claiming  the  property  as  his  own,  or 
jure  mariti,  gave  a  bond  with  sureties,  on  taking  out  ad- 
[  *  239  ]  ministration,  though  *there  is  an  exception  in  the  statute, 
where  administration  is  granted  to  the  husband.  It  is  ad- 
mitted, that  there  are  some  dicta  in  the  books,  which  speak 
of  the  husband  as  next  of  kin  to  the  wife  ;  but  later  and 
numerous  cases  have  decided,  that  he  is  not ;  and  that  he 
obtains  administration  and  her  whole  personal  property, 
by  force  only  of  his  marital  rights  ;  and  if  he  renounces 
those  rights,  the  property  must  be  distributed  to  her  nexl 
of  kin,  excluding  the  husband.  If  he  gets  administration, 
he  takes  the  property  as  trustee  for  the  next  of  km,  with- 
out any  beneficial  interest  to  himself.  (Watts  v.  Watts,  3 
Ves.  244.  Garrick  v.  Camden,  14  Ves.  372.  Andersor 
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v.  Daicson,   15  Ves.  537.     Bailey  v.  Wright,   18  J^es.  49.        1823. 

I  Swcmton,  39.  S.  C.)     The  rights  of  the  husband,  in  re- 

(ation  to  the  wife's  property,  commence  with  the  marriage  ; 

and  after  her  death,  he  can  claim  nothing  but  a  continua-     STEW/  r. 

tion  of  those  rights,  or  jure  mariti.     When,  therefore,  he 

releases  and  renounces  all  his  marital  rights  in  regard  to 

the  property  of  his  intended  wife,  and  no  right  attaches  by 

the  marriage,  after  her  death,  the  property  goes   to  her 

next  of  kin. 

For  the  plaintiffs,  in  reply,  it  was  argued,  after  discussing 
the  objections  as  to  the  validity  of  the  instrument,  that, 
even  admitting  the  settlement  to  be  valid,  yet,  in  the  event 
which  had  happened,  it  interposed  no  bar  to  the  marital 
rights  of  the  testator.  Conceding  that  the  wife  had,  by 
the  instrument,  the  jus  disponcndi,  as  to  her  property, 
yet,  as  she  never  exercised  the  power  of  disposing,  it  could 
be  of  no  avail  after  her  death.  She  died,  as  it  were,  in- 
testate ;  and  the  question  then  remained,  who  is  to  take 
her  property?  Does  it  belong  to  her  husband,  or  to  such 
of  her  next  of  kin,  as  would  have  taken  it,  had  she  re- 
mained a  feme  sole  1  The  only  object  of  the  settlement 
was  to  place  the  property  beyond  the  reach  of  her  hus- 
band's creditors ;  and  this  could  be  effected  in  no  other 
way  than  by  giving  her  the  complete  dominion  over  it, 
during  coverture.  The  settlement  goes  no  further.  It 
makes  no  disposition,  in  the  event  of  her  death,  either 
^before  or  after  the  death  of  her  intended  husband.  In  [  *  240  ] 
Feltiplace  v.  Gorges,  (1  Fluey,  49.  3  Bro.  C.  C.  10.  S.  C.) 
Lord  Thurlow  says,  "  If  the  wife  makes  no  disposition,  the 
husband  takes  it,  as  next  of  km,  not  from  his  marital 
rights."  The  husband  has  the  undoubted  power  to  dis- 
pose of  all  his  personal  property  by  will.  But  if  he  dies, 
without  exercising  that  power,  his  widow  will  be  entitled 
to  the  distributive  share  given  by  the  statute.  Now,  a  set  • 
tlcment  puts  the  wife  in  the  same  situation  in  regard  to  hei 
property  ;  it  secures  to  her  the  power  of  appointment  over 
it ;  but  if  she  neglects  to  exercise  that  power,  the  husband's 
rights  remain,  just  as  those  of  the  wife  would  be,  in  regaid 
to  his  property,  if  he  should  die  intestate.  It  is  objected, 
that  the  object  of  the  settlement  was  to  provide  for  the 
children  of  Mrs.  S. ;  but  if  that  was  the  object,  it  is  extra- 
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ordinary  that  there  is  no  provision  made  for  them  in  the 
settlement.  They  are  merely  referred  to  in  the  recital ;  but 
that  cannot  supply  the  defect  of  an  express  provision.  (5 
JoAns.  Ch.  Rep.  23.) 

Again  ;  as  to  the  objection  that  the  husband  does  not  sue 
ceed  to  his  wife's  personal  property  as  next  of  kin,  but  by 
his  marital  rights  :  As  long  as  he  does  succeed  to  it,  it  is  per- 
fectly immaterial  in  what  character  he  takes.  Lord  T/tur- 
low  and  Lord  Hardwickc,  as  well  as  this  Court,  (*ScAwy/er  v. 
Hoylc,  5  Jo/ins.  Ch.  Rep.  207.)  put  the  husband's  right  upon 
the  statute  of  distributions,  as  her  next  of  kin.  But  the  right 
of  the  husband  to  administer  on  his  wife's  personal  estate, 
for  his  own  benefit,  does  not  depend  upon  any  distinction 
between  marital  rights  and  those  of  next  of  kin.  It  is  a 
common  law  right,  recognized,  not  conferred,  by  the  stat- 
ute of  distributions.  In  Humphrey  \.  Butler,  Lord  Hard- 
wiclce  says,  •'  During  coverture,  husband  and  wife  are  but 
one  person ;  but  when  that  coverture  is  dissolved,  by  the 
death  of  the  wife,  the  husband  is  certainly  the  next  friend 
and  nearest  relative,  and  has  a  right  to  administer,  exclusive 
241  ]  of  all  other  persons."  This  unity  of  person  ^involves  a 
corresponding  unity  of  interest,  which  can  be  severed  only 
through  the  medium  of  a  marriage  settlement ;  and  as  far 
as  that  goes,  the  property  of  the  wife  may  be  distinct  from 
that  of  the  husband  ;  but  where  the  settlement  is  silent,  the 
unity  of  interest  remains.  Accordingly,  we  find,  that  in 
every  marriage  settlement,  where  it  is  intended  to  exclude 
the  marital  rights  of  the  husband,  in  the  event  of  his  sur- 
viving his  wife,  and  in  default  of  her  appointment,  an  ex- 
press provision  is  always  inserted  for  that  purpose.  The 
cases  cited  on  the  other  side  are  clearly  distinguishable  from 
the  present.  In  Bailey  v.  Wright,  there  was  an  express 
provision  for  the  husband  in  the  settlement ;  and  Sir  Wm. 
Grant  says,  "  The  question  is  not,  whether  the  husband  can, 
in  any  case,  or  for  any  purpose,  be,  as  he  has  sometimes 
been  called,  the  next  of  kin  to  his  wife,  but  whether,  ac- 
rording  to  the  true  construction  of  the  settlement,  it  was 
intended  that  the  husband  should  take  under  that  denomi- 
nation." In  Garick  v.  Camden,  (14  Fesey,  372.)  the 
question  arose  as  to  the  widow's  right  to  a  distributive 
share  in  her  husband's  residuary  personal  estate,  under  a 
clause  in  his  will,  in  these  words,  "  to  be  divided  among 
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-ny  next  of  kin,  as  if  I  had  died  intestate."  Lord  Eldon  1823. 
takes  a  distinction  between  these  words,  and  where  it  is 
said  "  to  be  divided,  as  if  I  had  died  intestate."  In  regard 
to  the  latter  phraseology,  he  did  not  deny,  that  a  will,  ex- 
pressed in  those  very  terms,  might,  upon  the  whole,  admit 
of  such  a  construction,  as  would  let  the  widow  into  a 
share  of  the  residuary  personal  estate.  In  the  present 
case,  where  no  disposition  is  made  of  the  property  by  the 
instrument  itself,  or  by  the  wife's  appointment,  the  law  in- 
terposes the  very  words,  "  to  be  divided,  as  if  I  had  died 
intestate."  And,  of  course,  the  husband,  as  next  of  kin, 
or  jure  mariti,  is  entitled  to  the  property. 

As  to  the  deed  of  the  llth  of  February,  Mr.  A.,  in  his 
testimony,  does  not  say,  that  it  was  delivered,  but  merely 
that  Mr.  S.  brought  it  to  his  office,  where  it  remained. 
He  *was  merely  a  depositary.  There  is  no  evidence  of  [  *  242  , 
such  a  delivery  as  the  law  contemplates.  Further,  tho 
deed  was  entirely  destitute  of  consideration.  It  cannot, 
therefore,  be  supported  in  equity.  (Newland  on  Contracts, 
65.)  Even  if  it  were  a  valid  deed,  it  amounts  to  no  more 
than  the  one  of  the  13th  of  February,  and  is  liable  to  tli2 
same  observations. 

But,  under  the  circumstances  of  this  case,  these  share? 
are  not  affected  by  the  operation  of  either  of  the  instru- 
ments of  settlement.  The  fund  originally  consisted  of  ,1 
bond  and  mortgage,  which  were  assigned  by  Mrs.  S.  to 
Schitjfelin,  previous  to  her  second  marriage ;  and  the 
money  was,  afterwards,  paid  to  her  and  her  second  hus- 
band during  coverture,  and  he  invested  it,  in  September, 
1813,  in  bank  shares,  in  her  name.  Now,  when  tho 
money  was  paid,  it  could  not  have  been  protected  by 
either  of  the  deeds  of  settlement,  since  there  was,  at  that 
time,  no  trustee ;  for  Schieffclin  had  long  ceased  to  act, 
and  his  proposed  substitute  had  never  been  clothed  with  E 
legal  title.  If  the  settlement  of  this  fund  was  valid,  it 
must  be  so  deemed,  by  reason  of  a  ratification  subsequent 
to  the  marriage  ;  and  it  would  then  be  a  post-nuptial  set- 
tlement, not  supported  by  any  ante-nuptial  agreement,  nor 
by  iny  consideration  moving  between  the  husband  and 
wife.  (10  Ves.  148.  3  Johns.  Ch.  Rep.  550.  6  Vts. 
662.  1  f^en.  jun.  54.)  The  money,  therefore,  when  it 
was  paid,  was  a  chose  in  possession,  and,  as  such,  belonged 
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1823.  absolutely  to  the  husband  ;  and  a  subsequent  delivery  of 
^-^-v-^-/  the  deed  of  settlement  could  not  devcst  the  husoand's 
STEWART  right.  If  the  money  had  been  paid  into  this  Court,  pursu- 
SIEWART.  ant  to  an  order,  it  would  have  belonged  to  the  husband, 
subject  only  to  a  suitable  provision  out  of  it  for  the  wife. 
(Free,  in  Ch.  412.  Amb.  509.  2  Eden.  337.  1  McuM. 
Hep.  450.)  The  subsequent  investment  of  the  money  in 
the  bank  shares  was  the  act  of  the  testator.  Had  he  put 
it  out  on  a  bond  and  mortgage  in  their  joint  names,  or  in 
[  *  243  ]  the  name  of  his  wife  *only,  he  could  have  sustained  an 
action  on  the  bond  in  his  own  name  alone.  (Alhyn,  36. 
4  Term  Rep.  616.  2  Aik.  207.  5  Johns.  Ch.  Rep.  209. 
1  Str.  229.  2  Mod.  217.  2  Ves.  675.)  The  right  of 
action  being  vested  in  the  husband  alone,  during  coverture, 
could  not  be  devested  by  the  death  of  the  wife,  or  that  of 
the  husband ;  and  it  passed  to  his  legal  representatives,  on 
his  death.  Though  the  investment  was  in  the  wife's 
name,  yet  the  husband  could,  at  any  time,  have  compelled 
the  bank  to  transfer  the  shares  to  himself.  (10  Johns. 
Rep.  484.  Doug.  524.  3  Ves.  97.  '617.  9  Ves.  174.) 
Even  considering  the  stock  as  a  chose  in  action  belonging 
to  the  wife,  which  the  husband  had  not  reduced  into  pos- 
session during  her  life,  yet,  as  he  survived  her,  he  might, 
as  her  administrator,  at  any  time  have  reduced  it  into  his 
possession ;  and  the  plaintiff,  as  his  representative,  has  the 
same  right,  as  against  the  defendants. 

Besides,  the  defendants  are  concluded  by  their  acquies- 
cence in  the  dividends  being  received  by  the  husband, 
and  appropriated  to  his  own  use,  during  the  whole  time 
he  survived  his  wife ;  and  that  with  the  knowledge  and 
consent  of  Schieffdin.  (Paivlet  v.  Delaval,  2  Ves.  662. 
1  Jac.  fy  Walk.  451.) 

A    husband       THE  CHANCELLOR.     The  preliminary  question,  touch- 
w'iuiTss  for  or  inS  tne  competency  of  the  testimony  of  John  James  Stew- 
•gainst  his  wife.  arf}  js  fjrst  to  be  disposed  of.     He  has  been  examined  in 
chief,  on  behalf  of  the  defendants    W.  J.  Stewart  and 
Mary  Stewart ;  and  he  has  evidently  a  direct  interest  in 
right  of  his  wife,  in  support  of  the  defence  set  up  by  those 
defendants,  and  of  their  claim  to  the  twenty-three  bank 
shares.     It  is  admitted,  that  if  the  claim  could  be  support- 
ed, his  wife,  as  one  of  the  next  of  kin  to  Catharine   Stew 
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til,  would  be  entitled  to  a  distributive  share  of  the  stock;        IS23 
and  it  is  well  settled,  that  the  husband  cannot  be  a  witness  v^»'~v-'«*~/' 
for  or  against  his  wife.    His  testimony   must,  therefore,  be     STEWAKT 

suppressed.  STEWART. 

*  When  we  come  to  look  into  the  merits  of  the  case,  it  is  [  *  24 1  J 
perceived,  at  once,  that  the  title  of  the  defendant  Mary 
Stewart,  as  administratrix  de  bonis  non,  to  the  shares  in 
question,  in  opposition  to  the  claim  of  the  plaintiffs,  must 
rest  entirely  upon  the  force  and  effect  to  be  given  to  the 
two  ante-nuptial  instruments  stated  in  the  pleadings  and 
exhibited  in  proof,  and  upon  which  the  counsel  have  com- 
mented so  largely.  If  those  instruments  be  placed  out 
of  view,  the  plaintiff,  as  executrix  of  the  husband,  is  enti- 
tled to  call  upon  the  administratrix  de  bonis  non  of  the  wife 
to  account  for  the  bank  shares,  because,  upon  the  death  of 
Catharine  Stewart,  her  husband  became  entitled  to  admin- 
ister upon  her  personal  estate,  and  to  take  to  himself  all  her 
personal  property,  in  action  as  well  as  in  possession.  .  If  a  If.  a  husband 
husband  dies  before  he  administers,  or  before  he  has  com-  tvTfe,'v^d  dies 
pleted  the  administration  of  his  wife's  estate,  though  the  ™tn?ut  a'1"''" 

.......  .  ,  istering  on   hor 

right  of  administration  may,  perhaps,  in  that  case,  belong  property,  or  be- 
to  the  wife's  next  of  kin,  yet  such  an  administrator  will  be  ^\CI^A  tlie^ad- 
reearded  bv  this  Court  as  a  trustee  for  the  representatives  rnil;lslratio»! 

o  *  r  ana  llie    wife's 

of  the  husband,  and  be  held  accountable  to  them  for  the  next  of  kin  ad- 
personal  property  of  the  wife.  These  are  well-established  adniinil'trator'u 
rules,  that  do  not  seem  to  admit  of  doubt  or  dispute.  a  truslee  *°r  th* 

representatives. 

(Squib  v.  Wyn,  1   P.   Wins.  378.     Cart  v.  Rees,  cited  by  of  the  husbnuo. 
Lord  Gh.  Coivper  in   that  case.     Lady  Aiscough's  case, 
also  cited  ibi.  Elliot  \.  Collier,  3  AtTc.  526.     1  Ves.   J5. 
1'  Wilx.  168.     S.  C.     Humphrey  v.  Bullen,  1  AtTc.  458.) 

1.  The  marriage  article  executed  by  Catharine  Hopkins 
on  the  13th  of  February,  1809,  on  the  eve  of  her  marriage, 
is  said  to  have  been  procured  from  her  by  fraud,  practised 
by  her  trustee,  and  to  have  been  executed  also  without  the 
knowledge  or  consent  of  William  R.  Stewart,  her  husband, 
and,  consequently,  to  have  been  made  in  fraud  of  his 
marital  rights.  I  do  not  think  it  will  be  necessary  to  ex- 
amine the  facts  or  the  law  in  respect  to  either  of  these  al- 
legations, because,  assuming  the  instrument  to  have  been 
fairly  procured,  and  validly  made,  it  does  not  appear  to 
create  any  obstacle  to  the  admission  of  the  plaintiff's  claim. 

*This  ante-nuptial  article  recited  the  fact  of  her  intend-       [  *  245  ] 
VOL.  VII.  28  217 


245  CASES  IN  CHANCERY. 

1823.       °d  marriage  with  W.  R.  Stewart,  and  that  she  was  desi 
v-**^^^-'  rous  of  making  a  provision  for  the  support  and  benefit  of 
STEWART     herself  and  her  children,  free  from  the  control  of  her  in- 
STKWAUI.     tended  husband,  or  of  any  husband  she  might,  thereafter, 
marry,  over  the  same.     It  then  granted  and  assigned  all 
her  estate,  real  and  personal,  in  law  and  equity,  to  Schitj 
felin,  in  trust,  for  her  future  use  and  benefit,  free  from  any 
control  of  her  said  husband,  or  any  other  person  she  might 
thereafter  marry  ;  and  in  trust,  that  he  should  lease  or  sell 
the  same,  as  to  him  should  seem  most  advisable  for  her  in- 
terest, and  pay  the  proceeds  to  her  or  her  assigns,  without 
being  accountable  to  her  husband  ;  and  should  reconvey 
the  estate  as  she,  with  the  assent  of  her  husband,  should 
nominate  and  appoint. 

ifawife,hav-  The  recital  speaks  of  an  intended  provision  for  her  and 
"p^dnuflcni by  ^er  children  ;  but  the  granting  part  of  the  deed  is  confined, 
marriage  ar-  ancj  jjie  trust,  specially  created,  is  limited  exclusively  to  her 

tides,        which  *  .  * 

contain  no  pro-  own  use  and  benefit ;  a  provision  for  her  children  was  left 

vision    for    the    ,  .  i  i  .•  /•  i  /• 

disposition  of  to  rest  upon  the  voluntary  execution  of  her  own  power  of 
''ro  ert^oTher  aPPomtment  5  an(i  sne  never  made  any  appointment.  The 
death,  dies  with-  object  of  the  provision  was.  to  free  the  property  and  its 
appointment^  proceeds  from  the  control  of  her  husband,  during  the  cov- 
^oes  toPthePhu<£  er^ure  >  an^  there  was  no  disposition  of  the  property  in 
Rand,  as  survi-  the  event  of  her  death.  She  had,  indeed,  the  power  oi 

vor,    as    if   no  .  ,     ,  .    ,  .  ,      ,  /•    i         i 

such  power  of  appointment ;  and  she  might,  with  the  assent  or  her  hus- 
ntr'bSlTcre-  ^and>  nave  made  a  disposition  of  the  property  to  n.eet  that 
aled-  event ;  but  she  did  not  exercise  the  power,  or  appoint  the 

uses  to  which  the  property  should  be  applied  after  her 
death ;  and  the  property  remained  in  the  same  state  at  her 
death,  as  if  no  such  power  of  appointment  had  been 
created.  It  follows,  therefore,  as  a  plain  and  necessary  con- 
sequence, that  the  rights  of  her  husband  at  her  death,  as 
survivor,  were  the  same  as  if  no  such  settlement  had  been 
made.  I  believe  it  has  been  the  invariable  practice,  and 
that  the  uniform  course  of  the  precedents  will  show  it,  that 
[  *  246  ]  when  it  *is  intended  in  a  marriage  settlement  to  exclude 
the  right  of  the  husband  to  her  personal  property,  in  the 
event  of  his  surviving  her,  and  in  default,  of  her  appoint- 
ment, an  express  provision  to  that  effect  is  inserted  in  the 
deed.  The  case  of  Bailey  v.  Wright,  (18  Pes.  49.)  which 
was  cited  upon  the  argument,  affords  a  clear  illustration 
of  the  rule  and  practice  on  this  subject.  By  the 
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settlement,  in  that  case,  the  fortune  of  the  wife  was  settled 
in  trust ;  and  in  case  of  her  death,  in  the  life  of  her  hus- 
band, to  pay  according  to  her  appointment,  by  deed  or 
will ;  and,  in  default  of  such  appointment,  in  trust  for  her 
next  of  kin,  or  personal  representatives.  The  wife  died 
without  appointment,  and  the  husband  was  held  to  be  ex- 
cluded, as  not  being  within  the  intention  of  the  limitation. 
If  there  had  been  no  such  words  of  limitation,  it  would 
never  have  been  made  a  question,  whether  the  property 
did  not  devolve  upon  the  husband,  by  due  course  of  law. 

The  Court  cannot  take  away  the  right  of  the  husband 
to  the  personal  estate  of  his  wife,  when  it  is  not  taken 
away  by  the  settlement,  or  by  the  exercise  of  the  power  of 
appointment  under  it.  When  the  settlement  makes  no 
disposition  of  the  property,  in  the  event  of  the  wife's  death, 
and  provides  only  for  her  dominion  over  it  during  cover- 
ture, the  right  of  the  husband,  as  survivor,  is  a  fixed  and 
stable  right,  over  which  the  Court  has  no  control,  and  of 
which  he  cannot  be  devested.  The  settlement  cannot  be 
extended,  by  construction,  beyond  the  just  and  fair  import 
of  its  provisions ;  and,  clearly,  the  Court  cannot  create  a 
settlement,  or  a  disposition  of  property,  in  violation  of  the 
jus  mariti,  when  none  has  been  made  by  the  party. 
There  is,  then,  nothing  in  the  instrument  in  question, 
that  barred  the  husband,  in  default  of  an  appointment  by 
the  wife,  to  claim  and  appropriate  to  himself  her  personal 
estate  remaining  undisposed  of  at  her  death.  Whether 
he  succeeds  to  her  property  jure  mariti,  or  as  her  next 
of  kin,  as  many  of  the  books  have  expressed  it,  does  not 
seem  to  be  at  all  material;  *and  any  question  as  to  the  [  *217  | 
accuracy  of  the  expression,  is  rather  matter  of  verbal  criti- 
cism, than  of  substantial  use.  The  husband  is  her  next  .  Tl"'  lm,sl :rL'' l( 
.  .  iii.  IS  nt*xl "'  "'"  lu 

of  km.  by  relation  of  marriage ;  and  he  takes  in  conse-  his  wife,  i>y  ru- 

quence  of  being  her  husband,  and  by  reason  of  that  re-  r?ag";   wMii 
lation.     It  is  in  this  sense  only,  that  he  is  spoken  of,  as  c.ase.    ,of    Jiei 

•  \  r.  death,  he  take* 

her  next  of  km.     When  the  wife's  next  of  kin  are  men-  her      per^onx 
tioned  in  settlements,  the  words   are   understood   to  be  rea^^V  that 
used  in  the  ordinary  and  popular  sense,  and  it  is  evident  reliuion- 
the  husband  is  not  intended.     It  is  sufficient,  in  this  case, 
to  observe,  that  when  the  wife's  choses  in  action,  or  other 
personal  property,  over  which  she  has  control  by  settle- 
ment, is  left  undisposed  of  after  her  death,  the  husband, 
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1823.  w'10  survives  her,  must,  of  course,  take  it,  and  v.  ith  as  good 
a  right  and  title  in  law,  as  the  heir  takes  the  undevised 
estate  of  his  ancestor. 

2.  The  deed  said  to  have  been  executed  by  the  husband, 
on  the  1 1th  of  February,  1809,  has  been  assayed  on  several 
grounds.  It  is  stated  to  be  a  nudum  pactum,  without  any 
consideration  to  support  it ;  and  that  it  was  never  accepted 
by  the  trustees,  to  whom  the  deed  was  made.  It  is  further 
urged,  that  it  was  never  duly  delivered,  but  was  retained 
by  the  husband,  without  any  intention  to  deliver  it ;  and 
that  it  was,  therefore,  never  executed,  in  point  of  fact,  or 
in  contemplation  of  law.  I  am  inclined  to  the  opinion, 
that  this  is  the  proper  and  necessary  conclusion,  from  a 
view  of  the  testimony  in  the  case.  But  I  have  not  thought 
it  material,  to  enter  into  a  critical  examination  of  the  proofs 
on  this  point,  as  to  the  delivery  of  the  deed,  in  order  to  il- 
lustrate and  confirm  that  opinion  ;  for,  assuming  it  to  have 
been  duly  executed,  and  for  a  valuable  consideration,  it 
does  not  affect  the  claim  of  the  plaintiff. 

The  covenant  was  made  with  two  trustees  for  Catha- 
rine Hopkins,  with  whom  the  marriage  was  intended  ;  and 
it  recited,  that  "it  was  his  wish  and  intention  to  secure  to 
her  her  real  and  personal  property,  so  that  she  might  as 

248  ]  fully  enjoy  it,  to  all  intents  and  purposes,  after  *marriage 
as  before.  He,  therefore,  covenanted  with  the  two  trus- 
tees, that  his  wife,  during  coverture,  should  have  to  her 
own  use  all  the  personal  property  belonging  to  her  at  her 
marriage,  or  which  might  come  to  her  during  coverture, 
by  devise  or  otherwise,  and  that  she  might  convey  away 
the  same,  according  to  the  forms  of  law,  by  testament  or 
otherwise ;  and  that,  during  coverture,  she  should  enjoy 
the  right  of  dower  in  the  estate  of  her  former  husband,  and 
the  rents  and  profits  of  any  real  estate  to  which  she  might 
be.  entitled,  as  fully  as  if  she  had  remained  sole,  he  thereby 
releasing  all  his  marital  rights  in  and  over  the  same,  and 
covenanting  to  make  other  assurances,  to  carry  more  fully 
into  effect  the  intent  of  the  covenant." 

The  whole  of  the  provisions  in  this  instrument  refer  to 
the  use  and  enjoyment  of  her  property  by  the  wife  during 
coverture.,  and  to  her  exercise  of  power  over  it.  There  is 
no  provision  for  the  disposition  of  .the  property  after  hei 
death,  other  than  a  power  of  disposition  given  to  the  wife 
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whicn  in  this  case  she  never  exercised.     At  her  death,  the        1823. 
covenant  had  fulfilled  its  object,  and  its  provisions  were 

J  ' 

exhausted.  The  succession  to  that  property  remained  pre- 
cisely  as  if  no  such  covenant  had  been  made.  Nothing  STEWART 
an  be  clearer  to  my  mind  than,  this  construction  and  ope- 
ration  of  the  covenant.  The  words,  at  the  latter  end  of 
u.  releasing  all  his  marital  rights  in  and  over  the  same,  re- 
fer !o  the  immediate  antecedent  provision,  relative  to  the 
rents  and  profits  of  her  real  estate,  according  to  the  max- 
im, idem  semper  antecedenti  proximo  refertur.  And  if  that 
release  was  to  be  construed  to  apply  to  every  part  of  the 
covenant,  it  could  have  no  greater  operation  and  effect  than 
the  provisions  in  the  covenant,  and  ought  to  be  construed 
to  be  only  a  release  of  his  marital  rights  during  coverture. 
If  A.  was  to  give  to  B.  a  lease  for  life  of  a  farm,  with  all 
the  powers  and  privileges  incident  to  a  lease  for  life,  and 
was  to  add,  at  the  end  of  the  lease,  a  release  of  all  his 
powers  and  privileges  to  the  same,  the  release  never  could 
be  *construed  to  bar  his  interest  in  the  reversion.  The  [  *  249 
whole  instrument  would  be  taken  together  in  ascertaining 
the  construction  to  be  given  to  the  release,  and  it  would 
strike  every  one  as  manifestly  unreasonable  and  unjust,  to 
give  to  the  release  a  greater  and  more  extended  operation 
than  the  interest  which  had  been  previously  created,  and 
to  which  it  applied.  It  would  make  the  instrument  incon- 
sistent and  repugnant  with  itself.  It  appears  to  me,  there- 
fore, that  the  right  of  the  husband  as  survivor,  and  of  the 
plaintiff*  as  his  executrix,  to  the  bank  shares  standing  in  the 
name  of  his  wife  at  her  death,  rests  upon  solid  grounds  of 
law,  clear  and  unaffected  by  either  of  the  ante-nuptial 
instruments,  which  have  been  set  up  by  the  representative 
of  the  wife. 

There  are  other  views  of  this  subject,  which  have  been 
taken  by  the  counsel,  that  arc  not  destitute  of  interest,  but 
on  which  I  need  not  dwell.  The  stock  in  question  was 
purchased  by  the  husband  in  the  name  of  his  wife,  witK 
money  belonging  to  her,  which  had  come  to  his  possessioti, 
at  a  time  when  there  was  no  subsisting  or  acting  trustee 
under  her  settlement,  and  before  there  was  any  pret  jiice 
of  an  actual  delivery  by  the  husband  of  his  covenaiit.  It 
is  difficult,  therefore,  to  perceive  how  the  mono*  jr  stock 
could  be  affected  by  either  of  thosp  instrument  There 
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1323.       {S>  a'so>  mucn  weight  of  argument  against  the  admission  of 
^**~^~*^/  the  claim  by  the  administratrix  de  bonii  non,  from  the  fact, 
FIELD        tjiat  during  the  joint   lives  of  the  husband  and  wife,  th.« 
•SCHIEFFELIS.  dividends  on  the  stock  were  received  by  the  husband,  and 
after  her  death,  by  him,  fqr  upwards  of  three  years,  as  her 
administrator,  and  applied  to  his  own  use,  without  any  ob 
jection  on  the  part  of  her  next  of  kin.     An  acquiescence 
to  that  extent  is  entitled  to  great  consideration,  in  a  case 
accompanied  with  the  present  circumstances.     But  I  think 
it  unnecessary  to  press  these  difficulties  into  the  case ;   for 
it  is  sufficient  to  say,  that  neither  of  these  ante-nuptial  in- 
struments constitutes  a  bar  to  the  claim  of  the  plaintiff. 

I  shall,  accordingly,  declare,  that  those  instruments  do 
|  *  250  ]  *not  furnish  any  valid  and  sufficient  objection  in  equity,  to 
the  right  of  the  plaintiff,  as  the  executrix  of  the  husband, 
to  the  stock  in  question ;  and  that  the  defendant,  as  ad- 
ministratrix de  bonis  non  of  the  wife,  holds  the  same  as 
trustee  for  the  plaintiff,  as  the  legal  representative  of  the 
husband ;  and  I  shall  direct  the  shares  to  be  transferred 
to  the  plaintiff,  and  the  dividends  in  arrear  paid  to  her. 
and  that  the  costs  of  the  defendants,  respectively,  except  the 
costs  arising  on  taking  the  suppressed  testimony,  and  11- 
cluding  the  costs  of  the  directors  of  the  Bank  of  America, 
as  well  as  the  costs  of  the  plaintiff,  be  paid  out  of  the  fund. 

Decree  accordingly. 


FIELD  against  SCHIEFFELIN  and  others. 

A  cross-bill  cannot  be  filed  after  publication  passed  in  the  origina 

suit. 
And,  if  filed  after  publication,  testimony  taken  in  the  cross  cause 

cannot  be  used. 
The  Court  may,  sometimes,  at  a  hearing,  direct  a  cross-bill,  when  it 

appears  that  the  first  suit  is  insufficient  to  bring  before  the  Court 

the  rights  of  the  parties,  and  the  matters  necessary  to  a  full  and 

just  determination  of  the  cause. 

PETITION  of  William  Joseph  Hopkins,  one  of  the 
defendants,  an  infant,  by  his  guardian,  for  a  rehearing 
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on  the  usual  certificate  of  counsel,  that  it  ought  to  be  1823. 
granted.  The  petition  complained  of  error  in  the  decree, 
and  reiterated  the  same  points  which  were  taken  and 
argued  in  the  cause,  as  constituting  a  defence  to  the  suit.f 
It  stated  further,  that  it  was  for  the  interest,  and  proper 
for  the  establishment  of  the  rights  of  *the  infant,  that  he  [*251 
should  file  a  cross-bill  against  the  plaintiff,  and  the  repre- 
sentatives of  William  James  Stewart,  and  his  surety,  John 
James  Stewart,  "  for  the  purpose  of  putting  fully  in  issue, 
and  showing  that  the  moneys  received  by  W.  J.  S.,  the 
guardian  of  the  infant,  from  the  plaintiff,  for  the  bond 
and  mortgage,  were  applied  by  him  to  his  own  individual 
and  private  purposes,  and  that  the  plaintiff  was,  at  the 
time,  fully  aware  that  the  moneys  were  not  wanted,  or  in- 
tended, for  any  investment  or  purpose  beneficial  to  the  in- 
fant, but  only  to  supply  the  wants  of  the  guardian ;  and 
that  the  plaintiff,  on  that  account,  practised  on  the  neces- 
sities of  the  guardian,  and  obtained  the  assignment  on  an 
usurious  bargain,  or  at  least  on  unconscionable  terms ;  and 
that  the  infant  would  have  caused  such  a  cross-bill  to  have 
been  filed  previous  to  the  hearing  of  the  cause,  if  he  had  not 
oelieved  that  such  facts  were  already  sufficiently  in  issue, 
and  sufficiently  apparent,  from  the  evidence  in  the  cause." 

The  petitioner,  therefore,  prayed  for  a  rehearing,  and 
for  leave  to  file  a  cross-bill,  "  for  the  purpose  of  putting  in 
issue  and  establishing  the  matters  aforesaid,  and  such  other 
matters  as  he  may  be  advised  it  is  right  and  proper  he 
should  put  in  issue  and  establish." 

To  the  petition  was  annexed  an  affidavit  of  the  solicitor 
for  the  infant,  accounting  for  the  delay  in  not  making  the  ap- 
plication sooner,  (the  decree  having  been  entered  on  the  26th 
of  April  last,  and  a  term  of  the  Court  having  intervened,) 
and  stating  that  the  fact  of  the  decree  was  not  known  to 
him  until  the  first  day  of  the  last  term,  and  the  profession- 
al engagements  of  his  associate  counsel  prevented  the  appli- 
cation during  the  term. 

Emmet  and  Wilson,  for  the  motion. 

Wells,  contra,  read  the  affidavits  of  the  plaintiff,  and  of 
John  M.  Bradhurst,  stating,  that  the  mortgaged  premises 
*were  an  inadequate  security  for  the  debt,  in  the  pleadings  [  *  252  ] 
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1823.       "nentioned  ;  and  that  the  protracted  litigation  would  sen 
ously  endanger  the  demand. 


FIELD 


THE  CHANCELLOR.  The  principal  object  of  the  rehear- 
ing is  to  obtain  the  benefit  of  further  proof  by  means  of  a 
cross-bill.  It  is  to  supply,  in  that  way,  the  defect  of  direct 
proof  on  matters  put  in  issue  in  the  original  cause,  aftei 
testimony  had  been  taken  in  the  cause,  and  the  party  had 
voluntarily  gone  to  a  hearing  upon  the  pleadings  and 
proofs  as  they  stood,  and  in  the  belief  that  the  facts  were 
sufficiently  in  issue,  and  sufficiently  proved. 

An  application  of  this  kind,  after  hearing,  and  after  a 

decree,  is  altogether  unwarranted  by  the  rules  and  practice 

of  the  Court.     The  avowed  object  of  the  cross-bill  is  to 

put  in  issue,  and  establish  by  proof,  the  very  matters  which 

have  been  already  put  in  issue,  and  upon  which  proof  had 

been  taken  and  submitted  to  the  judgment  of  the  Court 

and  upon  which  its  judgment  has  passed.     To  open  thr 

litigation  to  this  extent,  would  be  setting  a  most  incon 

A  cross-Mi  venient  and  dangerous  precedent.     It  is  a  weil-established 

[pore  pubiifL  rule>  that  a  cross-bill  must  oe  brought  before  publication 

Uon.,  1S  P.as.SC£}  has  passed  in  the  first  cause,  unless  the  plaintiff  in  the 

in    the  original  *  r 

cause  unless  cross-bill  will  go  to  a  hearing  on  the  depositions  already 
the  P  crres-'bii"  published.  (Rep.  temp.  Finch,  103.  [Vyat's  P.  R. 
heUJrin|0ou0thf  85'  Cooper's  PL  81.  Uohns.  Ch.  Rep.  64.)  The  object 
i/roofs  already  of  the  rule  is  to  prevent  the  danger  of  perjury.  It  is 

pabliihed.  f  '.  ,    .  j    j 

founded  in  sound  policy,  and  in  a  just  sense  and  deep 
knowledge  of  the  seductions  of  interest,  and  the  force  and 
influence  of  the  passions. 

A  cross-bill  is  generally  considered  and  used  as  a  matter 
of  defence  ;  and,  therefore,  according  to  Lord  Hardwicke, 
(Kemp  v.  Mackrell,  3  Atk.  812.)  the  first  cause  and  the 
cross-bill  are  but  one  cause.  It  is  so  intended  to  be  used 
in  this  case.  But,  for  whatever  purpose  the  cross-bill  may 
be  used,  if  it  comes  in  after  publication,  the  plaintiff  in  it 
[  *  253  ]  *cannot  take  proof  to  any  point  to  which  he  has  already 
examined,  for  this  would  contravene  the  principles  of  the 
Court.  In  Wilford  \.  Beaseley,  (3  Atk.  501.)  a  cross-bill 
was  filed  after  publication,  and  before  decree  in  the  origi- 
nal cause,  and  the  evidence  taken  in  it,  touching  the  matters 
in  issue  in  the  original  cause,  was  not  permitted  to  be  read 
after  the  decree  in  the  first  cause.  So,  in  Taylor  v.  Obee, 
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(3  Price,  26.  83.)  depositions  in  a  cross  cause,  taken  after        1823. 
publication  of  those  in  the  original  cause,  were  held  not  to  ^^~^s-+^ 

be  admissible  in  evidence   on   the  hearing  of  the  latter.        FIELD 

a  v. 

The  general  rule,  as  the  Court  of  Exchequer  wisely  ob-  SCHIKFFELI* 
served,  was  of  more  importance  than  that  particular 
case ;  and  though  a  departure  from  it  in  one  particu- 
lar instance  might  not  be  mischievous,  it  would  become 
a  precedent  for  dispensing  with  the  rule  in  many  others, 
wherein  it  might  be  so.  If  there  be  any  exception  to 
this  rule,  it  is  in  the  case  in  which  the  decree  in  the 
original  cause  passed  by  default,  and  there  has  been  no  tes- 
timony taken,  and  when  there  can  be  no  danger  of  abuse. 
In  Kimvy  v.  Ai/wey,  (2  Fes.  578.)  which  is  very  shortly 
reported,  and  where  there  was  a  decree  by  default,  Lord 
Hardwicke  is  made  to  say,  that  where  "  the  plaintiff  in  the 
original  suit  happens  to  get  a  decree,  the  plaintiff  in  the 
cross-bill  may,  by  caveat,  stop  the  enrolment  for  40  days, 
petition  to  rehear,  and  bring  on  both  together."  The  ap- 
plication or  extent  of  this  remark  does  not  distinctly  ap- 
pear, nor  whether  any  or  what  proof  was  taken,  or  when. 
There  is  no  ground  to  infer  that  proof  was  taken  in  the 
cross  cause  after  publication  in  the  other. 

The  Court  will  sometimes  at  the  hearing,  and  in  its  dis- 
cretion, direct  a  cross-bill ;  but  this  is  when  it  appears  that 
the  suit  is  insufficient  to  bring  before  the  Court  the  rights 
of  all  the  parties,  and  the  matters  necessary  to  a  full  and 
just  determination  of  the  cause.  (Mitf.  PL  77.)  And 
these  instances  which  I  have  mentioned,  are  the  utmost 
length  to  which  the  Court  has  gone  in  the  admission  of 
*cross-bills  ;  they  must  be  brought  before  publication,  and  [  *  254 
testimony  taken  in  them  afterwards  cannot  be  used,  unless 
where  some  new  matter  of  defence,  as  a  release,  arises 
after  the  cause  is  at  issuo,  or  the  case  appears,  at  the  hear- 
ing, too  imperfect  to  reach  and  settle  the  rights  of  all  the 
parties.  It  is  too  late,  after  publication,  to  introduce  new 
and  further  testimony  to  the  matter  in  issue,  by  the  con- 
trivance of  a  cross-bill.  It  would  be  doing,  in  an  indirect 
way,  per  obliquum,  what  is  forbidden  to  be  done  directly, 
as  was  fully  shown  in  llnmcrslcy  v.  Lambert,  (2  Johns.  Ch. 
Rep.  432.)  In  the  late  case  of  Cock  v.  Broomhead,  (16 
Ves.  133.)  a  motion  to  enlarge  publication  in  the  original 
cause,  which  was  set  down  for  hearing,  until  an  answer  had 
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1823.       come  in  to  the  cross-bill,  which  had  been  filed  after  the 
^*^s-^s  rules  for  publication  had  passed,  was  denied,  with  costs, 
FIELD        by  Lord  Eldon,  "  as  against  the  practice."     It  was  stated, 
that  no  special  case  was  attempted  to  be  made  by  affida- 
vit ;  which  would  seem  to  imply,  that,  under  special  cir- 
cumstances, such  a  motion  might  have  been  sustained. 

In  the  application  now  under  consideration,  there  are  no 
special  inconsistencies  disclosed,  but  the  cross-bill  is  asked 
upon  the  broadest  terms,  and  for  the  avowed  purpose  of 
making  out  a  better  defence  by  suppletory  proof,  after  the 
proof  already  taken  has  been  found,  upon  trial,  to  be  in- 
sufficient.     This   is,   manifestly,  inadmissible.     It  would 
be  creating  a  great  temptation  to  abuse,  and,  what  would 
be  extremely  grievous,  it  would  go  to  the  destruction  of 
Rules  of  c\i-  the  salutary  and  uniform  practice  of  the  Court.     It  is  in- 
8,  °and  finitely  important  to  the  due  administration  of  justice,  that 
not    yield    to  ^ne  ru]es  of  evidence  should  be  stable,  and  not  made  to 

convenience  or  ,  ' 

hardship,  in  a  yield  to  the  convenience,  or  even  hardship,  of  a  particular 
case.  If  a  cross-bill  could  be  filed  in  such  a  stage  of  the 
cause  as  is  presented  in  this  case,  and  to  enable  the  party 
to  make  a  fuller  defence,  "  by  putting  in  issue  and  estab- 

[  *  255  ]  lishing  the  ^matters  aforesaid,  (and  which  were  the  mat- 
ters in  issue  in  the  original  cause,)  and  such  other  matters 
as  he  might  be  advised  to  establish,"  the  practice  of  the 
Court  would  be  broken  up ;  litigation  would  become  op- 
pressive, vexatious,  and  interminable ;  the  door  would  be 
opened  for  fabricated  testimony  to  supply  defects,  and  re- 
move the  pressure  upon  the  case ;  and  arbitrary  discretion 
would  be  substituted  for  established  rules. 

The  cross-bill  is  not  pretended  to  be  required  for  the 
mere  purpose  of  discovery  of  facts,  resting  in  the  knowledge 
of  the  plaintiff.  It  is  not  asked  for  on  that  ground,  nor  for 
that  object.  It  is  for  the  extensive  design  of  putting  in 
issue  and  establishing  the  breach  of  trust  in  the  guardian, 
and  the  plaintiff's  knowledge  of  that  guilt,  when  he  dealt 
with  him,  as  well  as  the  oppression  and  fraud  of  the  plain- 
tiff, in  procuring  the  bond  and  mortgage.  If  the  bill  was 
intended  for  discovery  merely,  the  object  would  have  been 
less  objectionable ;  but  it  would  have  been  still  a  violation 
of  the  practice,  and  dangerous  to  truth  and  integrity, 
though  in  a  less  aggravated  degree.  It  is  too  late,  aftei 
publication,  to  examine  even  the  party  in  chief,  and  espe 
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dally  after  hearing,  when  the  testimony  has  been  discussed,        1823. 
and  its  strength  or  weakness  ascertained  and  declared.     In  ^«*— /-*» 
the  case  last  referred  to,  Lord  Eldon  held  it  to  be  against        Fl*LD 
the  practice  to  wait  even  for  an  answer  to  the   cross-bill.  SCHIEKFEL 
filed  after  rule  for  publication.     It  would  be  exposing  the 
plaintiff  to  the  most  dangerous  temptation,  if,  after  he  had 
been  informed  by  the  history  of  the  suit,  that  no  further 
testimony  could  be  produced  against  him,  and   that  the 
cause  was  absolutely  with  him,  unless  he  confessed  it  away, 
the  defendant  was  then  to  be  permitted,  by  a  cross-bill,  to 
fish  for  his  answer.     The  Court,  as  a  guardian  of  the  public 
morals,  is  called  upon   to  maintain,  with  a  steadier  hand, 
those  rules  of  practice,  which  have  been  wisely  established 
to  preserve  order,  to  accelerate  business,  to  limit  *conten-       f  *  25* 
tion,  to  prevent  perjury,  and  to  throw  reasonable  protection 
over  the  weaknesses  and  infirmities  of  mankind. 

I  am,  therefore,  of  the  opinion,  that  the  prayer  for  leave 
to  file  a  cross-bill,  for  the  purpose  of  a  further  defence  in 
this  suit,  is,  under  the  circumstances  of  the  case,  entirely 
inadmissible,  and  ought  to  be  denied. 

The  petition  for  a  rehearing  is  then  left  to  rest  solely 
upon  the  merits  of  the  case,  as  it  stood  at  the  hearing. 

The  cause  was  argued  very  much  at  length,  and  with 
their  usual  ability,  by  the  counsel  who  are  now  concerned 
in  this  application.  The  reasons  stated  for  a  rehearing, 
independent  of  the  scheme  of  a  cross-bill,  are  only  a  very 
brief  abridgment  of  the  arguments  urged  at  the  hearing,  on 
the  part  of  the  defendants ;  and,  after  the  very  full  discus- 
sion which  has  been  given  to  the  case,  what  new  light  can 
possibly  be  thrown  upon  the  cause  by  a  rehearing  ?  The 
certificate  annexed  to  the  petition  is  signed  by  the  same 
counsel  who  argued  the  cause  ;  and  I  am  satisfied,  that  the 
real  object  of  the  application,  as  well  as  the  solid  hope  of 
eventual  success,  is  the  further  proof  to  be  attained,  under 
cover  of  the  cross-bill.  If  that  object  be  defeated,  and  the 
ground  of  that  hope  removed,  there  does  not  remain  much 
cause  for  the  motion  ;  and  I  presume,  that  if  the  cross-bill 
had  not  been  part  of  the  application,  it  would  not  have 
been  made.  It  is  very  much  of  course  to  grant  a  rehear- 
ing upon  the  certificate  of  counsel.  But  the  certificate  it- 
self is  granted  with  great  facility,  when  called  for  by  the 
dissatisfied  party ;  and  if  a  rehearing  be  really  a  matter 
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1823.  resting  in  sound  discretion,  then,  certainly,  some  discretior 
ought  to  be  exercised,  and  the  parties  ought  not,  as  oj 
course,  to  be  subjected  to  the  delay,  and  expense,  and 
hazard,  and  distress,  of  an  unyielding  and  protracted  liti- 
gation. If  the  chancellor  is  satisfied  that  the  cause  has 
been  exhausted  by  argument,  and  if  he  has  given  to  the 
\  *  257  ]  case  the  best  examination  *in  his  power,  and  has  arrived  to 
a  conclusion  which  satisfies  his  judgment,  I  see  no  propriety, 
nor  use,  nor  justice,  in  granting  a  rehearing.  Lord  Thur- 
fow  once  refused  to  grant  it ;  and  I  think  that  this  case, 
under  all  its  circumstances,  is  one  in  which  the  discussion 
should  be  closed  in  this  Court,  and  the  defendant  put  to  his 
regular,  constitutional  remedy,  by  appeal. 

The  motion  for  a  rehearing,  and  for  leave  to  file  a  cross- 
bill," are,  therefore,  denied,  without  costs. 

Order  accordingly. 


[  *  258  ]       *J.  WALTON  against  H.  WALTON,  Executor,  &c. 

A  bequest  of  all  the  testator's  right,  interest,  and  property,  in  thirty 
shares  in  the  Bank  of  the  United  States  of  America,  is  a  specifie 
legacy. 

Where,  before  the  testator's  death,  the  charter  of  the  United  States 
Bank  expired,  and  all  its  property  and  funds  were  conveyed  to 
trustees,  who  divided  the  funds  received  by  themj  from  time  to 
time,  among  the  stockholders,  and  the  testator  received  the  divi- 
dends on  the  shares  devised,  but  did  not  sell  or  dispose  of  the 
shares  :  Held,  that  this  was  an  ademption  of  the  legacy  pro  tarto 
only ;  and  the  legatee  was  entitled  to  any  dividends  after  the  tes- 
tator's death ;  the  variation  in  the  testator's  interest  in  the  stock  or 
fund,  by  operation  of  law,  not  being  any  extinguishment  or  ademp- 
tion  of  the  legacy. 

So,  where  two  shares  in  the  Western  Inland  Lock  Navigation  Com 
pany  were  bequeathed  to  the  plaintiff;  and  in  the  lifetime  of  the 
testator,  the  shares,  by  some  arrangement,  were  increased  to  the 
number  of  six,  and  the  stock,  under  an  act  of  the  legislature,  be- 
came vested  in  the  state,  and  a  certain  sum  was  to  be  paid  to  the 
stockholders,  as  a  compensation  for  its  value :  Held,  that  the  lega- 
cy was  not  adeemed,  or  extinguished. 

A  devise  of  land  once  revoked,  expressly  or  by  implication,  caunar 
be  restored,  without  a  republication  of  the  will. 
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If  a  testatt  t  conveys  the  estate  devised,  though  he  takes  it  back  again          1523. 
by  the  same  instrument,  or  otherwise,  it  is  a  revocation  at  law  and   ^^-~^~^,s 
in  equity ;  even  though  he  did  not  intend  to  revoke  his  will.  WALTON 

Where  the  testator  entered  into  written  contracts  for  the  sale  of  parts 
of  a  tract  of  land  devised  by  his  will :  Held,  that  the  contracts  for 
the  sale  of  the  lots  by  the  testator,  were  a  revocation  of  the  devise 
pro  ta/ito,  in  equity,  though  not  at  law.  And  though  a  contract  for 
the  sale  of  land  devised,  is  rescijded  by  the  mutual  consent  of  the 
purchaser  and  testator,  so  that  the  latter  is  restored  to  his  former 
title,  aud  dies  seised  of  the  sam  j  estate,  the  devise  is,  notwithstand- 
ing, absolutely  revoked. 

GERARD  WALTON,  by  his  last  will,  dated  August  june  7,  «* 
30th,  1795,  devised,  among  other  things,  as  follows:  "I 
give  and  devise  my  house,  at  present  occupied  by  me,  on 
the  south  side  of  Pearl  street,  &c.,  unto  my  nephew,  (the 
*plaintiff,)  in  fee."  "  I  give  and  bequeath  to  him  all  my  [  *  259  ] 
household  furniture,"  &c.  "  Item,  I  give  and  bequeath  to 
my  said  nephew,  all  rny  right,  interest,  and  property,  in 
thirty  shares,  which  I  own  in  the  Bank  of  the  United 
States ;  and  in  four  shares,  which  I  own  in  the  companies 
of  the  northern  and  western  inland  lock  navigation." 
"  Item,  I  give  and  devise  all  my  share,  right,  title  and  in- 
terest in  and  to  two  certain  tracts  of  land,  the  one  of  which 
tracts  is  12,000  acres,  in  the  county  of  Hcrkimer,  and  the 
other  tract  is  in  the  county  of  Otscgo,  between  the  Dela- 
ware and  Susquehannah  rivers,  to  my  nephew,  (the  plain- 
tiff,) in  fee,  chargeable  with  the  payment  of  30  pounds 
a  year  to  Jane  Oliver,"  &c.  "  All  the  rest  and  residue 
of  my  estate,  both  real  and  personal,  I  give  and  bequeath 
to  my  brother  Abraham  Walton,  and  my  nephew,  (the  de- 
fendant,) to  be  divided  between  them,  chargeable  with  my 
debts  and  funeral  expenses."  The  testator  died  May  18th, 
1821  ;  Abraham  W.,  one  of  the  executors,  died  before  the 
testator ;  and  the  defendant,  the  other  executor,  proved 
the  will,  and  paid  the  debts  and  legacies.  The  charter 
of  the  Bank  of  the  United  States  expired,  by  its  own  limita- 
tion, on  the  3d  of  March,  1811,  and  its  property  and 
funds  were  conveyed  to  trustees,  who  divided  them  among 
the  stockholders  from  time  to  time  as  they  were  received. 
The  testator  received  the  dividends  on  his  thirty  shares, 
>ut  never  disposed  of  them,  or  received  any  other  payment 
than  the  dividends,  and  which  were  BO  received  by  him. 
from  necessity.  Since  the  death  of  the  testator,  no  further 
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dividends,  tn  the  shares  of  stock,  have  been  made;  bul 
the  pleadings  stated  that  some  would  probably  be  made. 
By  proceedings  under  the  act  of  the  legislature,  re- 
specting navigable  communications,  &c.,  passed  the  15th 
of  April,  1817.  the  property  and  rights  of  the  Western 
Inland  Lock  Navigation  Company  became  vested  in  th? 
state,  and  by  appraisement,  a  large  sum  was  awarded  to  the 
testator  in  his  lifetime ;  and  the  defendant,  in  his  answer, 
[  *  260  J  admitted  that  he  received  327  dollars  and  *27  cents,  from 
the  treasurer  of  the  company,  standing  to  the  credit,  or 
which  ought  to  have  stood  to  the  credit,  of  the  testator,  at 
or  before  the  time  of  his  death,  and  due  to  him  for  six 
shares  substituted  for  two  shares  which  he  before  held,  and 
which  were  the  only  shares  held  by  the  testator  in  the 
company.  That  the  testator,  at  the  time  of  his  death, 
owned  two  shares  in  the  Northern  Inland  Lock  Navigation 
Company,  which  the  defendant  believed  to  be  of  little  value, 
and  which  he  was  willing  to  assign  to  the  plaintiff.  The 
testator,  after  the  date  of  his  will,  caused  the  lands  on  the 
Delaware  and  Susquehannah  rivers,  devised  to  the  plaintiff, 
to  be  surveyed  and  divided  into  lots,  for  the  purpose  of 
sale ;  and  entered  into  written  contracts,  for  the  sale  of 
four  several  parcels  of  lands,  in  1809,  1812,  1815,  and 
1816,  and  received  part  of  the  price  from  each  purchaser, 
and  his  bond  for  the  residue  of  the  purchase  money  ;  which 
contracts  were  existing  in  full  force  at  the  time  of  the  tes- 
tator's death,  and  were  admitted  by  the  defendant  to  be  in 
his  possession.  The  testator,  in  his  lifetime,  sold  another 
part  of  the  same  land,  lot  No.  4,  and  received  the  whole 
price,  and  executed  a  conveyance  to  the  purchaser,  in  fee. 
On  the  6th  of  December,  1807,  the  testator  contracted  with 
Scth  C.  Baldwin  for  the  sale  of  lot  No.  17,  part  of  the 
same  land,  being  211  acres,  at  five  dollars  per  acre.  He 
received  three  hundred  dollars  of  the  purchase  money  ;  but 
the  contract  was  cancelled  by  the  mutual  consent  of  the  par- 
ties ;  and  the  money  paid  was  credited  to  B.  on  anothei 
agreement,  and  the  testator  remained  seised  of  lot  17,  at 
the  time  of  his  death.  The  plaintiff  alleged,  that  he  was 
seised  of  the  same  estate,  in  lot  No.  17,  as  the  testator  held 
at  his  death.  The  defendant  insisted  that  the  plaintiff  had 
no  right  or  interest  in  the  dividends  due,  or  to  become  duo 
on  the  bank  shares ;  nor  in  the  moneys  received  by  tb 
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defendant  on  account  of  the  shares  of  the  testator  in  the  1823. 
inland  lock  navigation  companies ;  and  that  those  legacies 
were  adeemed  in  the  lifetime  of  the  testator ;  *and  that  the 
plaintiff  had  no  interest  in  the  lots  of  land  contracted  by 
the  testator  to  be  sold,  nor  in  the  contracts,  nor  in  the  lot 
No.  17  ;  as  the  wili,  as  to  those  lots,  was,  by  the  acts  of  the 
testator,  revoked.  The  bill  prayed  that  the  defendant 
might  be  decreed  to  account  for  the  moneys  received  on 
account  of  the  interest  of  the  testator  in  the  inland  lock 
navigation  shares,  and  on  account  of  contracts  relating 
to  the  sale  of  the  lands  devised  ;  and  that  the  contracts  and 
agreements  be  decreed  to  be  delivered  and  assigned  to  the 
plaintiff,  and  he  be  empowered  by  the  defendant  to  re- 
ceive the  dividends  due  on  the  bank  shares,  and  for  gen- 
eral relief. 

The  defendant,  in  his  answer,  admitted  the  facts  above 
stated. 

June  1,  1823.  The  cause  was  brought  to  a  hearing  on 
the  bill  and  answer. 

/.  O.  Hoffman,  for  the  plaintiff.  He  cited  2  Bro.  C. 
C.  108.  2  fesey,  jun.  639.  2  Cox,  180.  4  Vesey,  568. 
2  Vesey, 310.  1  Bro.  129.  9  Vesey,  360.  2  Cox,  184. 
2  Vesey,  601.624.  5  Vesey,  654.  2  Vesey,  221.  2  Fes. 
Of  Beam.  385.  1  Vesey,  255. ;  and  to  show  that  the  costs 
of  the  suit  ought,  at  all  events,  to  come  out  of  the  re- 
siduary fund,  and  not  out  of  the  fund  claimed  by  the 
plaintiff,  he  cited  9  Vesey,  181.  3  Bro.  25.  4  Johns.  Ch. 
Rep.  608. 

Harison,  contra.  He  cited  2  Vesey,  218.  16  Vesey,  197. 
1  Bro.  161.  15  Vesey,  236.  238.  Dickcns's  Rep.  563. 
10  Vesey,  597.  19  Vesey,  170. 

THE  CHANCELLOR.  The  first  bequest  on  which  a  ques- 
tion has  arisen,  as  to  the  ademption,  is  of  "  all  the  testa- 
tor's right,  interest  and  property  in  30  shares,  which  he 
then  owned  in  the  Bank  of  the  United  States,  and  in  four 
shares  which  he  owned  in  the  companies  of  the  northern 
and  western  inland  lock  navigation." 

*The  charter  of  the  bank  expired  subsequent  to  the  date 
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1823.       °f  lne  wiN>  anc^  tne  property  of  the  bank  was  conveyed  to 

^r-^s-^-s  trustees,  to  be  collected  and  disposed  of  foi  the  benefit  01 

WALTON      those  interested  in  the  bank.     The  funds,  from  time  to 

WALTOH.      time,  received   by  the  trustees,  were  divided  among  the 

stockholders;   and  the  testator,  in  his  lifetime,  received 

certain  dividends  on  the  stock,  but  he  never  made  any  sale 

of  the  shares,  and  no  dividends  have  been  made  since  his 

death,  though  further  dividends  may  be  expected. 

Upon  this  point  t  am  of  opinion  that  these  bank  shares 
ail  thequ<testa-  were  given  as  a  specific  legacy.  The  testator  evidently 
terest  alfdht'rop-  meant  to  g've  those  identical  shares,  whether  they  were 
erty  in  //urty  worth  more  or  less,  and  not  the  value  of  them  in  riioney. 

shares    in     the   „,  .  ,  ,  .  .  .  .. 

Bank   of   the  Ihis  would  appear  to  be  a  very  clear  point;  yet  in  consid- 
Stater,  erjng  jnjs  doctrine  of  ademption,  it  is  difficult  sometimes 
to  perceive  the  distinction  which  is  endeavored  to  be  kept 
up  through  all  the  cases,  between  specific  and  general  pe- 
Distinction  cuniary  legacies.     Where  a  debt  or  specific  chattel  is  be- 
«/zc  and  a  eeni  queathed,  (legatum  iiominis  vcl  debiti,)  the  specific  legacy 
erai  ^  pecuniary  js  extinguished  in  the  lifetime  of  the  testator,  by  the  extin- 
guishment of  the  thing  itself,  as  by  payment  of  the  debt, 
A  pecuniary  or  by  the  sale   or   conversion   of  the   chattel.     But   the 
The  iegacyS,lrto  ademption  does  not  apply  to  a  pecuniary  or  demonstrative 
be  paid^om  of  legacy,  which  is  general  in  its  nature,  though  a  particular 
fund,    is    no',  fund  be  pointed  out  by  the  will  to  satisfy  it.     If  the  fund 
exthi^iishmenii6  foils,  such  a  legacy  is  to  be  made  good  out  of  the  general 
of  the  fund.       assets,  as  the  fund  is  designated  only  as  the  most  con- 
venient means  by  which  to  discharge  it,  and  becomes  de- 
scriptive of  the  amount  or  value  of  the  gift. 

We  have  an  example  of  this  kind  of  money  legacy  given 
in  the  civil  law,  and  of  the  sound  principle  upon  which  the 
distinction  is  supported.  The  testator  gave  to  Pamphila 
400  aurei,  or  pieces  of  gold,  and  referred  to  a  debt  which 
Julius,  his  agent,  owed  him,  and  to  his  property  in  the 
army,  and  to  his  cash.  (Aureos  quad  ring  entos  Pamphila 
dari  volo,  ita  ut  infra  scriptum  est :  ab  Julio  auctorc  aureos 
[  *  263  ""  *tot:  et  in  castris  quos  habeo,  tot :  et  in  numerato  quos  habeo 
tot.)  He  died  without  altering  his  will,  but  after  he  hat. 
converted  all  that  property  to  other  uses ;  and  the  question 
was,  whether  the  legacy  was  due.  The  answer  of  Julian, 
the  civilian,  was,  that  the  testator  intended  only  to  point 
out  to  his  heirs,  the  funds  from  which  the  legacy  could 
most  easily  be  drawn,  without  intending  to  annex  a  conoi 
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t/on  to  a  pure  gift,  and  that  the  legacy  was,  consequently,        1823. 
to  be  paid.     (l)ig-  30.  1.  96.  De  Legatis.) 

The  cases  in  the  English  books  turn  on  very  refined 
distinctions  between  a  specific  and  a  pure  legacy.  Thus, 
for  instance,  where  the  testator  gave  to  his  niece  500 

lounds,  which  Lady  C.  owed  him  by  bond ;  (Pawlet's  case, 
T.  llaym.  335.)  or  where  the  testator  enumerated  his 
mortgages,  bonds  and  notes,  and  after  giving  an  annuity 
out  of  the  annual  interest,  directed  his  mortgages,  bonds  and 
notes,  stating  the  amount,  to  be  vested  in  trustees  for  chari- 
table uses;  (Attorney- General  v.  Parkin,  Amb.  566.)  or 
where  he  gave  1400  pounds,  for  which  he  had  sold  his  es- 
tate that  day;  (Carteret  v.  Carteret,  cited  in  2  Bro.  114.) 
or  where  he  gave  the  money  arising  on  a  bill  of  exchange 
for  1500 pounds  ;  (Colcman  v.  Colcman,  2  Vesey,  jun.  639.) 
in  all  these  cases,  the  receipt  of  the  debt  by  the  testator 
was  held  to  be  no  ademption,  because  the  legacies  were 
considered  as  pecuniary  and  not  specific,  notwithstanding 
a  reference  was  made  to  a  particular  part  of  the  estate,  as 
the  part  out  of  which  the  testator  thought  it  most  conve- 
nient they  should  be  paid.  The  Courts  are  so  desirous  of 
construing  the  bequest  to-be  general,  that  if  there  be  the 
least  opening  to  imagine  the  testator  meant  to  give  a  sum 
of  money,  and  referred  to  a  particular  fund  only,  as  that 
out  of  which  he  meant  it  to  be  paid,  it  shall  be  construed 
pecuniary,  so  that  the  legacy  may  not  be  defeated  by  the 
destruction  of  the  security. 

•On  the  other  hand,  in  the  case  of  a  bequest  of  the  in-     Bui  where  the 
terest  of  a  bond  of  3500  pounds,  for  life,  to  B.,  and  the  dfc,  "Va  rereip» 
principal,  *on  her  decease,  to  C. ;  (Ashburner  v.  M'Guirej       \  *  264  j 
2  Bro.  108.)  or  where  the  testator  bequeathed  the  residue  °-  afuieT"u£ 
(after  deducting  500  pounds)  of  the  money  owing  to  him  ch*u^  1V  lj£ 
bij  Sir  II.  M. ;  (Rider  v.  Woger,2  P.  Wms.  328.)  or  8000  Smjiion"  " 
pounds,  the  amount  of  a  banker's  note  ;  ( Chaworth  v.  Beech, 
4  Vesey,  555.)  or  the  interest  0/300  pounds  upon   bond,  to 
the  legatee  for  life,  and  after  her  death  he  bequeathed  over 
the  principal  and  interest ;    (.Tuner  v.   Johnson,  4    Vesey, 
568.)  or  where  he  gave  all  the  stock  he  had  in  the  three  per 
cents.,  being  about  5000 pounds ;  (Humphreys  v.  Humphrey?, 
2  Cox,  184.)  or  the  sum  or  sums  of  money  which  his  execu- 
tors might  receive  on  a  note  o/400  pounds  ;  (Fryer  v.  Mor 
ris,  9    Vesey,  360.)   in  all  these  cases,  the  legacies  were 
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1823.       held  to  be  specific,  and  a  receipt  of  the  money  by  the  tes. 

v-^^s^^-x  tator  an  ademption  of  the  legacy.     The  reasoning  on  this 

WALTON      subject  is,  that  if  the  legacy  is  meant  to  consist  of  the  se- 

WALTON       curity,  it  is  specific,  though  the  testator  begins  by  giving  the 

sum  due  upon  it.     A  legacy  of  a  debt,  un/ess  there  is 

ground  for  considering  it  a  legacy  of  money,  and  that  the 

security  is  referred  to  as  the  best  mode  of  paying  it  out  ol 

the  assets,  is  as  much  specific  as  the  legacy  of  a  horse,  o\ 

any  movable  chattel  whatever.     If  the  specific  thing  i? 

disposed  of  or  extinguished,  the  legacy  is  gone.     Lord 

Tkurlow  said,  in  Stanley  v.  Potter,  (2  Cox,  180.)  that  the 

question,  in  these  cases,  did  not  turn  on  the  intention  of 

The  intention  the  testator,  and  that  the  idea  of  proceeding  on  the  animus 

becomes  Uufes-  adimendi  had  introduced  confusion.     Where  the  testator 


inquiry,  mves  a  specific  chattel  in  specie,  the  ademption  follows,  of 

in    ascertaining  =  .  , 

the  character  oi  course,  on  a  sale,  or  change,  or  destruction  of  the  chattel, 
and  the  ademption  becomes  a  rule  of  law,  and  not  a  ques- 
tion of  intention.  But  I  apprehend  the  words  of  Lord 
Thurlow  are  to  be  taken  with  considerable  qualification  ; 
and  that  it  is  essentially  a  question  of  intention,  when  we 
are  inquiring  into  the  character  of  the  legacy,  upon  the  dis- 
tinction taken  in  the  civil  law,  •  between  a  demonstrative 
legacy,  where  the  testator  gives  a  general  legacy,  but  points 

[  *  265  ]  out  the  fund  to  ^satisfy  it,  and  where  he  bequeaths  a 
specific  debt.  In  Coleman  v.  Coleman,  Lord  Loughborough 
puts  the  question  of  general  or  specific  legacy  entirely  on 
intention. 

But  it  is  unnecessary  to  examine  the  decisions  further 

on  this  point.     The  present  case,  as  to  the  bank  shares,  is 

one  to  which  the  doctrine  of  ademption  applies.     It  is  im- 

•    possible  to  mistake  the  construction  of  the  will,  or  to  con- 

sider the  legacy  other  than  a  specific  one,  and  that  being 

granted,  it  follows,  of  course,  that  the  legacy  was  adeemed 

A  legacy  is  ^ro  fanf0   or  as  far  as  the  testator  received  the   dividends. 

not    extinguish-  «  ... 

ed  or  destroyed  And  I  think  it  is  equally  certain,  that  the  legacy  of  the 
of  the  testator's  shares  was  not  wholly  adeemed,  or  the  legacy  destroyed  or 
ducecTby  o"e-  extinguished  by  the  variation  of  the  testator's  interest  in 
ration  of  law;  those  shares,  owing  to  the  dissolution  of  the  charter.  The 
quest  is  of  cer-  fund  was  varied,  and  differently  arranged,  and  diminished 

tain    bank 

shares,  and  the 

charter  of  the  hank  expires,  and  the  funds  are  conveyed  to  trustees,  who  divided  the  moneys  re 

ceived  among  the  stockholders  ;  and  if  the  testator  receives  part  of  the  divide***,  from  the  trustee* 

in  hi*  li.'etime,  it  is  an  ademption  pro  tanto  only. 

234 


CASES  IN  CHANCERY.  2 

.n  value  by  operation  of  law,  but  not  destroyed,  nor  its  1823 
identity  lost.  In  Backwell  v.  Child,  (Amb.  260.)  a  part- 
ner by  will  bequeathed  a  certain  proportion  of  the  profits 
of  the  partnership,  and  afterwards  the  partnership  expired, 
and  was  renewed  with  a  variation  as  to  the  amount  of  the 
interest  of  the  partners  ;  yet  it  was  held,  that  the  renewal 
of  the  articles  was  not  an  ademption  or  revocation  of  the 
will.  A  case  still  stronger  and  more  analogous  is  that  of 
Ashburner  v.  M'Guire,  already  mentioned.  The  testator 
bequeathed  to  his  sister,  for  life,  the  interest  of  a  bond  due 
him,  and  he  gave  the  principal,  on  her  death,  to  her  chil- 
dren. The  debtor  became  a  bankrupt,  and  the  testator 
proved  the  debt  under  the  commission,  and  received  a  div- 
idend, and  died.  Lord  Thurlow  decreed  against  the  ad- 
ministrator and  residuary  legatees,  that  the  bond  should  be 
delivered  to  the  sister  and  her  children,  that  they  might 
receive  the  future  dividends  of  the  bankrupt's  estate.  The 
legacy  was  considered  adeemed  so  far  only  as  the  dividend 
had  been  received  by  the  testator;  and  the  chancellor 
held,  as  Lord  Camden  and  others  had  held  before  him, 
that  there  was  no  ground  for  a  distinction  between  a  vol- 
untary payment  *and  one  coerced  by  suit  or  demand.  In  [  *  266  ] 
both  cases,  the  legacy  of  the  debt,  so  far  as  payment  had 
been  made,  was  extinguished.  But  though  the  value  of 
the  debt  had  become  greatly  impaired  by  the  bankruptcy 
of  the  debtor,  and  his  estate  had  passed,  by  act  of  law,  ' 
into  the  hands  of  trustees,  to  be  distributed  according 
to  prescribed  rules,  the  legatee  was  entitled  to  what  re- 
mained of  the  debt.  Upon  the  same  principle,  the  plain- 
tiff, in  this  case,  must  .be  entitled  to  the  future  dividends, 
if  any,  upon  the  testator's  "  right,  interest  and  property  in 
.he  30  shares." 

The  same  observations  will  apply  to  the  shares  in  the 
lock  navigation  companies.  The  property  of  the  Western 
Inland  Lock  Navigation  Company  was  vested  in  the  state, 
by  an  act  of  the  legislature,  which  assumed  that  interest, 
and  provided  for  the  assessment  and  payment  to  the  com- 
pany of  the  value  of  it.  The  two  shares,  which  the  testa- 
tor owned  in  the  western  company,  were,  by  some  change 
in  the  stock,  increased  to  six  shares  ;  but  it  was  the  same 
interest ;  and  the  defendant,  as  executor,  has  received,  since 
the  testator's  death,  towards  payment  of  the  compensation 
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1823.  allowed  by  the  state,  the  sum  of  327  dollars  and  27 
v^^— v-^^  cents.  If  the  legacy  was  not  adeemed  by  the  assumption 
\VALTOK  of  lne  property  by  the  state,  the  defendant  is  accountable 
for  that  sum  to  the  plaintiff;  and  that  it  was  not  adeemed, 
is  most  apparent.  The  case  of  Partridge  v.  Partridge 
(Casea  temp.  Talbot,  226.)  is  in  point,  and  founded  on  a 
principle  obviously  just.  A.  devised,  in  that  case,  1000 
pounds  South  Sea  stock,  and  an  act  of  parliament  after- 
wards changed  three  fourths  of  the  capital  stock  into  annu- 
ities. But  Lord  Talbot  held,  that  this  alteration  of  the 
stock  did  not  work  an  ademption,  for  it  was  not  to  be  pre- 
sumed, that  the  testators  assent  to  the  law  was  particu- 
larly given,  or  that  he  agreed  to  such  a  law  in  any  other 
manner  than  what  every  other  person  is  supposed  to  do. 
The  same  decision  was  made  on  a  similar  point  by  the 
master  of  the  rolls,  in  Bronsdon  v.  Winter.  (Amb.  57.) 
[  *  267  ]  The  defendant  offers  to  *assign  the  two  shares  which  the 
testator  owned  in  the  northern  company,  and  denies  that 
he  ever  refused  to  assign  them. 

2.  The  next  branch  of  the  case  relates  to  the  lands  de- 
vised to  the  plaintiff,  lying  between  the  Delaware  and 
Susquehannah  rivers.  , 

The  testator,  subsequent  to  the  date  of  the  will,  entered 
into  contracts  for  the  sale  of  four  several  parcels  of  these 
lands,  and  received  part  of  the  price  in  each  case,  and  took 
a  bond  for  the  residue,  and  died  leaving  those  contracts  in 
full  force.  These  contracts  are  set  forth  in  the  answer, 
and  were  binding  upon  the  testator,  and  liable  to  be  spe- 
cifically enforced  in  equity ;  and  I  entertain  no  doubt  that 
the  devise,  so  far  as  those  contracts  of  sale  affected  the 
Where  an  lands  devised,  was  revoked.  The  case  of  Knollys  v.  Al- 

raReS*  cock  (5  Pe8ey>  6540  is  to  this  effect:  The  testator,  by 
sold  by  the  tes-  wjj|  devised  her  undivided  moiety  of  her  Berkshire  es- 

tator,  by  an  ex-  •; '  '  • 

ecutory  con-  tate  to  M.,  and  afterwards,  by  agreement  with  her  co- 
revocaiion  '*  of  parcener,  contracted  to  divide  their  joint  interest,  and  to 
the  devise  in  ajjot  tne  Berkshire  estate  to  K.  This  was  held  by  Lord 

equity  ;    for  the  1 

estate,  from  the  Loughborough  to    be  a  revocation   of  that   part   of  the 

tract,°is  cousid-  devise,  and  the  agreement  was  decreed  to  be   specifically 

tot^of'ihe'veii-  Per^ormed.     The  principle  was,  that  where  an  estate  is 

<kc  devised  specifically,  and  is  afterwards  sold  by  the  testatoi 

by  a  contract  executory,  the  estate  goes  from  the  devisee, 

and  the  devise  is   revoked   by  the   contract  of  sale.     S" 
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again,  in  Williams  v.  Owen,  (2  Vtsey,  jun.  601.)  the  rnas-  1823. 
ter  of  rolls  observed,  that  if  a  man  articles  for  the  sale  of  an 
estate  that  he  has  devised,  it  is,  without  doubt,  a  revocation 
in  equity,  though  it  is  not  at  law,  because  a  Court  of  law  can- 
not look  at  the  articles  with  a  view  to  a  specific  performance. 
In  Cotter  v.  Layer,  (2  P.  Wms.  622.)  Lord  King  held,  that 
though  a  covenant  or  articles  to  sell  or  settle  the  land  de- 
vised, do  not  at  law  revoke  a  will,  yet  if  entered  into  for  a 
valuable  consideration,  they  amount  in  equity  to  a  convey- 
ance and  a  revocation.  He  laid  down  the  same  rule  in 
Rider  v.  *  Wager ;  (2  P.  Wins.  332.)  and  Lord  Loughborough,  [  *  2(59 
in  Bridges  v.  Dutchess  of  Chandos,  admitted  the  force  and 
authority  of  these  two  cases.  So,  again,  in  the  case  of 
Mayer  v.  Gowland,  (Dickens,  563.)  the  testator  devised  a 
certain  farm,  and  then  entered  into  a  contract  with  the 
defendant  to  sell  it  to  him  for  1500  pounds.  It  was  insist- 
ed by  the  residuary  legatees,  that  the  testator  meant,  by  the 
contract,  to  turn  the  land  into  personalty,  and  that  as  such 
they  were  entitled  to  it.  In  this  opinion,  Lord  Thurlow 
concurred,  and  held  that  the  agreement  ought  to  be  carried 
>nto  execution,  and  the  money  arising  from  the  sale  to  be 
considered  as  personal  estate. 

These  cases  are  entirely  sufficient  to  show  the  settle- 
ment of  the  rule  that  a  valid  contract,  for  the  sale  of  lands 
devised,  is  as  much  a  revocation  of  the  will  in  equity  as  a 
legal  conveyance  of  them  would  be  at  law.  The  estate, 
from  the  time  of  the  contract,  is  considered  as  the  real 
estate  of  the  vendee.  We  may,  therefore,  safely  conclude, 
that,  as  to  the  lands  described  in  the  contracts  of  sale,  set 
forth  in  the  answer,  and  which  contracts  were  subsisting  at 
the  testator's  death,  there  was  a  revocation  of  the  devise  ; 
and  the  interest  in  these  lands,  and  in  the  contracts  rela- 
ting to  them,  belongs  to  the  residuary  legatees  under  the  will. 
The  more  embarrassing  question  arises  as  to  the  lot  No.  17, 
mentioned  in  the  pleadings.  This  lot  was  part  of  the 
lands  devised  to  the  plaint  ill',  and  the  testator  afterwards 
contracted  to  sell  it  to  $.  C.  Baldivin,  and  received  part  of 
the  purchase  money.  At  a  subsequent  period,  this  contract 
of  sale  was  rescinded  by  the  parties  to  it,  and  the  money 
paid  was  credited  to  Baldwin  on  another  transaction, 
and  the  testator  continued  seised  of  the  lot  to  his  death. 

The  question  is,  whether  this  contract  of  sale  was  also 
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1823.       a  revocation  of  the  \v\\\pro  tanto,  seeing  that  it  was  after- 
v^»»-~v-^_x  wards  rescinded. 

WALTON  in  Bennett  v.  Lord   Tankervilk ,  (19  Vcsey,   170.  178.J 

WALTON.      *a  devise  was  held  to  be  revoked  by  a  contract  of  sale, 
[  *  269  ]       though  that    contract    was  rescinded  after  the  testator' 
death.     But  in  that  case,  the  contract  was  subsisting  when 
the  testator  died,  and  this  makes  a  material  distinction  be- 
tween that  and  the  present  case. 

A  convey-  Inoperative  conveyances,  which  have  failed  for  want  oi 
five*'  for"0 wim  completion,  or  from  incapacity  in  the  grantee  to  take,  have, 
of  completion,  m  some  cases,  been  held  a  revocation  of  a  will  at  law. 

or  iiic&pacity  111 

tiie  grantee,  Lord  KcnijoK  observed,  in  Shove  v.  Pincke,  (5  Term  Rep 
a'revocTtim!,  if  124.)  that  a  conveyance,  inadequate  for  the  purpose  intend- 
it  shows  the  in-  e(j  Would  amount,  in  point  of  law,  to  a  revocation,  if  it 

tcntion    of    the  ' 

testator  to  re-  showed  an  intention  to  revoke  the  will.  A  covenant  to 
make  a  feoffrnent,  and  a  letter  of  attorney  to  make  livery,  but 
no  livery  made,  were  held,  in  Montague  v.  Jeffereys,  (1  Rol. 
Abr.  615.)  to  be  a  revocation  of  a  will,  as  being  acts  incon- 
sistent with  it ;  and  Lord  Hardwicke  and  Lord  Ch.  J.  Al- 
vanley,  sitting  in  equity,  have  approved  of  this  construction, 
as  those  acts  imported  an  intention  in  the  testator  to  revoke. 
(3  Atk.'lB.  803.  7  Fesey,370, 371. 373.)  So  a  bargain  and 
sf»le  without  enrolment,  or  a  conveyance  upon  a  considera- 
lior  which  happened  to  fail,  or  a  will  not  executed  according 
to  trie  statute,  or  a  disability  in  the  grantee  to  take,  are  ad- 
mitted by  the  same  authorities  to  amount  to  a  revocation. 
The  great  question,  says  Lord  Alvanley,  has  been,  whether 
inchoate  acts,  inconsistent,  shall  revoke ;  but  in  all  the 
cases  it  is  admitted,  that  if  the  act  gives  power  to  destroy 
the  will,  though  the  act  is  not  done,  yet  the  will  is  revoked. 
A  devise  of  The  contract  to  sell  lot  No.  17,  was  binding  upon  the 
'a(!ked°express-  testator,  and  was,  at  the  time,  a  revocation  of  the  will  as 
;>  or  by  nnpii-  to  tnat  jot  for  it  was  a  conveyance  in  equity,  and  equity 

ration,     rannot  *  . 

be    restored     would  have  enforced  it.     The  estate  was,  in  contemplation 

"alligation  ™f"  of  equity,  the  property  of  the  vendee,  and  the  purchase 

ne  will.  money  the  property  of  the  vendor.     The  will  was  revoked 

because  the  estate  was  sold,  and  because  the  testator,  by 

that  contract,  intended  to  revoke  it ;  and  why  should  a  sub- 

[  *  270  ]       sequent  *recovery  of  the  estate,  by  rescinding  the  contract 

restore  the  will  in  equity  without  republication,  when  the 

taking  back  of  the  same  estate,  by  a  reconveyance,  after  a 

conveyance  at  law,  will  not  do  it?     The  rules  as  to  revo- 
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cation  or.  vills  are  the  same  in  law  and  equity  ;  and  as  Lord  1823. 

Loughbi~ough  observed,  in  Bridges  v.  Dutchess  of  Chan- 

dos,  the  creation  and  transmission  of  estates,  must  be  gov- 

erned  r>y  the  same  law  in  both  Courts.     If  a  will  be  once  WALTON. 

absolutely  revoked,  whether  directly  or  impliedly,  it  must  0Trevocat1om 

be  gone  forever.     It  cannot  be  restored  without  due  re-  »f  wills,  are  the 

°        .  lame  at  law  and 

publication.  n  equity 

Without  wishing  to  lose  myself  in  the  labyrinth  of  cases 
which  have  arisen  on  the  subject  of  revocations,  and  espe- 
cially after  the  discouraging  picture  which  Lord  Ch.  J  Eyre 
gives  of  many  of  the  cases,  as  being  "  a  heap  of  heteroge- 
neous instances,  depending  upon  different  principles,  and 
huddled  together  without  discrimination,"  I  will  look 
only  into  a  few  leading  authorities,  for  the  illustration  of 
a  strict  principle  of  law,  that  if  the  testator  afterwards 
conveys  away  the  estate  entirely,  though  he  takes  it  back 
again  by  the  same  instrument,  or  by  a  declaration  of 
uses,  it  is  a  revocation,  because  he  once  parted  with  the 
estate.  Either  an  intention  to-  revoke,  or  an  alteration 
of  the  estate  without  such  intention,  will  work  a  revo- 
•^tion. 

In  Dister  v.  Dister,  (3  Lev.  108.)  the  C.  B.  held  a  de- 
vise revoked  by  a  recovery  to  the  uses  of  the  devisor,  be- 
cause the  estate  was  altered,  though  the  testator  took  back 
the  old  use.  And  the  same  principle  was  admitted  by  the 
C.  B.  in  Darky  v.  Darley,  (3  Wils.  6.)  because,  said  Ch. 
J.  Wihnot,  it  must  be  presumed  the  testator  intended  to  al- 
ter his  will ;  yet,  in  that  case,  the  testator  suffered  a  recov- 
ery, which  was  absurd  and  useless,  and  clearly  bad,  and 
without  any  reasonable  meaning  to  be  deduced  from  it; 
and  Lord  Camden,  on  the  strength  of  the  opinion  of  the 
C.  B.,  held  the  recovery  a  revocation  of  the  devise.  (See 
Lord  Loughborough's  remarks  on  this  case,  in  2  Vcsty, 
jun.  430.) 

*The  opinion  of  Ch.  J.  Trevor,  in  Arthur  v.  Bockcnham,  *  271 
(Fitzgib.  240.)  is  a  strong  authority  on  the  point,  and  it  is 
frequently  cited  as  unexceptionably  sound.  The  'aw,  he 
says,  is  so  very  strict,  that  it  requires  the  interest  which  the 
testator  had  when  he  made  the  will,  should  continue  and  be 
the  very  same  interest,  and  remain  unaltered  to  his  death  ; 
and  the  least  alteration  of  that  interest  is  a  revocation  of  the 
will.  He  referred  to  the  case  in  which  a  tenant  in  tail,  who 
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1  823.  nas  an  estate  of  inheritance,  as  such  tenant,  and  could  dis- 
pose  of  the  absolute  inheritance  and  fee  by  fine  and  recov- 
erVj  devises  the  same,  and  then  suffers  a  recovery  to  himself 
WALTON,  and  his  heirs  ;  this  was  a  revocation,  though  he  was  owner 
when  he  made  the  will,  and  was  no  more  afterwards,  but 
the  estate  was  altered,  and  he  had  another  sort  of  fee.  He 
then  referred  to  such  a  case  as  that  of  Dister  v.  Dister, 
where  a  tenant  in  fee  devises  the  land,  and  then  makes  a 
feoffment  to  the  use  of  himself  and  his  heirs.  He  re- 
mained absolute  owner  as  before,  and  yet  the  will  was  held 
to  be  revoked  by  reason  of  the  alteration. 

In  Roper  v.  Radcliffe,  (10  Mod.  Rep.  230.)  it  was  con- 
ceded by  the  counsel  and  the  Court,  that  a  devise  to  a  per- 
son disabled  by  law  from  taking,  was  a  revocation  of  a  prior 
devise,  on  the  ground  of  the  intention  to  revoke.  Lord 
Hardwicke,  in  Parsons  v.  Freeman,  (3  Aik.  748.)  recognized 
the  doctrine  of  the  above  cases  ;  and  held  that  if  the  testa- 
tor levied  a  fine,  or  enfeoffed  a  stranger  to  his  own  use,  it 
was  a  revocation,  though  the  testator  was  in  of  his  old 
use.  He  admitted,  that  this  was  a  prodigiously  strong  in 
stance  of  the  severity  of  the  rule  ;  and  Lord  Mansfield  ob- 
served, (Doug.  722.)  that  the  Earl  of  Lincoln's  case,  de- 
cided on  the  same  principle,  was  shocking.  Still  it  was 
admitted  to  be  a  rule  of  law.  settled  and  to  be  observed. 
Lord  HardwicJce  went  at  large  into  the  consideration  ol 
the  same  subject,  in  Sparrow  v.  Hardcastle,  (3  Atk.  798. 
7  Term  Rep.  416.  n.  S.  C.)  and  laid  down  the  same  rule. 
The  testator,  after  the  devise,  conveyed  the  estate,  and 
[  *  272  ]  took  back  a  declaration  of  trust,  *which  afterwards  was  per- 
formed and  ceased,  so  that  he  and  his  heirs  were  entitled 
if  the  testator  to  a  reconveyance.  Still  it  was  a  revocation,  for  the  estate 
devL-d^  though  did  not  continue  in  the  same  condition;  and  any  alter- 
hr  takes  it  back  ation,  any  new  modelling  of  the  estate  after  the  will,  was. 

by  the  same  in-  '         J  .  ' 

strumciit      or  as  he  observed,  a  revocation,  except  in  the  cases  of  mort- 
i  oration  of  I?3?68    an^  charges  on    the  estate    for   debts,  which  are 


«e  Td'  lo°URh  onty  a  revocation  quoad  the  special  purpose,  and  they  are 
lend  to  revoke  taken  out  of  the  general  rule  on  the  fact  of  being  securi- 

il.     But  a  mort-     .  , 

gage  or  charge    116S  Only. 

Tamedntfor  of  ln  Bridges  v-  the  Dutchess  of  Chandos,  (2  Vcsey,  jun. 
debts,  is  not  a  417.)  Lord  Loughborough  ably  reviews  the  cases,  and  ac- 
\eond7he°speciai  knowledges  the  rule  which  has  been  stated.  But  the  great 
ofh.  cage  of  0^  y  jjoJford  (3  Vesty,  650.  7  Term  Rep.  3«9 
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I   Bos.   Sf  Pull.  576.  S.  C.)  led  to  a  thorough  examina-        1823. 

lion  of  all  the  law  on  the  subject,  and  was  discussed  with  ^^/~*+~' 

infinite  ability  in   the  several  Courts  of  law  and  equity  ;          AVVTO 

and  it  was  most  authoritatively  settled,  that  where  a  tes-      VVALTOR. 

tator  after  the  will,  conveyed  the  estate  to  trustees,  in  trust 

for  himself,  in  fee,  till  marriage,  and,  for  default  of  issue  of 

the  marriage,  to  the  use  of  himself  in  fee,  and  he  married 

and  died  without  issue,  the  conveyance  was  a  revocation  of 

the  will  both  in  law  and  equity.     The  doctrine  of  the  case 

is,  that  by  a  conveyance  of  the  estate  devised,  the  will  is 

revoked,  because  the  estate  is  altered,  though  the  testator 

take  back  the  same  estate,  and  by  the  same  instrument,  or 

by  a  declaration  of  uses  ;  and  though  he  did  not  intend  to 

revoke  the  will.     It  is  revoked  upon  technical  grounds, 

because  the  estate  has  been  altered.     And  Lord  Hard- 

wicke  said,  in  Sparrow  v.  Hardcastle,  the  rule  had  been 

carried  so  far,  that  if  the  testator  suffered  a  recovery  for 

the  very  purpose  of  confirming  the  will,  it  was  still  a  revo- 

cation, for  there  was  not  a  continuance  of  the  same  un- 

altered interest. 

We  see,  then,  that  either  a  change  of  the  estate,  or  an 
act,  though  nugatory  in  itself,  yet  demonstrating  an  inten- 
tion to  revoke  the  will,  will  amount  to  a  revocation  ;  and 
that  the  exception  to  the  general  rule,  making  an  alteration 
of  the  *estate  a  revocation,  is  the  case  of  a  conveyance  for  [  *  273  j 
the  special  purpose  of  payment  of  debts. 

Equity,  in  the  government  of  trust  estates,  follows  the     Equity  in  the 
*ules  and  analogy  of  law  as  to  real  estates  ;  and  legal  and  trasT'^ 


equitable  estates,  as  to  these  implied  revocations,  stand  on  follows  the  rules 

i  •  i  •  and      analogies 

the  same  ground.     I  do  not  see  how  I  can  avoid  consider-  of  law  as   to 

ing  the  will  revoked,  as  to  the  lot  No.  17,  for  the  estate  realestales 

did  not  continue  in  the  testator.     By  the  contract  of  sale, 

he  became  seised  in  trust  for  the  purchaser.     The  revoca 

tion  may  be  placed  on  the  ground,  either  of  an  intention  to 

revoke  by  the  sale,  or  of  an  alteration  of  the  estate  by  vest- 

ing an  equitable  title  in  Baldwin.     The  rescinding  of  the      Where  a  con 

contract  was  an  acquisition  of  the  old  use  and  title  by  the  {est^o^forYhe 

new  agreement  ;  and  this  is  not  a  stronger,  nor  so  strong  a  sale    of    |a»(i 

'  ,  i         j          r          j*  devised  by  him, 

case,  as  some  of  those  we  have  already  referred  to,  and  par-  is     afterwards 

absolutely      re- 
scinded, by  toe 

iiitua.  consent  of  the  purchaser  and  testator,  who  is  thus  restored  to  his  former  title,  and  die» 

iiscd  of  the  land,  the  devise  is,  nevertheless,  revoked  and  gone  forever. 
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ticularly  the  case  of  a  conveyance  by  the  tesijtor  to  the 
use  of  himself,  or  upon  a  consideration  which  fails,  or  by  a 
WALTON  conveyance  which  is  incomplete  and  invalid,  or  to  a  person 
WALTON,  who  is  incompetent  to  take.  If  the  revocation  be  placed 
upon  the  ground  of  intention  or  of  alteration,  the  presump 
tion  of  intention,  or  the  fact  of  alteration  of  the  estate,  is 
as  manifest  here  as  in  the  other  enumerated  instances  ;  and 
upon  principles  of  equity,  the  continuance  of  the  estate  in 
the  testator  did  cease  by  the  contract  of  sale.  The  con- 
tract is  to  have  the  same  effect  in  this  Court,  upon  the 
question  of  revocation,  as  a  conveyance  at  law  would  have 
had  in  a  Court  of  law  ;  and  a  recovery  of  the  estate,  by  a 
surrender  of  the  contract,  does  not,  and  cannot  restore  the 
will,  any  more  in  the  one  case  than  a  reconveyance  in  the 
other.  The  hard  decisions  at  law,  touching  these  revoca- 
tions, have  been  established  and  adhered  to  ever  since  the 
time  of  Edward  III.,  with  unshaken  firmness,  as  necessary 
to  preserve  the  great  landmarks  erected  for  the  protection 
and  security  of  real  property.  I  entirely  approve  of  the 
observation  of  Lord  Kenyan,  made  in  reference  to  the  very 
doctrine  which  we  have  been  reviewing,  that  "  it  was  suffi- 
*  274  ]  cient,  *in  answer  to  objections  to  established  rules  of  law  of 
this  kind,  to  say,  Ita  lex  scripta  est ;  and  that  it  was  his 
duty,  as  well  as  his  inclination,  to  follow  and  give  effect  to 
the  series  of  decisions  of  great  and  learned  men  on  the 
rules  of  law." 

I  shall  accordingly  decree,  that  the  defendant  give  the 
requisite  authority  to  the  plaintiff  to  receive,  on  his  own 
account,  and  for  his  own  use,  the  dividends  due  and  un- 
paid, or  which  may  hereafter  be  declared,  on  the  interest 
of  the  testator  in  the  bank  shares  ;  and  that  the  defendant 
assign  over  to  the  plaintiff,  for  his  own  use,  the  two  shares 
in  the  Northern  Navigation  Company,  and  account  and  pay 
to  the  plaintiff  the  327  dollars  and  27  cents,  received  on 
the  shares  in  the  Western  Navigation  Company,  together 
with  interest  thereon,  and  that  the  costs  of  this  suit  be  paid 
by  the  defendant  out  of  the  funds  belonging  to  the  re- 
siduary legatees,  inasmuch  as  the  suit  was  rendered  neces- 
sary by  the  acts  of  the  defendant,  as  one  of  the  residuary 
legatees,  and  by  the  dispositions  of  the  will.  The  cases  in 
9  Vesey,  180.  and  4  Johns.  Ch.  Rep.  608.  are  authorities 
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for  (his  direction  as  to  costs.  And  I  shall  declare,  that 
the  will  was  revoked,  as  to  the  lands  which  the  four  sev- 
eral contracts  set  forth  in  the  answer  covered,  and  as  to 
Uie  lot  No.  17,  mentioned  in  the  pleadings. 

Decree  accordingly. 
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*STIRNERMAUN   and  HIMELY  against  COWING  and      [  *  275 
others. 

When  goods  were  consigned  by  a  person  abroad  to  a  firm  or  co 
partnership  here,  which,  at  the  time,  was  dissolved,  but  the  fact 
unknown  to  the  consignor,  who  directed  them  to  be  sent  to  C.,  and 
one  of  the  partners  received  the  bill  of  lading,  took  possession  of 
the  goods,  and  transferred  them  to  H.,  under  color  of  a  sale,  in 
payment  of  his  own  debt  :  Hdd,  that,  the  firm  being  dissolved  at 
the  time  the  bill  of  lading  was  signed,  and  the  goods  shipped,  they 
never  came  into  the  possession  of  the  consignees  named  ;  and  that 
the  individual  partner  received  them,  not  as  a  member  or  author- 
ized agent  or  representative  of  the  firm,  but  as  agent  or  trustee  for 
the  consignor  ;  and,  having  no  right  to  pledge  or  sell  them  for  the 
security  or  satisfaction  •  of  his  own  debt,  the  transfer  to  H.  was 
fraudulent  and  void. 


THE  bill  stated,  that  the  plaintiffs,  though  not  general 
partners  in  trade,  had  made  several  shipments  of  goods,  on 
joint  account,  to  Charleston,  S.  C.,  consigned  to  Henry 
Cowing  fy  Co.  for  sale,  and  returns  in  cotton.  The  plain- 
tiff S.  is  a  merchant  of  Paris,  and  the  plaintiff  H.  for- 
merly of  that  city,  but  now  residing  in  New-York.  The 
goods  were  generally  purchased  in  the  name  of  S.,  but  the 
correspondence  and  accounts  with  the  defendants  were 
usually  in  the  name  of  the  plaintiff  //.  In  December,  1818, 
the  plaintiffs  gave  orders  to  their  correspondents,  P.  fy 
D.,  of  Hamburgh,  to  ship  from  that  place  to  Charleston, 
two  cases  of  merchandise,  belonging  to  the  plaintiffs,  and 
to  consign  them  to  Henry  Cowing  fy  Co.,  of  Charleston  ; 
and  that,  if  P.  ff  D.  could  not  find  a  convenient  oppor- 
tunity to  send  them  direct  to  Charleston,  to  send  them 
there  by  the  way  of  New-York.  The  plaintiffs,  with 
their  order,  sent  the  following  letter  of  instructions  for 
Henry  Cowing  fy  Co.,  to  be  transmitted  to  them  by 
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/'.  fy  D.       "Pari«,  December  1th,  1818.     Missrs.  Henri 
Cowing  fy  Co.,  New- York :     The  uncertainty  of  a  direcl 
opportunity  to  Charleston,  offering  at  Hamburgh,  *I  have 
ordered   my  correspondents,  P.  &f  D.,  to  ship   the   two 
cases,  of  which  you  have  invoices  annexed,  on  board  the 
first  vessel  bound  to  New- York.     Should  they  arrive  to 
you,  you  will   enter   them    at    your    custom-house,    and 
reship  them  immediately    to   Messrs.    Henry    Cowing   fy 
Co.,  of  Charleston.     Be  particular  in  sending  the  origi- 
nal invoice,  and  providing  insurance."     About  the  same 
time,   the  plaintiffs  sent  to  P.  &/•  D.  a  letter  for   Henry 
Cowing  fy  Co.,  of  Charleston,  advising  them  of  the  ship- 
ment, and  requesting  them  to  procure  speedy  sales.     To  each 
of  which  letters  was  annexed  an  invoice  of  the  merchandise, 
in  French,  dated  at  Paris,  December  9,  1818,  signed  by  the 
plaintiff  S.,  stating  that  the  two  bales  of  goods  were  sent  to 
Hamburgh,  to  be  sent  to  the   United  States,  to  the  address 
of  Henry  Cowing  ty-  Co.,  on  account  and  at  the  risk  of  the 
plaintiff  S.     The   letter  of  instructions  was  inclosed   in 
another  on  the  subject,  from  P.  fy  D.  to  Henry  Cowing  8f 
Co.,  of  New-York,  dated    Hamburgh,   6th  of  February, 
1819,  stating  "the  bill  of  lading  of. the  goods  shipped  to 
their   address,    by   order   of  the   plaintiff  H. ;   and    also 
three  letters  of  H.,  containing  his  directions  about  that 
shipment,  which  they  would  please  to  follow."     P.  fy  D. 
did,   accordingly,   in    February,    1819,   as   agents   of  the 
plaintiffs,  and  on  their   account,   ship   the  two  cases  of 
goods  in  a  vessel  bound  to  New-  York,  and  in  the  bill  of 
lading  directed  the  same  to  be  delivered  at  New- York,  to 
Henry  Coiving  &/•  Co.     The  bill  stated,  that  the  goods,  with 
the  letters  of  advice  and  instructions,  arrived  at  New-  York, 
the  21st  of  April,  1819,  and  were  landed  ;  and,  in  conse- 
quence of  the  inability  of  Henry  Cowing  to  pay  the  duties, 
were  placed  in  the  public  warehouse.     That  Henry    C., 
at  the  same  time,  received  the  letters,  and  was  made  ac- 
quainted with  the  contents.     That  the  supposed  firm  of 
Henry    Cowing  fy  Co.,  at  New-York,  never  existed,  but 
H.  C.  carried  on  business  in  New-York,  on  his  own  in- 
dividual account,  and  in  his  own  name  ;  and  that  the  firm 
*of  Henry  Cowing  $•  Co.,  at  Charleston,  consisted  of  H.  C., 
Seth  Li.  Cowing,  and  Effingham  Wagner.     That  before  the 
arrival  of  the  goods  in  Neiv-  York,  the  firm  of  Henry   Cow- 
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ing  ty-  Co.,  of  Charleston,  was  dissolved;  pad  the  firm  ar.d  1823. 
each  partner  had,  before  the  sale  of  the  goods  by  H.  C.  to  the 
defendants  Lewis  C.  Hammersley  and  Thomas  Hammersley, 
become  utterly  insolvent,  as  appeared  from  a  letter  from 
&  L.  C.  and  E.  W.  to  the  plaintiff  H.,  dated  Charleston, 
May  27,  1819,  stating,  that  if  the  goods  should  arrive,  they 
would  forward  them  agreeably  to  his  orders ;  and  that  they 
had  stopped  payment  that  day  ;  and  that  they  would  place 
the  goods  of  the  plaintiff  H.,  which  they  had,  in  the  hands 
of  an  agent,  to  his  order,  subject  to  the  balance  due  to  them. 
That  the  goods,  now  in  question,  were  in  the  public 
warehouse,  at  New-York,  on  the  7th  of  June,  1819,  when 
the  defendants  L.  C.  and  T.  Hammersley,  knowing  that 
the  firm  of  Henry  Coioing  fy  Co.  were  insolvent,  and  had 
stopped  payment,  and  that  the  goods  belonged  wholly  to  the 
plaintiffs,  and  that  Henry  Cowing  fy  Co.,  of  New- York,  had 
been  directed  to  send  them  to  Charleston,  and  that  Henry 
C.  had  no  authority  to  sell  in  New-  York ;  but  fraudulent- 
y  contriving  to  obtain  payment  of  a  debt  due  to  them  from 
Henry  Cowing,  procured  H.  C.,  under  color  of  a  sale,  to 
transfer  the  goods  to  them,  in  part  payment  of  their  debt ; 
and  gave  H.  C.  a  receipt,  dated  June  4,  1819,  for  1406 
dollars,  on  account,  from  Henry  Cowing  8f  Co.,  by  the 
hands  of  Henry  C.  That  before  such  sale,  the  letter  of 
instructions,  the  letter  from  the  plaintiffs  to  Henry  Cowing 
&f  Co.,  of  New-York,  the  invoice,  and  the  letter  of  advice 
from  P.  fy  D.  to  H.  C.  fy  Co.,  were  shown  to  the  defend- 
ants H.  fy.  H.,  who  were  informed  of  the  contents  thereof. 
That  H.  C.,  by  letter,  dated  September  15,  1819,  at  JVew- 
York,  stated  to  the  plaintiff  H.,  that  he  had  sold  the  goods 
to  the  defendants  H.  and  //.,  being  on  account  of  2500 
dollars,  received  of  them  to  be  invested  in  cotton  for  Hen- 
ry *  Cowing  Sf  Co.,  of  Charleston,  and  for  which  he  gave  [*278 
credit  to  them.  That  he  handed  over  the  invoice  and  bills 
of  lading,  with  the  letters  of  advice  from  Hamburgh  and 
Paris,  with  the  goods,  to  H.  fy  H.  That  at  the  time 
Henry  Cowing  Sf  Co.,  of  Charleston,  stopped  payment, 
they  held  goods  of  the  plaintiffs,  consigned  to  them  to  sell 
on  commission,  to  the  amount  of  15,000  dollars,  on  which 
they  claimed  to  have  a  lien  for  4535  dollars  and  80  cents, 
for  duties  and  charges,  and  which  was  paid  to  them  by 
the  agent  of  the  plaintiffs  before  the  sale  by  H.  C.  to  the 
defendants  //.  fy  H.  That  the  plaintiffs  were  not,  at  the 
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1 823  li'ne  °f  the  SBU<e>  indebted  to  /I.  C.  $•  Co.  pr  to  H.  C.  exeep* 
so  far  as  If.  C.  might  have  a  lien  on  the  goods  for  freight  • 
but  the  plaintiff  had  applied  to  the  defendants,  and  demand- 
ed the  goods,  which  they  refused  to  deliver.  That  at  the 
time  of  the  sale,  H.  C.  had  no  interest  in  the  goods,  othei 
than  a  lien  for  freight,  and  was  the  mere  agent  of  the  plain- 
tiffs to  transmit  the  goods  to  Charleston.  That  the  defend- 
ants H.  fy  H.  well  knew  the  facts  above  stated,  and  that 
H.  C.  had  no  authority  to  sell  the  goods,  or  to  apply  them 
to  the  payment  of  his  own  debt.  Prayer  for  general  relief. 
The  defendants  H.  &f  H.,  in  their  answers,  admitted 
the  shipment  of  the  goods  from  Hamburgh  for  the  account 
and  risk  of  the  plaintiffs,  and  the  bill  of  lading,  &c.,  as  stated 
in  the  bill.  They  admitted  the  firm  of  Henry  C.  fy  Co.,  of 
Charleston,  that  the  business  of  the  firm  was  conducted  at 
New-York  by  H.  C.,  and  by  the  other  two  partners  at  C. 
That  the  partnership  was  dissolved  before  the  sale  of  the 
goods  to  H.  fy  H.  But  they  alleged  that  H.  C.  was  duly 
authorized  to  close  the  concerns  of  the  firm  at  New-  York  by 
collecting  the  debts  and  disposing  of  the  property  in  New- 
York,  and  the  other  two  partners  had  the  same  authority  at  C. 
They  admitted  that  H.  C.  carried  on  business  in  New-  York. 
in  his  own  name,  and  on  his  own  individual  account ;  and 
that  H.  C.  had  stopped  payment  when  they  purchased  the 

279  ]  *goods  in  question  of  him  ;  and  they  understood  that  the 
firm  at  Charleston  had  stopped  payment,  and  were  insolvent ; 
though  H.  C.  represented  to  the  defendants  H.  &f  H.,  that 
the  firm  was  solvent.  That  at  the  time  of  the  purchase, 
H.  C.  exhibited  to  them  the  bill  of  lading  of  the  goods,  by 
which  they  were  to  be  delivered  to  H.  C.  ty-  Co.  at  New- 
York,  or  to  their  assigns,  they  paying  freight,  &c.,  and 
also  the  invoice,  as  charged  in  the  bill.  They  denied  that 
they  knew  at  the  time  of  the  purchase,  that  the  goods  be- 
longed wholly  and  exclusively  to  the  plaintiffs,  or  that  H. 
C.  fy  Co.,  of  New-York,  had  been  directed  to  send  the 
goods  to  Charleston,  or  that  H.  C.  had  no  authority  to  sell 
them.  They  alleged  the  purchase  to  be  absolute,  bona 
jide,  and  for  a  fair  price  ;  that  a  day  or  two  after  the  pur- 
chase, and  not  before,  H.  C.  handed  to  them  the  letter  of 
instructions  of  the  plaintiff,  mentioned  in  the  bill,  and  also 
the  letter  from  P.  &(•  D.,  of  Hamburgh,  of  the  6th  of  Feb- 
ruary, 1819,  which  H.  C.  said  were  all  the  letters  he  had 
received,  until  which  time  the  defendants  H.  ^  H.  haO 
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not  been  informed  of  the  existence  of  such  letters.  They 
admitted  that  the  plaintiffs  never  had  any  dealings  with  H. 
C.  individually,  or  with  H.  C.  fy  Co.  of  New-  York,  except 
<n  relation  to  those  goods.  They  denied  any  tender  of  the 
freight  or  demand  of  the  goods  ;  and  submitted,  whether, 
at  the  time  of  the  purchase,  H.  C.,  as  one  of  the  firm  of  H. 
C.  Sf  Co.,  had  not  such  an  interest  in,  and  control  over  the 
goods,  as  authorized  him  to  make  the  sale.  They  admit- 
ted that  the  plaintiffs  had  made  previous  consignments  to 
H.  C.  8f  Co.  at  Charleston.  They  averred  that,  at  the  time 
of  the  purchase,  they  did  not  know  nor  suspect  that 
the  goods  belonged  to  the  plaintiffs,  as  H.  C.  had  informed 
thorn  the  goods  were  paid  for  by  the  firm,  by  shipments  of 
cotton,  &c.,  from  Charleston.  They  admitted  that  they 
made  the  purchase  to  obtain  payment  of  a  debt,  and  for  no 
other  purpose  ;  and  that  they  were,  at  the  time,  suspicious 
of  the  pecuniary  circumstances  of  H.  C.,  as  he  had,  then, 
stopped  payment. 

*The  answer  of  H.  C.  was  a  repetition  of  that  of  H.  8f  H., 
mutatis  mutandis. 

A  replication  was  filed,  but  no  proofs  were  taken  in  the 
cause. 

May  3  1  st.  The  cause  came  on  to  be  heard  on  the 
pleadings. 

Jay  and  Roosevelt,  for  the  plaintiffs,  contended,  1.  That 
as  the  firm  of  H.  Cowing  &f  Co.,  to  whom  the  goods 
were  consigned,  was  dissolved  when  the  bill  of  lading 
was  signed,  the  property  remained  in  the  consignors. 
(Tooke  v.  Hollingsworth  ,  5  Term  Rep.  215.  S.  C.  affirmed 
in  error,  2  Hen.  BL  501.) 

2.  That,  supposing  the  property  to  have  passed  to  the 
members  of  the  dissolved  firm,  it  passed  to  them  as  joint- 
tenants,  not  as  copartners,  and  could  not,  therefore,  be 
transferred  by  one  of  them,  without  the  cooperation  of 
the    others,    (Sandford  v.    Mickle,   4  Johns.    Rep.    224 
3  Esp.  N  /*.  Rep.  108.)  even  in  payment  of  a  joint  debt 
(Smith  v.  Oriel,  1  East,  368.    10  East,  418.   4  Burr.  2174.) 
This  being  the  rule   as   regarded  joint   property,    must 
a  fortiori,  be   the   law  in    regard  to  trust  property.     (4 
Johns.  Rep.  224.    6  Johns.  Rep.  39.     2  Fonbl.  181.) 
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3.  That,  as  II.  C.  had  no  right  to  sell  contrary  to  th« 
orders  of  the  consignors,  his  transfer  passed  no  title  u 
L.    C.    &f    T.   fliammers/ey.      (Wheelwright  v.  Depcyster 
4  Johns.  Rep.  479.     Pickering  v.  Burk,    15    East,   38. 
Martin   v.    Coles,    1   M.   fy    Selwyn,    146.     5  Ves.  213 
2  Camp.  N.  P.  335.     2  Johns.  Rep.  48.     5  JoAns.  Rep. 
58.     11  Jo^ns.  Hep.  285.     2  Mass.  Hep.  398.    4  Taunton. 
24.     1  Hen.  £/.  357.)     Had  the  transfer  to  H.  fy  H., 
therefore,  been  a  sale  in  the  ordinary  course  of  business,  ii 
would  have  been  void. 

4.  But  trust  property  can  never  be  applied  in  payment 
*of  the  debts  of  the  trustee.  (1  Term  Rep.  370.  619.  3  Term 
Rep.  316.     3  Bos.  fy   Pull  40.    3   Cranchys  Rep.     193 
9  East,  12.     1  M.  fy  S.  484.     2   Gallis.  14.     2  Johns. 
Cases,  327.) 

5.  A  mere  credit  in  account  is  no  payment  as  against 
the  person  equitably  entitled  to  the  proceeds,  unless  some 
new  advances  have  been  made  upon  the  strength  of  such 
credit.     (Bullfr  v.   Harrison,  Cowp.  Rep.  565.     7  Johns, 
Rep.  179.     7  Mass.  Rep.  319.     4  Taunt.  24.) 

6.  As  the  goods  never  came  into  the  actual  possession  of 
H.  C.  fy  Co.,  they  could   have  no  lien  upon    them   for   a 
general  balance  of  account ;    (3  Term  Rep.  119.  783.  8 
Cranch,  418.  420.)  and  if  such  a  lien  existed,  it  conferred 
no  authority  to  sell ;  but,  in  fact,  there  was  no  balance  due 
at  the  time  of  the  sale. 

7.  The  sale  was  collusive  and   fraudulent,  and  therefore 
void.     (2  Games' s  Cases  in  Error,  341 .     16  Johns.  Rtp.  34. 

2  Campb.  Rep.  22.    4  Burr.  2046.     2  Barnw.  fy  Aid.  142. 

3  Johns.  Rep.  235.     1  Gallis.  Rep.  360.)    A  factor  has  no 
power  to  pledge  the  goods  of  his  principal,  or  to  bind  or 
affect  the  property  in  any  way,  either  by  disposing  of  it 
by  way  of  security  or   in  satisfaction  of  his  own  debt. 
(1  Comyn  on  Contracts,  237.) 

T.  A.  Emmet  and  G.  Brinckerhojf,  for  the  defendants, 
discussed  the  facts  in  the  cause,  and  contended,  that 
H.  C.  had  a  right  to  make  the  sale,  and  that  it  was  fa»r 
and  bona  fide ;  or,  at  any  rate,  the  case  ought  to  be  sent  to 
law,  to  determine  whether  there  had  been  uny  fraud  or 
collusion  between  the  defendants  to  injure  the  plaintiffs. 
A  solvent  partner,  after  bankruptcy,  may  sell  to  pay  a  pait 
nershipdebt.  (  Cowp.  445.  Sdw.  N.  P  1060.  4th  edit.)  T'w 
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esv.  nee  cf  the  contract  between  the  plaintiffs  and  H.  C.  &(•  1823. 
Co  was  lo  sell  and  pay ;  and  H.  C.  had  a  right  to  sell, 
to  utinguish  the  balance  due  the  firm.  The  destination 
to  C.  was  an  immaterial  circumstance.  The  possession  *of 
the  invoice  and  bill  of  lading  was  a  constructive  possession 
of  the  goods,  and  the  usual  commercial  documents  were 
exhibited  by  H.  C.  to  the  purchasers.  If  an  agent  conceals 
papers,  his  principal  is  answerable  to  the  purchaser.  (1  Sch. 
4'  Lef.  222.)  It  was  a  dona  fide  purchase  for  a  valuable 
consideration.  There  is  nothing  like  a  pledge. 

THE  CHANCELLOR.  The  goods  in  question  were  in- 
tended  for  the  house  of  Henry  Coiving  fy-  Co.,  of  Charleston. 
The  letters  of  the  7th  of  December  and  6th  of  February, 
stated  in  the  bill,  und  admitted  in  the  answers,  sufficiently 
establish  this  fact.  They  were  consigned  to  Henry  Cowing 
&f  Co.,  of  Ncw-Yorx,  subject  to  the  directions  contained  in 
those  letters.  Tne  defendants  H.  fy  H.  deny  that  they 
had  any  information  01  knowledge  of  these  letters,  or  that 
H.  C.  was  bound  to  send  the  goods  from  New-  York  to 
Charleston,  at  the  time  they  made  the  purchase,  on  which 
they  rely  for  protection.  But  they  knew  of  the  in- 
voice and  bill  of  lading;  for  both  were  shown  to  them  at  the 
purchase.  From  those  documents  it  appears  that  the  goods 
were  sent  to  Henry  Cowing  Sf  Co.,  on  account  and  at  the  risk 
of  the  plaintiffs,  or  one  of  them.  H.  &f  H.  saw  the  date  of 
the  bill  of  lading,  and  they  knew  that  the  house  of  Henry 
Cowing  fy  Co.  was  dissolved  before  the  bill  of  lading  was 
signed,  and  before  the  goods  were  shipped  from  Europe. 

When  those  defendants  purchased  the  goods  of  H.  C., 
they  were  sufficiently  informed,  from  those  facts,  that  the 
goods  were  not  his  property,  and  that  ho  had  no  right  to 
sell  them.  The  firm  of  Henry  Cowing  fy  Co.,  to  whom 
the  goods  had  been  consigned,  had  ceased  to  exist  before 
delivery,  and  before  the  plaintiffs  had  parted  with  the 
possession  of  them,  and,  consequently,  no  title  or  pos- 
session had  ever  vested  in  the  firm.  The  sending  the 
goods  for  the  purpose  intended  was,  in  point  of  *law,  a  r  *  <£-$  1 
nugatory  act ;  and  Henry  C.,  when  he  received  the  goods, 
took  them  in  the  capacity  of  a  mere  naked  agent  or  trus- 
tee for  the  plaintiffs.  He  was  not  known  to  the  plaintiffs 
in  his  individual  capacity,  and  in  that  character  he  had  no 
interest  in  the  goods.  Admitting  he  was  authorized  to 
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1823.  cl°se  tne  concerns  of  the  firm  at  New-York,  by  collecting 
the  debts,  and  disposing  of  the  property  of  tne  firm  in 
New-  York,  what  advantage  does  that  admission  give  to 
the  defendants,  when  it  appears  that  the  goods  never 
came  to  the  possession  of  the  firm,  and  that  no  inteiest  01 
property  in  the  goods  ever  passed  to  the  firm  ? 

The  defendants  H.  fy  H.  had  then  sufficient  information 
touching  the  title  of  the  goods,  and  the  character  under 
which  H.  C.  assumed  the  control  of  the  property,  to 
deprive  them  of  the  character  of  bonafide  purchasers,  with- 
out notice  of  the  equity  of  the  plaintiffs.  But  the  facts  in 
the  case  go  still  further  to  exempt  them  from  the  privileges 
which  might,  in  law  or  equity,  belong  to  such  a  purchaser. 
They  admit  they  took  the  goods  in  part  payment  of  a  debt 
due  from  the  firm  of  Henry  Cowing  &f  Co.,  and  for  no  other 
purpose ;  that  they  understood  at  the  time  that  the  two 
partners  in  Charleston  had  stopped  payment,  and  were  in- 
solvent ;  and  they  say,  that  they  were  suspicious  of  the  pe 
cuniary  circumstances  of  Henry  C.,  as  he  had  stopped  pay 
ment.  This  was,  therefore,  a  desperate  effort  on  the  part  of 
these  defendants  to  secure  an  antecedent  debt  from  a  trus- 
tee, out  of  property  which  he  held  in  trust ;  it  was  not  the 
case  of  a  debt  created,  or  credit  given,  or  property  advanced, 
upon  the  strength  of  those  goods.  It  was  the  appropria- 
tion of  the  property  of  the  plaintiffs  in  the  hands  of  H.  C.. 
to  pay  the  debts  of  the  dissolved  firm  of  H.  C.  fy  Co. 
The  equity  of  the  case  is  entirely  with  the  plaintiffs  ;  and 
the  harsh  features  of  the  defence  are  not  even  softened 
by  any  well-founded  pretension  of  a  fair  dealing  in  the 
market,  in  the  ordinary  course  of  commercial  business. 
f  *  284  J  If  the  defendants  can  hold  the  property  *in  the  way  and  for 
the  cause  for  which  they  acquired  it,  it  must  be  upon  some 
very  strict  technical  rule,  at  war  with  the  principles  of 
equity. 

It  is  asserted  in  the  answer,  that  the  plaintiffs  were  in- 
debted, at  the  time  of  the  purchase,  to  the  house  of  Henry 
Cowing  &f  Co.,  on  other  commercial  dealings,  far  beyond 
the  amount  of  the  goods.  But  the  fact  is  admitted,  that, 
by  a  receipt,  dated  prior  to  the  sale,  E.  W.,  one  of  the 
firm,  had  acknowledged  payment  and  satisfaction  of  the 
entire  demand  of  the  house  of  H.  C.  fy  Co.  against  the 
plaintiffs.  The  defendants  aver,  that  this  receipt  was  ante- 
dated by  some  fraudulent  collusion  between  E.  W  and  the 
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plaintiffs  ;  but  no  proof  is  offered  in  support  of  that  sugges- 
tion, and  the  receipt  at  the  foot  of  the  account  current 
between  the  plaintiffs  and  H.  C.  fy  Co.,  of  Charleston,  is  to 
be  received  prima  facie,  and,  on  this  argument,  as  evidence 
of  truth.  And  if  there  was  a  balance  due  on  general  ac- 
count from  the  plaintiffs  to  the  firm  of  H.  C.  fy  Co.,  at  the 
time  of  its  dissolution,  the  firm  had  no  lien  on  those  goods, 
for  they  never  came  to  the  possession  of  the  firm  ;  and  all 
the  hen  that  If.  C.  could  pretend  to,  by  reason  of  his  pos- 
session, was  for  the  freight.  He  held  them  as  agent  or 
trustee  for  the  plaintiffs,  and  not  as  authorized  agent  or 
representative  of  the  house  of  H.  C.  fy  Co.  I  cannot 
discover  any  principle  in  the  English  law  that  would  au- 
thorize me  to  hold,  that  a  commercial  house  not  in  exist- 
ence when  goods  were  shipped,  can  be  deemed  to  have 
received  them,  though  they  afterwards  came  to  the  hands 
of  one  of  the  late  partners.  In  Tooke  v.  Hollingworth, 
(5  Term  Rep.  215.)  the  language  of  the  Court  rather 
seemed  to  be,  that  goods  sent  to  a  person  who  at  the  time 
was  dead,  or  disabled  by  bankruptcy  from  dealing,  and 
under  an  incapacity  to  acquire  property,  could  be  recover- 
ed back,  upon  the  principle  that  there  was  no  contract. 
"  If  the  purchaser  be  dead  at  the  time  when  the  goods 
arrive,  must  they  go  to  the  executor  ? "  This  ^question  is 
significantly  put  by  Lord  Kenyan ;  and  another  of  the 
judges  observed,  that  the  sending  of  goods  to  a  person 
who  had  become  a  bankrupt  when  the  goods  were  sent, 
must  be  considered  a  nugatory  act,  and  that  the  bankrupt 
was  a  nonentity  as  to  all  contracts.  Cases  of  this  kind 
might  be  put,  as  Lord  Ktnyon  observed,  which  would  con- 
siderably distress  the  argument  in  favor  of  the  validity 
of  the  delivery.  The  principle  of  the  civil  law,  and  which 
has  been  adopted  by  writers  following  that  system,  that,  for 
the  sake  of  public  convenience,  powers  do  not  expire  until 
notice  of  the  death  of  the  principal,  (Fnst.  3.  27.  10.  2 
Emerig.  120.  Pothier,  Traite  dcs  Oblig.  s.  81.  148.) 
does  not  seem  to  have  been  hitherto  ingrafted  into  the 
English  law.  But  it  is  not  necessary  to  form  or  declare 
any  decided  opinion  on  this  subject ;  for  the  house,  in  the 
present  case,  was  dissolved,  and  no  longer  in  existence  for 
the  purpose  of  making  new  contracts,  before  the  goods  had 
passed  out  of  the  hands  of  the  correspondents  of  the  own- 
ers, and  before  there  was  even  an  inception  of  the  con- 
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1823.       tract,  by  the  signing  of  the  bill  of  lading.      The  deliver) 
^*^s~^~/  to  H.  C.  could  only  be  supported   as  a  delivery   to   the 
HOLMES       house  of  Henry  Cowing  fy  Co.,  upon  the  doctrine  of  rela- 
RKMSE*.      tion  back  to  a  time  when  the  house  existed  ;   and  there  is 
no  ground  for  such  a  relation  beyond  the  date  of  the   bill 
of  lading  or  consignment,  and  the  house  was  then  dissolved. 
T  conclude,  therefore,  that  the  title  to  the  goods  did  not 
pass  by  the  pretended  sale  from  Henry  Cowing  to  the  de- 
fendants H.  ty"  H. ;  and  that  they  are  accountable  for  the 
value  of  the  goods,  with  interest,  and  with  an  allowance  for 
the  freight  and  charges ;  and  I  shall  direct  a  reference   to 
compute  the  amount  due. 

Decree  accordingly 


{  *  -286  ]      *HOLMES  and  others  against   REMSEN  and  others. 

After  a  cause  has  been  argued  at  law,  on  a  settled  case  in  the  Su- 
preme Court,  and  a  judgment  rendered,  and  a  subsequent  appli- 
cation to  that  Court  to  have  the  case  amended,  and  the  cause  ru- 
argued,  has  been  refused,  chancery  will  not  interfere. 

A  decree,  dismissing  a  bill  upon  its  merits,  is  conclusive  until  re- 
versed, and  is  a  good  plea  in  bar  to  a  second  bill  for  relief  on  the 
same  subject  matter. 

THE  bill  was  filed,  the  27th  of  January  last,  by  the  plain- 
tiffs H  il.'iant  I  olmes,  George  Caines,  and  Andrew  S.  Garr, 
as  trustees  for  the  creditors  of  Frederick  Mullet,  aiv  absent 
debtor,  against  the  executors  of  Isaac  Clason,  deceased, 
and  others.  The  bill  detailed  the  previous  history  of  the 
case.  The  material  facts  will  be  found  in  the  report  of  the 
case  in  this  Court ;  (4  Johns.  Ch.  Rep.  460 — 490.)  and  of  the 
suit  at  law,  afterwards  brought  in  the  Supreme  Court.  (20 
Johns.  Rep.  229—268.)  The  plaintiffs  stated,  that  the 
cause  was  tried  in  April,  1821,  and  a  verdict  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  Court,  on  a  case 
agreed  to  be  made.  That  the  case  was  made  and  argued 
in  May  term,  1822,  and  a  judgment  given  for  the  defend- 
ants in  August  following,  founded  on  the  compulsory  pay- 
ment of  the  money  in  London,  under  the  judgment  anc* 
execution  of  the  Mayor's  Court,  on  a  foreign  attachment. 
That  the  day  of  the  commencement  of  the  suit  here,  in  the 
Supreme  Court,  was,  by  mistake,  omitted  in  the  case  set- 
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lied  for  argument.  That,  on  the  ground  of  such  omission,  1823. 
the  plaintiffs  applied  to  that  Court,  to  have  the  case  amend- 
ed, and  the  cause  re-argued,  having  obtained  an  order 
to  stay  proceedings  on  the  judgment,  in  the  mean  time. 
That  the  omission  of  the  time  of  the  commencement 
of  the  suit,  escaped  the  notice  of  the  counsel,  ur.til  after 
judgment  in  the  cause.  That  the  plaintiffs  deem  this  fact 
Important  and  decisive ;  the  suit  having  been  commenced  [  *  287  | 
on  the  llth  of  August,  1818.  That  the  motion  for  the 
amendment,  and  second  argument,  was  made  in  October, 
1822 ;  and,  at  the  request  of  the  plaintiffs,  postponed  until 
January  term  last,  when  the  motion  was  argued,  and  de- 
nied with  costs.  The  fact  of  the  commencement  of  the 
suit,  on  the  llth  of  August,  1818,  was  not  denied;  but  the 
motion  was  opposed,  on  the  ground  that  it  was  too  late  to 
allow  of  an  amendment.  The  plaintiffs  further  stated, 
that  they  believed  that  the  proceedings  under  the  attach- 
ment, and  the  judgment  and  payment  in  London,  were  not  in 
invitum,  but  were  fraudulently  contrived  by  the  defendants 
to  evade  the  attachment  law  of  this  state.  That,  after  no- 
tice of  the  appointment  of  the  plaintiffs  as  trustees,  the  de- 
fendants had  power  and  time  to  have  withdrawn  the  money 
out  of  the  reach  of  the  attachment  law  of  England.  That 
the  defendants  had  good  reason  to  believe,  that  the  money 
would  be  so  attached  ;  and  had  time  to  remove  it  and  pay  the 
plaintiffs.  That  the  defendants  permitted  the  suit  to  pro- 
ceed under  the  attachment,  unopposed  and  fraudulently,  in 
order  to  defeat  the  plaintiffs,  and  did  not  plead  the  penden- 
cy of  the  attachment  of  the  plaintiffs  here,  prior  to  the  at- 
tachment in  England,  nor  their  previous  suit  in  the  Su- 
preme Court  here,  either  of  which  facts  would  have  been  a 
good  defence  to  the  suit  in  London.  That  the  facts,  show- 
ing a  collusion  between  the  defendants,  did  not  come  to  the 
knowledge  of  the  plaintiffs  until  after  the  last  October  term. 
Prayer  that  the  executors  of  C.  be  decreed  to  produce  let- 
ters and  papers  in  their  possession,  relative  to  the  matters 
above  stated,  and  deposit  them  in  Court  for  the  inspection 
of  the  plaintiffs  ;  and  consent  to  an  amendment  of  the  case, 
and  a  second  argument  of  it  in  the  Supreme  Court ;  and  that 
they  be  enjoined,  in  the  mean  time,  from  perfecting  their 
judgment,  &c.,  and  for  general  relief. 

There  was  a  demurrer  by  the  executors  of  C.,  as  to  part, 
and  a  plea  and  answer  ;ts  to  the  residue  of  the  bill.     The  de- 
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1823        murrer  *was  to  so  much  of  the  bill,  as  prayed  a  deci  te 
•— ^•^v'-^w  that  the  defendants  should  consent  to  the  amendment  and 
HOLMES       a  second  argument  of  the  case  in  the  Supreme  Court,  and 
RF.MSEN.      for  a  discovery  of  any  proceedings  in  relation  to  the  suit  a/ 
law,  subsequent  to  the  29th  of  December,  1818,  or  the  filing 
of  the  bill  on  that  day:   1.  Because  there  is  no  new  mat- 
ter in  the  bill  on  which  the  Court  can  grant  relief,  or  by 
reason  of  which  the  defendants  ought  to  make  discovery  : 
2.  There  is  no  matter  stated,  as  a  foundation  of  equity,  for 
this  Court  to  give  relief  in  relation  to  the  suit  at  law,  but 
what  is  properly  cognizable  in  the  Supreme  Court,  and  ot 
which  the  defendants  have  had  the  benefit  in  their  applica- 
tion to  that  Court. 

Plea,  that  the  plaintiffs  filed  their  bill,  the  29th  of  De 
cember,  1818,  (stating  the  substance  of  it,)  to  which  the  de- 
fendants answered  the  20th  of  May,  1819,  to  which  a  repli- 
cation was  filed,  and  the  cause  heard  the  13th  of  June,  1820, 
and  a  decree  entered  the  17th  of  July  following,  dismissing 
the  bill,  which  decree  was  duly  enrolled ;  alleging  that  the 
decree  was  not  obtained  by  fraud  or  collusion,  and  deny- 
ing that  the  judgment  in  the  Mayor's  Court  of  London 
was  obtained  by  fraud  or  collusion,  and  pleading  the  de- 
cree, above  mentioned,  in  bar. 

The  answer,  in  support  of  the  plea,  denied  all  the  charges 
of  fraud  and  collusion,  relative  to  the  attachment,  and  sta- 
ted the  particular  facts  concerning  it ;  alleging,  that  the  de- 
fendants never  knew  of  the  attachment  until  after  judgment 
was  rendered  thereon,  the  1st  of  December,  1818. 

P.  A.  Jay  and  .S1.  Jones,  for  the  defendants.  They  relied 
on  the  judgment  of  the  Supreme  Court  as  conclusive ;  and 
on  the  decree  of  this  Court  dismissing  the  bill. 

Caines,  contra.     He  cited  2  P.  Wms.  69.  426.     2  Equ. 

Cases  Abr.  159.     1    Ves.  fy  Rea    168.     4  Price,  135.  2 

Fesey,  135.     Dickens,  469.     *  Cox,  368.     2  Madd.  230. 

[  *  289  ]       *3  Vesey,  255.     1  Harr.  Ch.  Pr.  395.     7  Vesey,  245.     1 

Fern.  203,  204. 

THE  CHANCELLOR.  One  material  ground  of  complaint 
is,  that  after  argument  and  judgment  in  the  Supreme 
Court,  upon  a  case  made  and  settled  a  year  preceding  the 
argument,  that  Court  refused  to  permit  the  case  to  be 
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amended,  and  to  order  a  second  argument.  The  plaintiffs  1823. 
insist,  that  the  case  omitted  to  contain,  by  mistake, 
a  material  fact ;  and  they  applied  to  the  Court,  by  motion, 
for  leave  to  have  the  case  corrected.  The  motion  was 
opposed,  argued,  considered,  and  denied,  with  costs ;  and 
,his  Court  is  now  called  on  to  decree  that  the  defendants, 
who  are  executors  of  Clason,  permit  the  case  to  be  amend- 
ed, and  re-argued  at  law.  To  this  part  of  the  bill  the  de- 
fendants have  demurred  ;  and  it  strikes  me  as  one  of  the 
most  extraordinary  instances  that ,  ever  has  occurred  of 
an  attempt  to  employ  the  powers  of  this  Court  to  review 
and  control  the  practice  of  a  Court  of  law.  There  is  no 
matter  stated,  as  a  foundation  of  equity,  for  this  Court  to 
give  relief  in  relation  to  the  suit  at  law,  but  what  was 
properly  cognizable  by  the  Supreme  Court,  and  upon 
which  the  plaintiffs  have  had  the  benefit  of  an  appli- 
cation to  that  Court,  and  upon  which  that  Court  has  ex- 
ercised its  judgment.  It  would  be  extremely  unfit  and 
irregular  for  this  Court  to  assume  the  review  and  cogni- 
zance of  such  a  question,  properly  addressed  to  the  sound 
discretion  of  the  Supreme  Court ;  and  it  must  be  pre- 
sumed, that  the  decision  was  according  to  the  course  and 
practice  of  that  Court.  There  would  be  no  bounds  to 
such  an  interference,  if  the  precedent  was  once  established  ; 
and  it  would  lead  to  disorder  and  confusion.  Equity 
never  does  interfere  to  compel  a  re-examination  in  a  Court 
of  law,  of  a  point  already  discussed  and  decided,  and 
over  which  the  Court  had  full  jurisdiction.  The  principles 
and  authorities  contained  in  the  case  of  Simpson  v.  Hart 
*(1  Johns.  Ch.  Rep.  91.)  apply  with  entire  force  to  the  [  *  290 
present  bill ;  and  though  the  decree  in  that  case  was 
reversed  in  the  Court  of  Errors,  yet  the  doctrine  cf 
the  case  was  admitted,  and  a  majority  of  that  Cour 
differed  from  me  only  in  the  application  of  acknuwl 
edged  principles  to  that  particular  case.  It  is  im- 
possible to  admit,  upon  any  sound  principle,  or  to  bring 
within  the  reach  of  any  adjudged  cases,  the  authority  ol 
this  Court  to  require  the  amendment  of  a  settled  case  in 
the  Supreme  Court,  after  such  case  had  been  argued  and 
judgment  rendered,  and  after  the  Court  had  refused  to 
permit  the  amendment.  It  would  be  interfering  with  the 
ordinary  proceedings,  and  practice,  and  discretion,  of  that 
Court ;  and  to  require  that  the  parties  should  go  to  a 
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1823.        second  argument  in  that  Court,  after  judgment,  and  aftei 
^*f^s~^~s  that  Court  had  refused  to  hear  a  second  argument,  would 
HOLMES       fog  monstrous. 

y  _ 

RMM*.  I  shall,  therefore,  allow  the  demurrer,  a/.u  allow  the  de- 
fendants their  costs  upon  the  demurrer,  i//oording  to  tho 
practice  declared  in  Gregory  v.  Reei :.  (5  Johns.  Ch. 
Rep.  232.) 

The  plea,  with  its  auxiliary  answer,  ought  also  to  be 
allowed ;  for  it  constitutes  a  perfect  bar  to  any  discovery 
and  relief  here  upon  the  subject  matter  of  the  bill.  The 
former  decree  of  this  Court,  dismissing  the  bill  upon  the 
merits  between  these  same  parties,  and  upon  the  same  subject 
matter,  without  reservation,  is  conclusive,  until  reversed. 
This  is  a  very  clear  and  well-settled  rule.  It  stands  in 
no  need  of  illustration  by  authority  and  argument.  All 
fraudulent  collusion  asserted  in  the  bill,  is  denied  in  the 
answer  supporting  the  plea.  The  usual  course,  when  the 
plea  is  allowed  upon  argument,  and  consists  of  matter  in 
pais,  is  to  permit  the  plaintiff  to  take  issue  upon  it,  if  he 
thinks  it  not  true  in  point  of  fact ;  and  if  it  be  admitted, 
or  found  to  be  true  in  fact,  the  suit  is  barred,  and  at  an  end, 
so  far  as  the  plea  extends.  But  that  course  cannot  be  re- 
•  *  291  1  quisite  *in  this  case,  as  to  the  plea  ;  for  the  bill  itself  admits 
the  decree,  and  the  suit  in  which  it  was  rendered,  and  the 
plea  was  founded  on  matter  of  record,  verified  by  the 
master's  report.  The  suit  was  set  forth  in  the  plea  more 
at  large,  and  in  extenso ;  but  the  existence  of  the  suit  and 
decree,  as  charged  in  the  plea,  is  sufficiently  admitted  in 
the  bill,  to  render  any  further  inquiry  into  the  truth  of  thp- 
plea  unnecessary. 

I  shall,  accordingly,  unless  the  plaintiffs  wish  to  traverse 
the  matters  of  fact  in  the  answer,  decree,  that  the  bill  be 
dismissed.  After  the  very  full  discussion  of  the  point  in 
controversy,  both  in  this  Court  and  at  law,  a  further  bill 
upon  the  pretences  set  up,  has  the  appearance  of  obstinate 
contention,  which  the  plaintiffs  were  not  required  by  any 
of  the  duties  of  their  trust  to  indulge.  If  the  former  decree 
of  this  Court,  or  the  judgment  at  law,  were  deemed  to  be 
erroneous,  the  plaintiffs  should  have  pursued  their  ordinary 
remedy  by  appeal  or  writ  of  error,  and  not  have  sought  a  re- 
litigation  before  the  same  tribunal.  I  shall  dismiss  me 
bill,  with  costs,  unless  the  plaintiffs'  counsel  should  think 
it  material  to  reply  to  the  answer  accompanying  the  plea 
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as  to  the  questions  of  fact.     If  they  should  wish  to  traverse        1823. 
the  answer,  I  am  unwilling  to  deprive  them  of  the  oppor-   ^^v^*s 
tunity,  and  shall,  therefore,  add,  that  the  bill  be  dismissed,   (    GG^H/ 
with  costs,  unless  the  plaintiffs  shall,  within  twenty  days, 
take  issue  in  fact  upon  the  answer,  and  file  a  replication 

for  that  purpose. 

Decree  accordingly. 


*CuGWiSHALL   and   others,  Trustees  of  New-Ro-      [*292J 
chelle,  against  PELTON  and  others. 

r  Approved,  2  Sandf.  Ch.  60.    Reviewed,  55  C:il.  53J.      Considered  overruled,  26  Hun 
657.    See  58  Cal.  5(K;  3  Edw.  87.] 

A  legacy  of  a  sum  of  money  to  the  town  of  New-Rochelle,  for  the 
purpose  of  erecting  a  town-house,  for  transacting  town  business,  is 
valid  as  a  charitable  bequest. 

WILLIAM  HENDERSON,  by  his  last  will,  dated 
January  16,  1812,  among  other  legacies  to  individuals  and 
for  charitable  purposes,  bequeathed  as  follows :  "  I  give 
and  bequeath  unto  the  town  of  New-Rochelle  1200  dollars, 
for  the  express  purpose  of  building  or  erecting  a  town- 
house  in  said  town,  for  transacting  town  business,  which 
sum  I  direct  my  executors  to  pay  unto  such  persons  as  said 
town  shall  appoint  to  receive  it,  at  a  legal  town  meeting ; 
they  first  giving  my  executors  security,  that  the  said  sum 
shall  be  appropriated  immediately,  agreeably  to  the  inten- 
tion of  my  will ;  and  until  such  security  is  given,  I  direct 
my  executors  not  to  pay  the  said  sum."  And  he  appointed 
the  defendants  his  executors.  At  a  legal  town  meeting  of 
the  freeholders  and  inhabitants  of  New-Rochelle,  on  the  2d 
of  April,  1816,  the  plaintiffs  were  appointed  commission- 
ers to  build  a  town-house  for  the  town  ;  and,  to  remove  the 
doubts  entertained  by  the  defendants,  as  to  the  safety  of 
paying  the  plaintiffs  the  legacy,  the  plaintiffs  were  empow- 
ered to  petition  the  legislature  for  an  act  authorizing  them 
to  receive  it.  On  the  petition  of  the  plaintiffs,  an  act 
was  passed,  April  11, 18 17,  authorizing  the  plaintiffs,  naming 
them  as  trustees  duly  elected  and  appointed  by  the  town 
of  New-Rochelle,  to  receive  from  the  executors  of  William 
Henderson,  deceased,  such  sum  or  sums  of  money,  as  by 
the  last  will  of  the  said  W.  H.  is  given  and  bequeathed  to 
ll\e  town  of  JV.  R.  Adequate  security  was  offered  to  the 
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1823.       executors,  who,  under  the  advice  of  counsel,  decl.ned  pay 
v.^-N'-^ta-x  ing  the  legacy  to  the  plaintiffs,  except  under  the  direction 
COGUESHALL  *of  tnjg  Court.     An  amicable  bill  was  accordingly  filed 
PKLTOH.      and  an  answer  put  in,  submitting  the  question  to  the  Court 

T.  A.  Emmet,  for  the  plaintiffs,  contended,  that  this  was 
a  valid  legacy.  If  any  doubt  existed,  as  to  the  want  of 
certainty  as  to  the  legatee,  that  doubt  was  removed  by  the 
act  of  the  legislature.  But  there  was  no  ground  for  the 
doubt ;  the  decisions  of  the  Supreme  Court,  in  Jackson  v. 
Cory,  (8  Johns.  Rep.  385.)  and  Hornbeck  v.  Westhrook, 
(9  Johns.  Rep.  73.)  related  to  real  estate,  and  do  not  ap- 
ply to  a  pecuniary  bequest.  Even  in  the  case  of  real 
estate,  a  conveyance  to  a  person  capable  of  taking  as  a 
trustee,  would  be  valid ;  and  there  is  no  such  uncertainty 
as  would  prevent  a  Court  of  equity  from  enforcing  the 
trust.  And  if  it  were  necessary  to  resort  to  trustees  in  this 
case,  the  executors  themselves  were  made  trustees  for  that 
purpose,  by  the  will,  which  required  them  to  take  security, 
and  not  to  pay  the  legacy  until  adequate  security  was  given. 
Until  such  security  was  given,  the  executors  had  the  legal 
ownership  for  the  benefit  of  the  town.  Indeed,  if  it  were 
necessary,  this  Court  would  provide  a  trustee.  The  bequest 
was  for  a  public  and  beneficial  purpose.  In  Jones  v.  Wil- 
liams, (Ambler,  651.)  there  was  a  bequest  of  a  sum  to  be 
raised  by  the  sale  of  lands,  to  be  applied  to  the  construction 
of  water  works,  for  supplying  the  town  of  C.  with  spring 
water,  for  the  use  of  the  inhabitants.  The  devise  was  held 
void  within  the  statute  of  mortmain,  because  it  was  to  arise 
out  of  land  ;  but  Lord  Chancellor  Camden  defined  a  charity 
to  be,  "  a  gift  to  a  general  public  use,  which  extends  to  the 
poor  as  well  as  the  rich ;"  many  instances  in  the  statute  of 
43  Eliz.  carrying  this  idea,  as  for  building  bridges,  &c. 
Where  the  legacy  is  merely  pecuniary,  it  has  been  supported 
in  cases  far  more  vague  and  uncertain  than  the  present. 
Thus  in  the  Attorney-General  v.  Clarke,  (Ambler,  422.) 
the  legacy  was  to  the  poor  inhabitants  of  St.  Leonard's 
Shoreditch  ;  and  though  it  was  objected  that  the  bequest 
*  294  ]  *was  void,  for  uncertainty  in  the  description  of  the  person? 
to  take,  yet  Sir  Thomas  Clarke,  master  of  the  rolls,  gave 
his  opinion  in  favor  of  the  charity,  and  said  that  the  Court 
had  done  so  in  many  cases,  where  the  expressions  were 
much  more  general  and  uncertain. 
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Dyckman,  for  the  defendant,  contended,  that  the  town  of        1823. 

ochdle,  not  being  a  corporation,  were  not  a  person  ^^-^-^-/ 
Capable  of  taking  the  bequest,  and  it  must,  thereiore,  be  COGGESHALL 
void,  for  uncertainty.  As  to  its  being  a  public  charity,  and, 
therefore,  to  be  supported,  it  did  not  come  within  the  defini- 
tion of  Lord  Camden ;  for  the  use  of  a  town-house  to  transact 
town  business,  is  confined  to  the  town  officers,  and  such  in- 
habitants as  have  a  right  to  vote  at  town  meetings.  It  is 
not  open  to  all,  to  the  poor  as  well  as  the  rich.  Before  a 
building  can  be  erected,  ground  must  be  purchased  for  its 
site ;  admitting  that  the  town  could  purchase  and  hold  land, 
and  were  bound  to  pay  money  for  the  purpose,  and  thus,  in 
the  commencement,  to  impose  a  charge  on  the  inhabitants,  it 
is  not  a  public  charity,  for  the  convenience  of  the  poor  as  well 
as  the  rich.  Again  ;  if  the  house  was  erected,  there  would 
necessarily  be  a  charge  on  the  inhabitants  to  keep  it  in 
repair ;  but  the  town  has  no  authority,  by  law,  to  raise 
money  for  such  purposes.  Even  if  the  legacy  were  valid, 
the  plaintiffs  have  no  power  to  sue  for  it,  nor  can  the 
town  confer  that  authority  upon  them. 

THE  CHANCELLOR.  The  pecuniary  legacy,  in  this  case, 
to  the.  town  of  New-Rochelle,  for  the  purpose  of  erecting  a 
town-house  for  transacting  town  business,  is  valid  as  a  chari- 
table bequest.  The  cases  of  the  Attorney- General  v.  Clarke, 
(Amb.  422.)  and  of  Jones  v.  Williams,  (Amb.  651.)  show, 
that  bequests  with  descriptions  and  purposes  as  general  as 
this,  have  been  held  good  as  charities.  The  object  of  this 
legacy  was  a  general  public  use,  as  convenient  for  the 
poor  and  the  rich. 

*  The  defendants  are  accordingly  directed  to  pay  the       [  *  295 
legacy  to  the  plaintiffs,  who  are  authorized,  by  statute,  to  re- 
ceive it,  provided  security  is  given,  as  required  by  the  will, 
to  be  approved  of  by  a  master. 

Decree  accordingly 
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1823. 

WOOD  against  DWIGHT. 

[Applicable.  8  Abb.  N.  C.  285.] 
After  an  order,  dissolving  an  injunction,  staying  execution  at  mw.  tl:< 
plaintiff  is  at  liberty  to  proceed  with  his  execution,  notwithstand- 
ing an  appeal  by  the  defendant  from  the  order  :  for  an  appeal  can- 
not, of  itself,  affect  the  validity  of  an  order  dissolving  an  injunc- 
tion, or  discharging  a  party  from  a  writ  of  ne  exeat,  or  revive  the 
process :  it  only  stays  all  further  proceedings  here. 

July  21.  MOTION  by  J.  A.  Spencer,  on  behalf  of  the  defendant, 

for   leave  to  proceed  at  law,  notwithstanding  the  appeal 
filed  in  this  cause. 

It  appeared,  that  an  injunction  had  formerly  issued,  stay- 
ing execution  at  law  ;  and  that,  on  the  24th  of  June  last, 
the  injunction  was  dissolved,  on  motion  and  argument ; 
and  that,  on  the  3d  of  July  inst.  an  appeal  to  the  Court  of 
Errors,  from  the  order  dissolving  the  injunction,  was  filed. 
He  cited  6  Cronch,  51.  3  Johns.  Rep.  596.  9  Johns. 
Rep.  443.  4  Johns  Rep.  510.  13  Johns.  Rep.  139. 

Henry,  contra 

THE  CHANCELLOR  said,  that  after  an  order  dissolving 
an  injunction,  or  discharging  a  party  from  a  writ  of  ne 
exeat,  was  duly  entered,  no  subsequent  appeal  by  the  dis- 
satisfied party,  could,  of  itself,  affect  the  validity  of  the 
order,  or  revive  the  process,  and  give  it  force  and  effect. 
An  appeal  only  stays  future  proceedings  in  the  Court ;  but 
*  29<>  ]  *  here  is  no  further  proceeding.  The  order  is  perfect  and 
finished,  eo  instanti  that  it  is  entered  ;  and  if  the  injunc- 
tion could  be  revived  by  the  mere  act  of  the  party  in 
filing  an  appeal,  it  would  be  giving  to  him  not  only 
a  power  of  control  over  the  orders  of  the  Court,  but  ol 
creating  an  injunction.  The  Supreme  Court  of  this  state 
in  Hoyt  v.  Gelston,  (13  Johns.  Rep.  139.)  held,  that  an 
injunction  was  not  revived  by  an  appeal,  so  as  to  operate 
as  a  stay  of  proceedings  at  law :  and  the  Supreme  Court 
of  the  United  States,  in  Young  v.  Grundy,  (6  Cranch,  51.) 
held,  that  no  appeal  would  even  lie  upon  an  interlocutory 
order  dissolving  an  injunction.  Whether  an  appeal  can 
be  sustained,  is  a  question  for  the  Court  of  Errors ;  but 
supposing  it  can  be  sustained,  it  is  impossible  that  a  pro- 
cess that  is  duly  discharged,  and  functus  oJKcio.  can  bf 
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.evived  b}  the  mere  act  of  the  party.     How  could  this        1823. 
Court  undertake  to  enforce  the  process,  and  punish  con-  ^-^-- ^~+^ 
tempts  of  it,  in  the  very  face  of  the  order  dissolving  it?        HlvCKS 
When  a  process  is  once  discharged  and  dead,  it  is  gone    HOTCHKISS. 
forever ;  and  it  never  can  be  revived,  but  by  a  new  exer- 
tion of  judicial  power.     It  is  sufficient,  in  this  case,  to 
declare,  that  the  defendant  is  entitled  to  pursue  his  remedy 
at  law,  equally  as  if  no  injunction  had  issued ;  and  no 
special  leave  to  proceed  is  requisite. 


*HICKS  against  HOTCHKISS  and  others.  [*297J 

A  discharge  under  the  insolvent  act  of  this  state,  passed  April  12, 
1813,  (sess.  36.  ch.  98.  .V.  R.  L.  460.)  is  not  a  bar  to  a  suit  here, 
upon  a  contract  made,  or  debt  contracted,  between  parties  in 
another  state,  and  residing  there  at  the  time. 

It  seems,  that  u  discharge  under  the  insolvent  act,  from  debts  con- 
tracted within  this  state  after  the  passing  of  the  act,  is  valid. 

ON  are-hearing.  The  bill  stated,  that  He  z  ekiah  S.  Beach,  June  5  art 
•'«  Connecticut,  now  of  the  West  Indies,  on  the  28th  of 
October,  1816,  assigned  to  the  plaintiff  all  the  debt  and 
sum  or  sums  of  money,  whatsoever,  due  and  owing  to  him 
from  the  firm  of  W.  S.  &f  S.  Hotchkiss,  (defendants,)  of 
New-Haven,  in  the  state  of  Connecticut,  and  from  the  de- 
fendants Goodrich  fy  Deforest,  partners,  of  the  same  place,  in 
trust,  &c.,  giving  the  plaintiff  a  full  power  to  demand  and  re- 
ceive the  same,  &c.  The  debt,  or  demand,  so  assigned, 
was  stated  to  amount  to  2000  dollars,  being  the  one  fourth 
part  of  the  proceeds  of  an  adventure  to  the  West  Indies, 
in  which  Beach,  G.  Peck,  of  Connecticut,  and  the  two 
firms  of  W.  S.  fy  S.  H.,  and  G.  fy  D.,  were  equally  and 
jointly  concerned.  The  bill  charged,  that  the  entire  pro- 
ceeds of  the  adventure,  amounting  to  8000  dollars,  were 
received  by  the  firm  of  W.  S.  Of  S.  Hotchkiss,  in  the  fall 
of  1S13,  in  Rhode  Island,  where  the  voyage  ended. 
G.  fy  D.  and  Peck  received  their  shares  of  the  proceeds ; 
but  W.  S.  Sf  S.  H.  have  not  paid  to  Beach  or  the  plaintiff 
his  share  of  the  proceeds  ;  and  the  plaintiff  was  informed 
that  they  had  paid  or  accounted  for  such  share  to  the  de- 
fendants G.  fy  D.,  so  as  to  render  'hem  liable  in  equity  for 
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1323.       the  amount.    That  due  notice  of  the  assignment  to  tho  plain 
^*~^-*^s  tiff  was  given  to  the  defendants,  and   payment  demanded 
HICKS        j^j  refuseci .  an(j  tne  defendants  W.  &.  «^-  &  H.  pretend  tha? 
HOTCHKISS.    they  have  accounted  for  the  share  of  Beach  to  G.  fy  1).,  who. 
*  298  ]       *the  plaintiff  alleges,  had  no  authority  to  receive  it      That 
G.   fy  D.  insist  that  W.  S.  4-  S.  H.  are  largely  indebteo 
to  them,  &c.     Prayer  that  the  defendants  may  be  de 
creed  to  account  to  the  plaintiff  for  the  moneys  equitablj 
due,  with  interest,  &c.,  and  for  general  relief. 

The  defendants  W.  £  &/•  £  H.,  in  their  joint  and  sev 
eral  answer,  admitted  the  material  facts  stated  in  the  bill 
as  to  the  adventure  and  the  parties'  interests  therein ;  thai 
the  proceeds  arrived  at  Newport  in  November,  1813,  con- 
signed to  them,  and  were  received  by  them.  That  G.  fy 
D.  informed  them,  that  they  were  authorized  to  receive 
Beach's  share,  and  these  defendants  agreed  to  credit  them 
with  the  amount,  as  soon  as  it  should  be  freed  from  cer- 
tain embarrassments  then  existing.  That  on  the  1st  of 
April,  1816,  these  defendants  stated  a  general  account 
with  G.  fy  D.,  which  they  admitted  to  be  correct,  and  in 
which  they  were  credited  with  one  half  of  the  proceeds  of 
the  adventure,  amounting  to  3606  dollars  and  57  cents, 
and  for  which  G.  fy  D.  gave  a  separate  receipt.  That  G. 
&f  D.  have  always  acquiesced  in  the  account,  by  which  a 
considerable  balance  remained  due  to  these  defendants, 
which  was  unpaid.  They  admitted  due  notice  of  the  as- 
signment of  Beach's  share  to  the  plaintiff;  and  which  they 
refused  to  pay,  because  they  had  previously  accounted  for 
the  amount,  being  1803  dollars  and  38  cents,  to  W.  S. 
fy  S.H. 

They  alleged,  that  they  were  duly  discharged  as  insol- 
vent debtors,  in  the  city  of  New- York,  on  the  12th  of  Au- 
gust, 1818,  with  the  assent  of  two  thirds  of  their  creditors, 
under  the  act  for  giving  relief  in  cases  of  insolvency,  (1 
N.  R.  L.  460.  sess.  36.  ch.  98.)  and  they  insisted  on  their 
discharge. 

The  defendants  G.  Sf  D.,  in  their  answer,  denied  that 

they  had  ever  received  from  W.  S.  fy  S.  H.,  who  had  the 

entire  management  of  the  adventure,  the  share  of  Beach, 

*  299  ]       or  *that  it  \vas  placed  to  their  credit,  with  their  assent,  in 

the  account  rendered  by  W.  S.  fy  S.  H.,  &c.  &c. 

Replications  were  filed  to  the  answers,  and  proofs  taker 
in  the  cause.  Among  the  exhibits,  was  a  power  of  attor 
2C.2 
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ney  from  Beach  to  Deforest,  dated  ^4prt7  17,  1816,  author- 
izing him  to  recover  all  claims  ;  and  accompanied  with  a 
letter  from  13.,  requesting  particularly  that  he  would  e- 
ceive  his  claim  of  W.  $.  fy  S.  H.  At  the  bottom  of  the 
inventory  of  their  debts  exhibited  by  W.  S.  fy  S.  H.  to 
the  recorder-,  they  stated,  that  one  fourth  of  the  proceeds 
of  the  adventure  claimed  by  Beach,  was  duly  credited  and 
paid  by  them  to  G.  &f  D.,  and  they  denied  that  any  thing 
was  due  from  them  to  B. 

H.  W.  Warner  and  Boyd,  for  the  plaintiff.  They  cited 
13  Tyng's  Rep.  1.  4  Wheat.  Rep.  209.  3  Dallas,  397.  9 
Johns.  Rep.  325.  16  Johns.  Rep.  233i  251  1  Gallis. 
Rep.  168.  377.  380. 

Ely  and  JWCoun,  for  the  defendants  W.  S.  fy  & 
Hotchkiss.  They  cited  1  Gallis.  376.  381.  16  Johns. 
Rep.  238.  17  Johns.  Rep.  44.  108.  18  Johns.  Rep.  54. 

Griffin,  for  the  defendants  Deforest   fy  Goodrich. 

THE  CHANCELLOR.  The  contract  upon  which  the  pres- 
ent demand  is  founded,  was  made  in  the  state  of  Con- 
necticut. In  July,  1813,  H.  S.  Beach,  (whose  interest  the 
plaintiff  represents,)  G.  Peck,o.nd  the  defendants,  being  at 
Neiv  Haven,  in  Connecticut,  and  engaged  in  business  there, 
became  concerned  in  a  commercial  adventure  to  the  West 
Indies ;  the  cargo  of  the  return  voyage  was  consigned  to 
the  defendants  W.  S.  8f  S.  Hotchkiss,  and  delivered  to 
them  in  Rhode  Island,,  the  latter  end  of  the  year  1813.  It 
was  shortly  thereafter  sold  and  converted  into  cash,  and 
those  consignees  became  responsible  to  the  other  parties 
for  *their  proportions  of  the  net  proceeds;  they  continued 
all  this  time  to  reside  at  New  Haven,  and  none  of  the 
parties  became  inhabitants  of  this  state,  until  1815.  The 
one  fourth  ov"  the  proceeds  belonging  to  Beach,  and  re- 
ceived by  //'.  .S.  fy-  *S'.  Hotchkiss  for  his  use,  amounted 
to  1803  dollar*  and  24  cents,  and  his  right  and  title  to 
those  proceeds  was  assigned  to  the  plaintiff,  on  the  28ch 
of  October,  1816,  with  authority  to  demand  and  receive 
them.  The  defendant*  W.  »S'.  &f  S.  H.  have  never  ac- 
counted for  Beach's  share ;  and  the  only  defence  set  up 
which  they  have  been  able  to  establish,  in  point  of  fact,  is 
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1823.       tneir  discharge,  as  insolvent  debtors,  from  all  their  debts, 
^^^v^-s  by  the  recorder  of  New- York,  in  August,  1818,  undei 
HICKS        tne  generai  an(j  permanent  insolvent  act  of  this  state  01 
HC.TCHKUS.    the  12th  of  April,  1813. 

The  only  question  in  the  case  is,  whether  that  dischargc; 
under  the  circumstances,  be  a  legal  bar  to  the  suit.  The 
facts  do  not  sufficiently  warrant  the  conclusion,  that  the 
discharge  was  fraudulently  procured,  by  concealing  or  de 
nying  the  fact  that  Beach  was  a  creditor  at  the  time  II.  ty- 
H.  exhibited  to  the  recorder  an  account  of  their  debts 
and  creditors.  The  denial  of  the  existence  of  that-  cred- 
itor or  debt,  was  not,  at  the  time,  necessary  to  the  validity 
of  the  proceedings.  The  act  of  1813  only  required  the 
assent  of  two  thirds  of  the  creditors,  in  value,  to  the  peti- 
tion, and  the  insolvents  had  signatures  to  that  amount, 
without  the  assent  of  Beach  or  his  assignee. 

The  act  declared,  that  the  insolvent  debtor,  upon  his 
petition,  in  conjunction  with  two  thirds  of  his  creditors  in 
value,  and  upon  assigning  over  all  his  property,  (except  a 
few  articles  of  necessity,)  and  complying  with  the  requi- 
sitions of  the  act,  should  be  discharged  "  from  all  his  debts 
due  at  the  time  of  the  assignment,  or  contracted  for  before 
that  time,  though  payable  afterwards,  except  debts  due  or 
owing  to  creditors  without  the  United  States,  who  should 
not  have  petitioned  for  the  insolvent's  discharge,  or  have 
[  *  301  ]  come  in  and  accepted  *a  dividend  of  his  estate  from  his 
assignees,  unless  two  thirds  of  all  the  insolvent's  debts,  in- 
cluding foreign  debts,  should  have  been  signed  off  accord- 
ing to  the  directions  of  the  act,  in  which  last  case,  foreign, 
as  well  as  domestic  debts,  shall  be  discharged." 

It  is  contended,  that  the  discharge  in  question  was  no 
bar,  inasmuch  as  no  state  can  pass  any  law  "  impairing 
the  obligation  of  contracts,"  and  the  discharge  of  the  in- 
solvents from  their  contract  to  pay  Beach,  without  his 
consent  and  without  having  paid  him,  was  an  act  of  law 
impairing  and  destroying  the  obligation  of  the  contract. 
If  the  discharge  would  have  been  valid,  if  the  contract  had 
been  made  in  this  state,  yet  it  is  insisted,  that  the  contract 
being  made  out  of  the  state,  and  between  persons  not  at 
the  time  citizens  of  this  state,  the  discharge  is  clearly  void. 

The  question,  upon  this  discharge,  is  of  very  grave  im- 
port, and  leads  to  an  examination  of  the  principal  de- 
cisions on  the  constitutionality  of  these  state  insolvent  laws 
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The  great  and  leading  case  on  the  subject,  is  that  of  1823. 
Sturges  v.  Croivninshield,  decided  by  the  Supreme  Court 
of  the  United  States,  in  February,  1819.  (4  Wheaton,  122.) 
The  defendant,  in  that  case,  gave  two  promissory  notes  to 
the  plaintiff,  dated  at  New- York  the  22d  of  March,  1811, 
and  in  February  following  he  was  discharged  from  all  his 
debts  under  the  insolvent  act  of  this  state,  of  the  3d  of 
April,  1811,  entitled,  "an  act  for  the  benefit  of  insolvent 
debtors  and  their  creditors."  He  was  afterwards  sued  in 
the  Circuit  Court  of  the  United  States,  for  the  district  of 
Massachusetts,  upon  one  of  those  notes,  and  pleaded  his 
discharge  in  bar.  To  this  plea  there  was  a  demurrer,  and 
the  cause  was  carried  up  to  the  Supreme  Court  of  the 
United  States,  and  argued  in  February,  1819.  Every 
topic  of  discussion,  in  respect  to  the  policy,  the  origin,  the 
necessity,  and  the  construction  of  those  parts  of  the  consti- 
tution, which  bear  upon  the  question,  and  in  regard  to  the 
powers  of  the  general  and  state  governments,  to  pass 
bankrupt  *and  insolvent  laws,  and  in  respect  to  the  his-  (  *  302  J 
tory  and  character  of  such  laws,  was  investigated  and  ex- 
hausted, and  the  argument  on  each  side  pressed  with  great 
talent  and  force. 

In  the  opinion  of  the  Court,  as  delivered  by  the  chief 
justice,  it  was  admitted,  that  until  congress  exercise  the 
power  to  pass  uniform  laws  on  the  subject  of  bankruptcy, 
the  individual  states  may  pass  bankrupt  laws,  provided 
those  laws  contain  no  provision  violating  the  injunction  in 
the  constitution,  not  to  impair  the  obligation  of  contracts. 
It  was  admitted,  also,  that  the  states  might,  by  law,  dis- 
charge debtors  from  imprisonment,  as  imprisonment  was 
no  part  of  the  contract,  but  only  a  means  of  coercion  ;  and 
that  they  might  likewise  pass  statutes  of  limitation  ;  for 
such  statutes  relate  to  the  remedy,  and  not  to  the  obliga- 
tion of  the  contract.  It  was  further  stated  by  the  Court, 
that  the  insolvent  laws,  of  far  the  greater  number  of  the 
states,  only  discharged  the  person  of  the  debtor,  and  left 
the  obligation  to  pay  in  full  force ;  and  to  this  the  consti- 
tution was  not  opposed.  But  in  the  judgment  of  the 
Court,  a  law  which  discharged  the  debtor  from  his  contract, 
without  performance,  and  released  him  without  payment, 
entirely  from  any  future  obligation  to  pay,  impaired  the 
obligation  of  that  contract,  and,  consequently,  the  plea  of  a 
discharge,  under  the  act  of  this  state,  of  the  3d  of  Aprit, 
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1823        1811,  was  no  bar  to  the  suit  on  the  notes  given  in-Atfc 
York  on  the  22d  of  March,  181 1. 

It  is  to  be  observed,  that  the  act  of  1811  was  retro- 
spective, and  discharged  the  debtor  upon  his  single  peti- 
tion, without  the  concurrence  of  any  creditor,  from  all  his 
preexisting  debts;  or,  in  the  words  of  a  supplementary 
provision,  (Act  of  the  9th  of  April,  1811,  ch.  248.)  from 
"  all  liability  and  responsibility,  by  reason  of  any  bill,  en- 
dorsement, contract,  covenant,  obligation  or  engagement, 
which  the  debtor  might  previously  have  drawn,  made,  en- 
tered into,  or  executed."  This  act  manifestly  impaired 
[  *  303  ]  the  obligation  *of  such  debts,  and  the  application  of  the 
plain  and  intelligible  words  of  the  constitution  to  such  a 
case,  would  seem  to  be  inevitable.  The  debtor  was  at 
once  and  forever  released  from  all  obligation  to  pay  his 
debts,  though  the  property  he  assigned  might  be  worthless, 
and  though  he  might  afterwards  be  found  in  affluence. 

So  far  as  this  decision  has  settled  the  construction  of  the 
constitution  of  the  United  States,  it  is  to  be  received  as  the 
true  construction  ;  for  questions  of  that  kind  fall  within 
the  cognizance  of  the  judicial  power.  The  decisions  of 
the  Supreme  Court  of  the  United  States  upon  questions 
arising  upon  the  construction  of  the  powers  and  authority 
of  the  constitution,  must  be  definitive,  and  binding  upon 
all  the  tribunals  of  the  Union  ;  because  the  constitution 
has  made  their  judgments  and  decrees  final,  and  without 
appeal.  Every  decision  by  a  Court  in  the  last  resort,  in  a 
case  within  its  undoubted  jurisdiction,  must,  from  the  ne- 
cessity of  the  case,  be  absolutely  binding.  The  proposi- 
tion, that  the  state  Courts  are  equally  supreme,  indepen- 
dent and  absolute  in  the  consideration  and  decision  of 
such  national  questions,  strikes  me  as  untenable.  It  would 
lead  to  the  subversion  of  all  order  and  subordination. 
There  must  be  a  paramount  power,  some  where,  in  the 
organization  of  every  political  institution,  or  there  is  nc 
government.  The  Supreme  Court  of  the  United  States,  on 
questions  within  its  cognizance,  is  that  power ;  and  if  the 
state  Courts  were  to  undertake  to  disobey  or  elude  its  de- 
cisions, the  consequence  would  be  discord  and  confusion, 
or  a  dissolution  of  the  national  compact. 

I  should  have  deemed  it  my  duty,  therefore,  to  have 
maintained  this  doctrine,  even  if  I  had  considered  the  ap- 
plication of  a  prohibition  in  the  constitution  to  the  dis 
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charge  under  the  act  of  1811,  to  have  been  a  mistaken  1823. 
application.  But  this  is  not  the  case.  The  act  of  1811 
did  impair  the  obligation  of  contracts  to  a  most  fatal 
and  alarming  extent.  It  was  equivalent  to  a  general  re- 
lease *of  every  debtor  in  the  state  from  all  his  then  existing 
debts,  without  or  against  the  will  of  all  his  creditors,  pro- 
vided he  could  only  persuade,  some  one  of  them  to  be  so 
obliging  as  to  prosecute  him,  and  provided  he  was  willing 
to  assign  over  his  then  existing  property.  There  never 
was  a  law  that  held  out  more  alluring  and  more  dangerous 
temptations  to  debtors  to  forget  what  they  owed  to  good 
faith,  and  to  disregard  the  moral  obligation  of  contracts. 
Its  effects  upon  the  community  were  rapid  and  deplorable. 
Tha  evils  of  it  were  contagious,  and  spread  like  a  pesti- 
lence. The  public  became  alarmed,  and  wise  and  good 
men  and  men  of  property  were  deeply  excited.  Petitions 
for  the  repeal  of  the  act  flowed  in  from  every  quarter  to 
the  next  legislature  ;  and  it  was  one  of  the  first  acts  of  the 
session  of  1812,  (sess.  35.  ch.  8.)  to  abolish  the  law  of  the 
preceding  year,  without  waiting  to  prepare  another  and 
better  system  in  its  stead. 

I  have  not  described  the  mischiefs  of  the  act  of  1811, 
beyond  historical  truth.  We  have,  as  authentic  evidence 
of  the  fact,  the  report  of  the  joint  committee  of  the  senate 
and  assembly  of  the  6th  of  February,  1812.  That  report 
contained  this  strong  declaration,  that  "  experience  had 
demonstrated  the  injustice,  impolicy,  and  pernicious  ten- 
dency of  the  act  of  1811  ;  that  it  had  multiplied  fraud 
and  perjury,  and  that  the  dictates  of  justice  and  sound 
policy  required  its  immediate  repeal."  The  fate  of  such 
a  law  affords  a  monitory  lesson  ;  and  it  is,  certainly,  with- 
out any  mixture  of  regret,  that  1  have  perceived  that, 
under  the  authority  of  the  case  of  Sturges  v.  Croiuninshicld, 
a  great  number  of  discharges,  procured  by  means  of  the 
act  of  1811,  have  been  sacrificed  upon  the  altar  of  the 
national  justice.  An  insolvent  law,  discharging  a  debtor 
from  his  then  existing  debts,  is  a  violation  of  vested  right, 
injurious  to  morals,  and  dangerous  as  an  example,  and 
ought  to  be  condemned. 

Hut  the  case  of  Sturgcs  v.    Crouminshicld  is  not  freo 
•from  difficulty  as  to  the  extent  of  its  application.     The        [  *  305 
act  of  1811  was  passed  after  the  making  of  the  contract, 
to  which  the  discharge  under  the  act  was  pleaded  as  a 
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1823.  bar,  a"d  tne  counsel  for  the  plaintiff  raised  the  distinction 
*^~^~^-<'  between  the  case  of  a  contract  made  before  and  after  the 
HICKS  passing  of  the  act  ;  and  contended,  that  if  the  act  was  not 
HOTCUKISS.  unconstitutional  and  void  as  to  future  contracts,  it  was 
clearly  so  as  to  contracts  existing  when  it  was  passed. 
The  chief  justice,  however,  did  not  take  notice  of  that 
distinction  ;  and  all  his  reasoning  went  to  illustrate  and  en- 
force the  general  principle  in  the  constitution,  that  con- 
tracts should  be  inviolable,  and  that  any  law,  releasing  the 
party  from  his  obligation  to  pay,  impaired  that  obligation. 
The  only  part  of  the  opinion  that  had  an  allusion  to  any 
such  distinction,  was  that  which  declared  that  statutes  of 
limitation  and  usury  laws  did  not  impair  the  obligation  of 
contracts,  provided  they  did  not  reach  contracts  already 
made  when  the  laws  were  passed.  But  such  regulations 
are  not  intended  to  affect  the  obligation  of  the  contract. 
The  one  relates  to  the  remedy,  and  prescribes  the  period 
of  time  which  shall  afford  presumption  of  payment  ;  and 
the  other  relates  merely  to  the  rate  of  compensation  for 
the  use  of  the  money,  or  the  delay  of  payment. 

The  Court,  however,  said,  at  the  conclusion  of  their  opin- 
ion, that  it  was  '•  confined  to  the  case  actually  under  con- 
sideration ;"  and  that  case  was  one  in  which  the  contract 
was  existing  when  the  law  was  passed.  It  must  be  admit- 
ted, that  it  is  not  very  safe  to  separate  the  reasoning  of 
the  Court,  in  any  given  case,  from  the  facts  to  which  the 
reasoning  was  meant  to  apply  ;  and  if  there  be  any  thing 
material  or  solid  in  the  distinction,  we  may  avail  ourselves 
of  it,  without  impairing  the  authority  of  such  case.  A 
decision  is,  strictly  considered,  an  authority  to  the  extent 
only  of  the  facts  which  warranted  it. 

In  Mather  v.  Bush,  (\QJohns.  Rep.  233.)  decided  by  the 
Supreme  Court  of  this  state,  in  May,  1819.  that  distinction 
I  *306  J       *was  taken,  and  very  much  relied  on.     The  contract  was 
made  in  1816,  and  both  parties  were  citizens  of  this  state. 
The  debtor  was  prosecuted  to  judgment,  and  was    then 
discharged,  in  1817,  under  the  general  insolvent  act  of 
1813,  and  the  Court  set   aside  a  fi.  fa.  issued   after   the 
discharge,  and  held,  that  an  insolvent  law  in  force  when 
the  contract  was  made,  did  not,  in  the  sense  of  the  consti 
tution,  impair  the  obligation  of  that  contract.     They  held 
that  tf  -e   parties  to  a  contract  have  a  reference  to  the  ex 
isting  laws  of  th  ^  country  where  it  is  made,  and  are  pre 
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turned  to  contract  in  reference  to  those  laws.     The  law       1823. 
may  be  said  to  be  a  part  of  the  contract ;  and  it  is  an  ini-  ^*r^~**s 
plied  condition  of  every  contract,  that  the  party  shall  be        HICKS 
absolved  from  its  performance,  if  the   event  takes   place,    HOTCHKISI. 
which  the  existing  law    declares  shall  dispense   with  the 
performance.     The  contract,  in  the  opinion  of  the  Court, 
had  no  greater  force  than  if  the  insolvent  act  had  been  in- 
serted in  it,  and  made  part  and  parcel  of  the  contract. 

I  do  not  perceive  the  very  great  force  of  this  last  argu- 
ment ;  for  if  parties  are  to  be  supposed  to  contract  in  rei 
erence  to  existing  laws,  they  must  be  presumed  to  mean 
laws  made  in  pursuance  of  the  constitution.  But  the  mate- 
riality of  this  distinction  between  an  insolvent  act  made  to 
affect  past,  and  one  confined  to  future  contracts,  had  been 
already  perceived  and  acknowledged  by  the  judges  of  other 
Courts.  It  was  admitted  by  Ch.  J.  Parker,  in  Blanchard 
v.  Russell,  (13  Mass.  Rep.  1.)  and  by  Mr.  Justice  Wash- 
ington, in  Golden  v.  Prince.  (5  Hall's  L.  J.  502.)  In  this 
last  case,  the  insolvent  act  of  Pennsylvania  was  passed  after 
the  making  of  the  contract  upon  which  the  defendant  was 
sued ;  and  the  discharge  which  was  pleaded  in  bar,  was 
overruled.  It  was  held,  that  the  law  was  unconstitutional 
in  relation  to  that  particular  case,  because  it  impaired  the 
obligation  of  the  contract  by  discharging  the  debtor,  to  use 
the  language  of  the  learned  judge,  "  from  the  payment 
of  his  debts,  due  or  contracted  before  *the  passage  of  the  [  *  307 
law."  He  admitted,  that  a  law,  prospective  in  its  opera- 
tion, under  which  a  contract  afterwards  made  might  be 
avoided  in  a  way  different  from  that  provided  by  the  parties, 
wouM  be  clearly  constitutional. 

A  great  deal  may  be  said  against  the  policy  of  insolvent 
.aws  which  go  to  discharge  the  debtor  absolutely  from  his 
debts,  though  they  are  prospective  in  their  operation ;  and 
such  considerations  are  proper  for  the  legislative  power, 
when  passing  upon  such  laws.  Good  faith  should  be 
earnestly  taught,  and  religiously  observed,  not  only  on  the 
part  of  government,  but  in  the  dealings  of  individuals  with 
each  other ;  and  the  interference  of  the  law  to  discharge 
a  party  from  the  obligation  of  his  contract,  fairly  and  freely 
made,  without  the  consent  of  the  party  entitled  to  perform- 
ance, and  without  performance,  is,  in  itself,  a  strong  meas- 
ure, and  of  dangerous  influence,  and  requires  a  pressing 
necessity  to  justify  it.  In  the  language  of  the  report,  which 
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1823.  I  nad  tne  honor,  in  connection  with  the  judges  of  the 
Supreme  Court,  to  submit  to  the  legislature  of  this  state, 
on  the  22d  of  January,  1819,  "  a  permanent  insolvent  act, 
made  expressly  for  the  relief  of  the  debtor,  and  held  up 
daily  to  his  view  and  temptation,  and  when  its  main  object 
is  to  set  him  forever  free  from  his  debts,  has  a  powerful 
tendency  to  render  him  heedless  in  the  creation  of  debt, 
and  careless  as  to  payment.  It  induces  him  to  place  his 
hopes  of  relief  rather  in  contrivances  for  a  discharge,  than 
in  incieased  and  severe  exertions  to  perform  his  duty."  I 
have  no  doubt  that  insolvent  and  bankrupt  laws  have  an 
unfavorable  effect  upon  the  morals  of  the  community  ;  an€ 
that,  though  it  may  be  a  discouraging  check  to  industry 
and  enterprise,  to  subject  the  future  acquisitions  of  a  bank- 
rupt or  insolvent  debtor  to  the  payment  of  his  debts, 
according  to  the  rule  of  the  cessio  bonorun  of  the  Roman 
law,  the  evils  resulting  from  the  practice  of  a  complete 
release  of  the  debtor,  are  much  greater. 

308  ]  *But  these  are  questions  of  policy,  properly  addressed  to 

the  legislative  power,  and  they  have  no  direct  concern  with 
the  judicial  inquiry  as  to  the  true  construction  of  the  pro- 
hibition not  to  pass  '•  laws  impairing  the  obligation  of  con- 
tracts." There  are  many  considerations  which  appear  to 
me  to  be  very  embarrassing  to  the  argument,  in  support 
of  the  proposition,  that  the  insolvent  law,  operating  upon 
contracts  infuturo,  is  also  unconstitutional  and  void,  if  it 
goes  to  discharge  both  the  person  and  the  future  property 
of  the  debtor.  A  prohibition  to  impair  by  law  the  obliga- 
tion of  a  contract,  would  seern,  from  the  plain  meaning  of 
the  expression,  to  refer  to  laws  affecting  existing  contracts. 
All  civil  contracts  are  subject  to  the  regulations  of  the  law- 
giver ;  and  a  contract  cannot  well  create  a  civil  obligation 
in  a  mode  not  permitted,  and  to  an  extent  beyond  that 
prescribed  by  the  established  law  of  the  land,  existing  when 
the  contract  was  made.  The  prohibition  would  not  surely 
have  prevented  the  passing  the  statute  of  frauds,  declaring 
that  no  interest  in  land  should  thereafter  pass  by  a  parol 
contract,  and  that  no  person  should  be  bound  by  a  parol 
promise  to  answer  for  the  debt  of  another.  The  legisla- 
ture have  a  right  to  prescribe,  according  to  their  sound  dis- 
cretion, the  terms  and  conditions  upon  which  persons  shall 
be,  thereafter,  bound  by  their  contracts.  The  legislature 
may  apply  the  principle  of  the  cessio  bonorum,and  discharge 
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the  person  of  the  debtor.     This  is  conceded  ;  and  yet  to        1823. 
diminish  the  extent  of  the  remedy  materially,  would   seem  *^r^s~*^s 

J  <*    ' 

to  impair  the  obligation  of  the  contract.     If  this  be  denied,        HICKS 
why  may  not  the  remedy   be  still   further  narrowed,  and    HUTCH* is*, 
specific  parts  of  the  property  exempted  ?    This  has  been 
done,  from   time  to  time,  as  to  articles  of  necessity  ;   and 
what  precise  limits  can  we  assign  to  the  discretion  of  the 
legislature  ?     If  they  may  exempt  one  article  of  property, 
why  not  another?     If  they  may  take  away  the  remedy  by 
a  ca.  scr.,  why  may  they  not  take  away  the  remedy  by  a^. 
fa.l      [/forjrmnuM — demo  unum ,  demo  etiam  unum.     *A11       [  *  309  ] 
these  things  may  be  done  without  any  difficulty,  in  respect 
to  future  debts,  created  after  the   regulations  of  the  law ; 
but  I  should  doubt  whether  even  the  remedy,  in  any  point 
of  view,  or  of  any  description,  can  be  essentially  diminish- 
ed as  to  antecedent  contracts. 

The  contemporary  exposition  of  the  constitution  on  this  An  msoiven 
point,  and  the  uniform  practice  under  that  exposition,  ap-  ifve'inlu"^ 
pear  to  me  to  furnish  a  very  strong  argument  against  that  [j 
construction,  which  would  apply  the  prohibition  to  pro- 
spective insolvent  laws.  We  have  good  reason  to  believe 
that  the  construction  now  under  review,  was  not  originally 
in  the  contemplation,  either  of  the  convention  that  made, 
or  of  the  conventions  which  ratified  the  constitution. 

Insolvent  laws,  to  the  extent  of  the  act  of  181 3,  existed, 
and  were  in  use,  when  the  constitution  of  the  United 
States  was  adopted.  No  person  supposed  they  were  repeal- 
ed by  the  adoption  of  the  constitution.  They  have  been 
kept  in  use  ever  since,  without  the  suggestion  of  a  doubt 
as  to  their  validity.  It  did  not  occur  to  any  person  at  that 
period,  that  congress  might  and  ought  to  pass  bankrupt 
laws,  discharging  bankrupt  merchants  from  their  debts,  and 
that  the  state  legislature  could  not  pass  or  continue  insol- 
vent laws,  discharging  any  other  class  of  unfortunate  debt- 
ors, upon  the  same  terms,  without  a  violation  of  civil  and 
moral  obligation.  No  objection  had  been  raised,  as  far  as 
I  recollect,  to  the  constitutionality  of  these  insolvent  laws, 
by  the  judiciary  of  this  or  of  any  other  state,  or  by  that  of 
the  United  States,  until  the  decision  in  Sturges  v.  Croiviu'n- 
ihicld.  I  have  already  alluded  to  the  opinions  of  the  chiei 
justice  of  Massachusetts,  and  of  Justice  Washington ;  and  I 
may  add,  the  judicial  opinions  in  Adams  v.  Storey,  (b 
llaWs  L.  J  474.)  and  in  the  case  of  the  Farmers'  din! 

271 


309  CASES  IN  CHANCERY. 

1823.  Mechanics'  Bank  v.  Smith,  (ib.  547.)  as  well  as  in  se\er 
al  other  early  cases  before  the  federal  Court,  referred  to  by 
Mr.  Hunter,  in  his  argument,  in  Sturges  v.  Crowninshield, 
to  show  that  such  laws  were  held  to  be  valid.  In  this 
state  there  was  a  permanent  insolvent  act  in  existence 
when  the  constitution  of  the  United  States  was  adopted  ; 
and  I  presume,  and  I  think  I  know,  it  never  occurred  to 
any  person  at  that  period,  that  the  law  was  overruled  or 
affected  by  the  clause  in  question.  Judge  Chase,  and 
Judge  Paterson,  in  Colder  v.  Ball,  (3  Dallas,  386.)  both 
declared,  that  if  the  prohibition  in  the  constitution  against 
ex  post  facto  laws  extended  to  laws  affecting  contracts  as 
well  as  crimes  and  penalties,  the  other  prohibition  in  the 
constitution,  not  to  pass  any  laws  impairing  the  obligation 
of  contracts,  would  have  been  unnecessary  or  useless.  But 
why  useless,  if  the  prohibition  also  applied  to  laws  made  to 
operate  upon  contracts  in  futuro  1  Those  learned  judges 
evidently  did  not  carry  the  construction  to  that  extent. 
The  act  of  this  state,  of  March,  1788,  was  amended  on  the 
1 3th  of  February,  1789,  after  the  constitution  was  adopted; 
and  the  amendment  assumes  the  act  itself  to  be  valid. 
We  have,  therefore,  a  usage  of  thirty  years,  founded  on  a 
contemporary  and  uncontradicted  and  continually  acknowl- 
edged exposition  of  the  construction.  Such  a  settled, 
practical,  contemporaneous  construction  is  evidence  of  uni- 
versal and  uniform  acquiescence  in  that  sense  of  the  instru- 
ment which  was  assumed  in  the  first  instance ;  and  upon 
a  constitutional  question  affecting  most  deeply  the  rights 
of  property,  the  authority  of  law,  and  the  powers  of  the 
state  governments,  such  an  exposition  presses  upon  my 
mind  with  insurmountable  weight.  Whatever,  therefore 
might  be  the  better  opinion,  if  the  question  was  res  Integra 
and  there  had  been  no  usage  on  the  subject,  I  feel  mysell 
bound  by  a  construction  settled  by  such  usage,  except  so 
far  as  it  may  have  been  directly  controlled  by  a  decision  in 
point,  made  by  the  supreme  judicial  authority  of  the  Union. 
1  shall,  therefore,  follow  the  course  adopted  by  the  Supreme 
Court  in  Bush  v.  Mather,  and  consider  the  case  of  Sturgcs 
v.  Crowninshield  an  authority  to  the  extent  of  the  facts  in 
that  case,  and  no  further.  It  is  an  authority,  then,  to  this 
r  *  31 1  ]  extent,  that  an  insolvent  law  of  *this  state,  discharging  a 
debtor  from  his  contract  existing  when  the  law  passed,  so 
that  his  future  property  could  not  be  touched,  is  unconstitu- 
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«o,ztir,  ..vt.7  c/*e  discharge  void.     That  decision,  then,  does        18-JIJ. 
not  reach  the  present  case.  ^-<*-~v~^-' 

But  the  decision  in  AT  Milan  v.  M'Neill,  at  the  same  HlvCKS 
term  of  the  Supreme  Court  of  the  United  States,  (4  When-  HOTCHKISS 
ton.  '209.)  went  a  step  further,  and  held,  that  a  discharge 
under  an  insolvent  law,  existing  when  the  debt  was  con- 
tiacted,  was  equally  void,  and  within  the  principle  of  the 
lioclsion  in  Sturges  v.  Crowninshield.  This  was  a  case, 
however,  of  a  discharge  under  the  insolvent  law  of  a  differ- 
ent government  from  that  in  which  the  contract  was  made. 
The  plaintiff  resided  in  South- Carolina,  and  gave  a  custom- 
house bond,  in  November,  1811,  with  the  defendant,  also 
a  citizen  of  &.  €.,  as  his  surety.  The  bond  was  paid,  af- 
ter suit  and  judgment,  by  the  defendant,  in  1813.  The 
plaintiff,  afterwards,  removed  to  New- Orleans,  and  was 
discharged  in  1815,  both  as  to  person,  and  present  and 
future  property,  from  all  his  debts,  under  an  insolvent  law 
of  the  state  of  Louisiana,  passed  in  1808.  He  was  sued 
in  Louisiana,  in  1817,  by  M'Neill,  and  pleaded  his  dis- 
charge under  the  Louisiana  act,  and  the  plea  was  over 
ruled  on  demurrer,  by  the  Circuit  Court  of  the  United 
States,  for  that  district,  and  the  judgment  affirmed  by  the 
Supreme  Court  of  the  United  States.  The  Court  said, 
that  the  circumstance  of  the  state  law,  under  which  the 
debt  was  attempted  to  be  discharged,  having  been  passed 
before  the  debt  was  contracted,  made  no  difference  in  the 
upplication  of  the  principle  of  the  former  decision. 

Here,  also,  the  principle  of  the  decision  seems  to  be 
more  general  and  extensive  than  the  facts  in  the  case  re- 
quired. Do  the  Court  mean  to  say,  that  if  the  debt  had 
arisen  in  Louisiana,  between  persons  residing  there,  the 
discharge,  under  a  preexisting  law,  would  have  been 
equally  unavailing?  Are  we  bound  to  regard  this  decis- 
ion, as  an  authority  to  that  extent  ?  If  we  are,  then  there 
is  an  end  of  all  state  insolvent  laws,  that  go  to  extinguish  [  *  312  ] 
the  remedy  against  the  future  property  of  the  debtor,  and 
insolvent  laws  are  reduced  to  the  level  of  the  ccssio  bono- 
run  of  the  civil  law.  But  it  is  certainly  best  and  safest, 
for  the  reasons  which  have  been  already  mentioned,  to  con- 
fine the  authority  of  this  case  to  the  facts  upon  which  the 
decision  was  made,  and  to  consider  the  Court  as  intending 
only  to  decide,  that  a  debt  created  in  '  oiith-Carotina,  be- 
tween citizens  of  that  state,  was  not  to  be  discharged,  and 
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1823.  the  remedy  extinguished,  by  the  discharge  of  the  debtoi 
under  the  insolvent  law  of  another  state.  If  the  suit  had 
been  brought  in  the  Court  of  another  state,  or  another 
district,  than  that  in  which  the  discharge  was  obtained, 
there  would  have  been  no  difficulty  in  acceding  to  the  de- 
cision ;  for  it  is  well  settled,  that  a  debt,  contracted  hi  one 
country,  cannot  be  discharged  by  the  bankrupt  laws  of 
another,  so  as  to  bar  a  suit  in  the  country  where  the  debt 
was  contracted.  But  we  have  always  considered  a  dis- 
charge, under  our  own  insolvent  laws,  (assuming  them,  of 
course,  to  be  constitutional,)  to  be  a  bar  to  suits  brought 
here  upon  antecedent  contracts,  wherever  made,  (Penni- 
man  v.  Meigs,  9  Johns.  Rep.  325.)  The  insolvent  act  of 
1813  expressly  extended  to  foreign  contracts,  and  oui 
Courts  would  be  bound  to  regard  as  valid  the  discharges 
under  it,  even  as  to  such  contracts,  unless  the  law  itself 
be  against  the  constitution  of  the  United  States.  But  it  is 
impossible,  upon  a  comparison  of  facts,  to  avoid  consider- 
uig  the  case  of  Penniman  v.  Meigs  as  overruled  by  that  of 
M'Millan  v.  M'Neill.  If  the  discharge  in  Louisiana  would 
have  been  valid,  and  free  from  any  constitutional  objection, 
"in  a  Court  of  that  state,  it  would  have  been  equally  so  in 
a  Court  of  the  United  States  sitting  in  that  state.  The 
*aws  of  Uie  several  states  (except  where  the  constitution 
and  laws  of  the  Union  shall  otherwise  require)  are  to  be  re- 
garded, as  well  upon  principles  of  comity  and  policy,  as 
under  the  judicial  act  of  Congress,  as  rules  of  decision  in 

o!3  ]  the  Courts  of  the  United  States,  in  *cases  where  they  apply 
But  it  has  been  adjudged  that  a  discharge  in  Louisiana  is 
unconstitutional  and  void,  so  as  not  to  be  a  bar  even  in 
Louisiana,  in  respect  to  a  debt  contracted  in  another 
state;  and  it  necessarily  follows,  that  the  discharge  of 
W.  S.  Sf  S.  Hotchkiss,  under  the  insolvent  act  of  this 
state,  is  not  a  bar,  even  in  this  state,  to  an  action  upon  a 
contract  made  or  debt  contracted  in  Connecticut,  between 
parties  residing  there  at  the  time. 

The  subsequent  case  of  the  Farmers'  and  Mechanics' 
Bank  of  Pennsylvania  v.  Smith,  (6  Wheatorfs  Rep.  131.) 
declared,  that  though  the  parties  were  citizens  of  the  same 
state,  when  the  contract  was  made,  and  continued  such  to 
the  bringing  of  the  suit,  it  made  no  difference  in  the  appli- 
cation of  the  principle  of  the  former  decisions,  as  the  con- 
stitution of  the  United  States  was  equally  binding  on  al 
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the  Courts  and  all  the  citizens.     But  here  also  the  facts        1823. 

were  more  narrow  than  the  general  doctrine  of  the  Court, 

for  the  insolvent  act,  in  that  case,  was  passed  subsequent  to 

the  contract ;  and  I  must  once  more  advert  to  the  rule,  that 

a  case  is  no  authority  beyond  the  facts  that  called  for  the 

decision. 

It  results,  then,  from  the  decisions  at  Washington,  that 
valid  discharges,  under  an  insolvent  act,  must,  at  all 
events,  be  confined  to  the  case  of  debts  contracted  after  the 
passing  of  the  act,  and  which  were  contracted  ivithin  this 
state.  Whether  the  principles,  declared  in  the  case  of 
Sturges  v.  Crowninshield,  are  to  be  more  extensively  ap- 
plied, so  as  to  reach  and  control  this  remaining  power  of 

he  insolvent  act,  I  am  not  prepared  to  say.  It  would  not 
DC  in  my  power,  according  to  my  present  view  of  the  sub- 
ject, to  carry  these  principles  to  that  extent.  It  is  suffi- 
cient for  the  present,  to  observe,  that  the  case  is  not  an 
authority  for  that  purpose ;  and  I  willingly  leave  the  fur- 

her  application  of  its  doctrine  to  the  consideration  and 
judgment  of  the  Supreme  Court  of  the  United  States, 
whose  decisions,  even  when  we  do  not  entirely  assent  to 
*them,  never  fail  to  excite  reverence,  as  well  as  command  \  *314  ] 
obedience.  And,  in  this  concluding  period  of  my  judicial 
life,  I  cannot  do  better  than  to  add  my  humble  testimony 
<o  the  character  which  that  Court  sustains,  and  to  the 

.onfidence  which  it  ought  to  inspire.  It  has  been  fre- 
quently called  to  the  examination  of  national  questions  of 
great  difficulty,  extreme  delicacy,  and  of  infinite  impor- 
tance ;  and  it  is  in  the  habit  of  discussing  them,  not  only 
in  a  masterly  manner,  and  with  magnanimous  firmness,  but 
with  a  very  engaging  moderation,  a  visible  anxiety,  and 
profound  meditation.  Principles  arising  on  constitutional 
and  public  law,  have  been  defined,  explained,  and  en- 
forced, with  such  clearness  of  perception  and  depth  of 
reasoning,  and  such  a  fitness  and  force  of  illustration,  that 
if  we  have  not  been  able  to  concur  in  all  their  conclusions, 
we  have  never  ceased  to  admire  the  strength  and  temper 
of  tne  decisions. 

The  following  order  was  entered  : 
"  It  is  ordered,  that  the  decree  pronounced  at  the  first 
hearing,  in  respect  to  the   two  defendants   W   S.   fy  S. 
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1823.  Hotclikiss,  be  vacated,  and  that  they  account  to  th?  plain 
tiff  for  the  sum  of  1803  dollars  and  28  cents,  the  umouni 
admitted  to  have  been  received  for  //.  S.  Beach,  together 
with  interest  thereon,  from  the  1st  of  January,  1814, 
and  that  they  pay  to  the  plaintiff  his  costs  as  against  them, 
and  that  the  bill,  as  to  the  other  defendants,  be  dismissed, 
with  costs." 


f*315]  *JEROME  and  others  against  Ross. 

[Criticised,  18  Wend.  9,  37,  75.  Followed,  86  N.  Y.  128.] 
An  injunction  is  not  granted  to  restrain  a  mere  trespass,  where  the 
injury  is  not  irreparable  and  destructive  to  the  plaintiff's  estate, 
but  is  susceptible  of  perfect  pecuniary  compensation,  and  for  which 
the  party  may  obtain  adequate  satisfaction,  in  the  ordinary  course 
of  law. 

It  must  be  a  strong  and  peculiar  case  of  trespass,  going  to  the  destruc- 
tion of  the  inheritance,  or  where  the  mischief  is  remediless,  to  en 
title  the  party  to  the  interference  of  this  Court  by  injunction. 
The  canal  commissioners  being  authorized  by  the  act  (sess.  44.  ch. 
78.)  to  complete  the  lock  and  dam  commenced  in  the  Hudson 
river,  between  Waterford  and  Troy,  in  order  "  to  connect  the  Cfutm- 
plain  canal  with  sloop  navigation,"  the  lock  and  dam  became  con- 
nected with  and  part  of  that  canal ;  and  the  canal  commissioners, 
therefore,  under  the  act  relative  to  canals,  (sess.  40.  ch.  262.)  which 
authorized  the  canal  commissioners,  by  their  agents,  &c.,  to  enter 
upon,  take  possession  of,  and  use  any  lands,  waters  and  streams, 
necessary  for  the  prosecution  of  the  improvements  intended  by  the 
act,  and  to  make  all  such  canals,  feeders,  dikes,  locks,  dams,  and 
other  works  and  devices,  as  they  may  think  proper  for  making 
said  improvements,  doing,  nevertheless,  no  unnecessary  damage,' 
and  the  act  (sess.  43.  ch.  202.  s.  3.)  which  authorizes  them  to  entei 
upon  any  lands  contiguous  to  the  canals,  or  the  works  connected 
therewith,  and  to  dig  for,  work,  get  and  carry  away,  and  use,  all 
such  stone,  gravel,  clay,  and  timber,  and  other  materials,  as  mighv. 
be  necessary  or  proper,  in  their  opinion,  for  the  reparation  of  the 
canals,  or  the  works  connected  therewith,  doing  as  little  damage 
thereby,  as  the  nature  of  the  case  would  permit,  may  lawfully  enter 
on  land  near  the  Hudson  for  the  purpose  of  breaking  up  stones 
from  a  ledge  of  rocks,  in  the  side  of  a  hill,  sixty  rods  from  the 
river,  and  which  stones  were  necessary  for  filling  up  and  com- 
pleting the  lock  and  dam  in  the  river,  by  which  the  Champlam 
canal  wcs  to  be  completed  and  connected  with  the  sloop  naviga- 
tion ;  and  this  Court  will  not  grant  an  injunction  to  restrain  them 
•jr  their  agents,  from  so  entering  on  the  land  of  the  plaintiff,  atj 
tweaking  up  and  carrying  away  the  stones,  &c. 
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1823. 

THIS  cause  came  before  the  Court,  on  appeal  from  an  ^_^-v^*»— 
interlocutory  decree   of  the  honorable    ll'illiam  A.  Duer,       JK^MK 
*judge  of  the  Circuit  Court  of  the  third  circuit,  under  the         Ross. 
act  passed  April  17,  1823,  dividing  the  state  into  circuits,  My*8™*  2 
and  vesting  equity  powers  in  the  circuit  judges,  (a)     The 
*bill,  filed  by  Rons  (appellee)  in  the  Court  below,  against  Je-       [  *  317  | 
rome  and  others,  stated,  that  the  plaintiff"  was  seised  and 
possessed  of  two  certain  lots  of  land  in  Troy,  and  of  an 
undivided  fifth  part,  as  tenant  in  common,  of  two  other  lots, 
&c.,  on  which  there  is  an  extensive  ledge  of  stone  and 
mass  of  rock,  &c.     That  on  the  23d  of  May  last,  and  di- 
vers times  between  that  time  and  the  filing  of  the  bill,  the 

(a)  This  act,  (sess.  46.  ch.  1 32.)  pursuant  to  the  fifth  section  of  the  fifth 
article  of  the  new  constitution,  divided  the  state  into  eight  circuits,  cor- 
responding in  extent  with  the  eight  senatorial  districts.  The  10th  section 
of  the  act  declares,  that  "  the  circuit  judges  shall  have,  within  the  limits 
of  their  respective  circuits,  concurrent  jurisdiction  with  the  chancellor  of 
this  state,  of  all  matters  and  causes  in  equity,  of  every  description  and 
character,  subject,  however,  in  all  cases,  to  the  appellate  jurisdiction  of 
the  chancellor."  The  15th  section  declares,  "  that  it  shall  and  may  be 
[awful  to  appeal  from  any  final  decree  of  either  of  the  circuit  judges,  to 
the  chancellor  of  this  state,  saving,  however,  to  the  party  appealing,  and 
to  the  appellee,  before  the  chancellor,  all  exceptions  taken  and  reserved 
in  the  Court  of  the  circuit  judges,  to  any  interlocutory  order  or  decree. 
And  it  shall  be  lawful  for  either  party  to  appeal  to  the  chancellor  from 
any  interlocutory  decree  of  any  circuit  judge ;  but  there  shall  be  no  ap- 
peal from  any  interlocutory  decree  of  any  circuit  judge,  before  a  final 
decree  in  the  cause,  unless  such  circuit  judge  shall  certify  that  such  in- 
terlocutory decree  involves  the  merits  of  the  cause,  and  that  there  may  be 
ground  for  appealing  ;  and  the  chancellor  shall  hear  and  decide  such  ap- 
peal, in  a  summary  manner  ;  and  if,  by  his  decision,  further  proceedings  in 
the  same  cause  shall  be  necessary,  the  same  shall  be  remanded  to  the 
circuit  judge,  for  such  further  proceeding  ;  and  if  the  cause  be  remanded, 
no  appeal  shall  be  taken  to  the  Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors,  from  any  decree  of  the  chancellor,  until  such 
further  proceedings  and  a  final  decree  be  had  in  the  cause  ;  and  further, 
that  in  all  appeals  from  the  said  circuit  judges,  or  either  of  them,  to  the 
chancellor,  it  shall  be  the  duty  of  the  circuit  judge  to  return  to  the  chan- 
cellor all  the  proceedings  had  before  him,  including  the  testimony  taken, 
and  certified  copies  of  all  rules  and  orders,  entered  by  direction  of  the 
K.-n'i  Court  so  appealed  from  ;  and  that  it  shall  be  the  duty  of  the  chan- 
p.clUir  to  proceed  on  such  appeal,  and  pronounce  judgment  thereon  ;  and 
that  it  shall  and  may  be  lawful  for  the  chancellor  to  enforce  his  decree,  in 
any  cause  BO  brought  before  him  by  appeal,  and  decided  by  him,  in  like 
manner  as  if  the  same  had  been  originally  commenced  in  the  Court  of 
Chancery  ;  and  that  the  time,  form  and  mode  of  filing  such  appeals,  shall 
be  regulated  by  the  chancellor  of  this  stati1,  subject  to  alteration  by  ,tha 
legislature  from  time  to  time." 

27- 
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1823.  defendants,  without  the  consent  and  against  the  wil  o! 
the  plaintiff,  entered  upon  the  said  lots,  and  with  cattle, 
implements,  powder,  &c.,  dug  up,  &c.,  and  removed  large 
parcels  of  stone,  and  applied  the  same  for  building  a  darr. 
in  the  Hudson  river,  near  to  the  north  line  of  the  city  of 
Troy.  That  the  plaintiff  has  commenced  several  actions 
at  law,  in  a  Court  of  record,  to  recover  damages  for  the  in- 
juries, &.c.  That  he  brought  a  suit  before  a  justice  of  the 
peace  against  J.  R.  J^.  and  N.  C.,  two  persons  employed 
in  digging  and  carrying  away  stone,  for  four  or  five  days, 
&c. ;  and  a  verdict  and  judgment  were  given  for  the  plain- 
tiff, on  the  28th  of  June  last,  for  25  dollars,  being  about 
half  of  the  value  of  the  stone,  &c.  That  L.,  one  of  the 
defendants,  appeared  and  pleaded  for  the  defendants  in 
that  suit,  who  proved  on  the  trial,  that  they  acted  under 
the  direction  of  the  defendants  in  this  suit,  or  some  of 
them ;  and  that  the  defendants  A'.  B.  and  L.  had  entered 
into  a  contract  to  build  the  dam  ;  and  that  the  defendant 
Jerome  assumed  to  act  as  engineer,  and  had  taken  posses- 
sion of  the  ledge  of  rocks,  and  directed  the  others  to  tuke 
the  stone  for  building  the  dam,  &c. ;  and  more  than  twenty 
teams,  and  a  great  number  of  men,  were  employed  in 
digging  up  and  carrying  away  stone,  &c.  That  after  the 
verdict  and  judgment,  to  wit,  on  the  30th  of  June  last,  the 
plaintiff  found  the  defendant  L.  on  the  ground,  with  a 
great  many  laborers,  taking  and  removing  stone,  &c. ; 
and  though  prohibited  by  the  plaintiff  and  the  other 
tenants  in  common,  he  refused  to  desist ;  and  the  defend- 
ants still  continue,  with  their  teams  and  servants,  to  dig, 
(  *318]  take,  and  *carry  away  the  stone,  declaring  that  they  will 
not  desist,  nor  pay  for  the  stone,  &c.  That  suits  at  law 
are  an  inadequate  remedy  for  the  irreparable  injuries  of 
which  the  plaintiff  complains,  in  the  wrongful  taking  and 
destruction  of  his  property,  which  cannot  be  replaced  or 
restored.  That  the  lots  of  land,  from  which  the  stone  is 
taken,  are  not  contiguous  to  the  Hudson  river,  but  are 
more  than  sixty  rods  from  the  bank,  between  which  and 
the  lots  there  is  a  public  highway,  besides  several  building 
lots  intervening.  That  the  defendants  intend  to  use  the 
stone,  without  leave,  in  completing  the  dam,  for  which 
more  than  a  thousand  loads  are  requisite ;  and  it  would 
involve  the  plaintiff  in  great  peril  and  trouble,  if  he  should 
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pursue  his  legal  remedies.     That  the  defendants  pretend,        1823. 
that  they  are  acting  on  behalf  of  the  state  of  New-York,  ^^^v~^s 
and  by  authority  of  the  statutes  relative  to  canals,  whereas       JEROMK 
their   acts   are  wholly  unauthorized.     Prayer   for   an  in-        Ross 
junction.  &c.,  and  for  general  relief. 

July  15th.      The  injunction  was  allowed. 

The  defendants,  in  their  answer,  admitted  the  seisin  of 
the  plaintiff",  and  of  the  other  tenants  in  common,  as 
charged  in  the  bill.  They  stated,  that,  on  the  third  of 
May  last,  eig'.it  persons  (named)  entered  into  a  contract 
tvith  Samuel  Young,  one  of  the  canal  commissioners,  to 
complete  the  lock  and  dam  on  the  Hudson  river,  &c. 
That  it  was  expressly  understood  between  the  contractors 
and  the  canal  commissioners,  that  the  materials  for  filling 
in  the  dam  should  be  furnished  to  the  contractors  from 
the  rocky  hill  near  the  dam,  and  from  which  materials  for 
that  purpose  had  been  previously  obtained,  without  objec- 
tion on  the  part  of  the  owners,  under  the  direction  of  the 
engineer,  and  by  virtue  of  several  statutes  ;  and  it  was  cov- 
enanted by  the  contractors,  that  the  lock  and  dam  should 
be  completed,  in  a  permanent  and  substantial  manner,  by 
*the  1st  day  of  October  next.  That  on  the  20th  of  May  [  *319  j 
last,  the  contractors  entered  into  a  sub-contract  with  the 
defendants  L.  B.  and  R.  K.,  for  the  completion  of  the 
dam,  &c.,  under  the  direction  of  the  engineer,  by  the  1st 
day  of  September  next.  That  the  erection  and  construc- 
tion of  the  dam  are  absolutely  necessary  for  the  comple- 
tion of  the  Champlain  canal,  inasmuch  as  part  of  the  canal, 
adopted  by  the  canal  commissioners,  can  be  supplied 
with  the  necessary  quantity  of  water  in  no  other  way  ; 
and  the  commissioners  have  taken  the  possession  and 
control  of  the  dam,  and  the  lock  connected  with  it,  upon 
the  terms  and  under  the  provisions  of  the  act  of  the  legis- 
lature, entitled,  "  An  act  respecting  the  navigation  of  the 
Hudson  river  between  Troy  and  WaterforJ"  passed 
March  9,  1821  ;  and  the  works  mentioned  are  an  essen- 
tial part  of  the  canal.  That  the  defendant  Jerome,  by 
the  appointment  of  the  canal  commissioners,  is,  and  from 
the  1st  of  May,  1823,  has  been,  the  principal  engineer  on 
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1823.  tne  Champlain  ci.no/,  and  in  the  enjp.byment  of  the  can& 
—^~NX-^~'  commissioners ;  and  as  such  engineer,  and  by  the  au- 
JEROMK  thority  of  the  statutes,  &c.,  he  entered  upon,  and  locatod 
Ross.  a  sufficient  quantity  of  a  certain  rocky  hill  near  the  dam, 
for  the  purpose  of  getting  good  and  substantial  materials, 
&c.,  to  be  used  in  the  erection  and  completion  of  the 
dam,  and  directed  the  defendants,  the  sub-contractors,  to 
enter  upon,  break  up,  and  take  away  the  rock  for  these 
purposes ;  and  which  location  was  seen  and  approved  of 
by  S.  Y.,  the  acting  canal  commissioner  on  the  Cham- 
plain  canal.  The  defendants  admitted  the  entry  on  the 
plaintiff's  land,  and  the  digging,  &c.,  without  any  other 
license  than  that  received  from  the  public  agents.  That 
the  stones  have  been  taken  along  the  foot  of  the  east  side 
of  the  hill,  for  about  ten  rods  in  length,  and  penetrating 
into  the  side  of  the  hill  about  thirty  feet ;  and  that  the 
foot  of  the  hill  crosses  the  lots  of  the  plaintiff,  &c.  They 
admitted  the  suit  and  judgment  stated  in  the  oill ;  but, 
i  *  320  ]  *being  advised  that  the  judgment  was  erroneous,  they  h-id 
brought  a  certiorari  to  reverse  it.  They  alleged,  that  tne 
stone  and  rock  broken  up  and  taken  away  are  of  no  use, 
except  for  some  such  purpose  as  that  to  which  they  have 
been  applied ;  and  are  of  no  use  for  buildings  or  inclo- 
sures;  and  that  the  injury  to  the  plaintiff  is  merely  nomi- 
nal. They  admitted  that  they  told  the  plaintiff  that  they 
would  not  pay  for  the  stone.  That  it  will  take  above 
5000  loads  of  stone  to  complete  the  work,  and  there  was 
nearly  a  sufficient  quantity  broken  up  and  lying  on  the 
premises,  for  the  completion  of  the  dam,  &.C.,  and  that 
the  expense  of  breaking  them  up  had  been  above  800  dol- 
lars. That  if  the  work  should  be  delayed  until  a  freshet 
in  the  river,  before  the  timber  curbs,  which  had  been  sunk, 
were  filled  in,  the  work  would  be  endangered,  and  the 
canal  could  not  be  completed  this  season,  to  the  great 
damage  of  the  contractors,  and  serious  detriment  of  the 
public,  as  the  free  use  of  the  canal  depends  on  the  com- 
pletion of  the  work.  They  admitted  that  the  injury,  if 
any,  was  irreparable,  because  the  stones  could  not  be  re- 
stored to  their  former  place;  but  they  denied  that  the 
rocks,  in  the  situation  in  which  they  were,  being  broken 
up,  were  of  any  great  value ;  and  alleged  that  the  laws 
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WV",  provided  sufficient  means  of  compensation,  without        1823. 
Louolesome  litigation.     They  admitted  the  location  of  the  -*^^s~+^ 
ruck  and  premises,  as  stated  in  the  bill,  &c.  JEROME 

A   motion   was   made,   on    the   21st   of  July,  on   the        Ross, 
coming  in  of  the  answer,  in  the  Court  below,  to  dissolve 
the  injunction,  on  two  grounds:   1.  Because  the  injury  to 
the   plaintiff  was    not   irreparable;   and,  2.  Because  the 
matter  set  up  in  the  answer  was  no  justification. 

The  judge  of  the  circuit  stated  at  large  his  reasons  for 
refusing  to  grant  the  motion,  and  which  are  contained  in 
the  following  opinion,  delivered  by  him,  and  transmitted, 
with  his  certificate,  and  copies  of  the  proceedings,  &c. 
before  him,  to  the  chancellor. 

*G^inion.     The  motion  to  dissolve  the   injunction   in       [  *  321 
nis  ctu$e  rests  upon  two  grounds : 

1st.  The  want  of  equity  in  the  bill ;  and 

2d.  iJpon  the  matter  of  justification  set  up  in  the  an- 
swer. 

1.  Tte  grounds  laid  for  the  injunction  in  the  bill  are, 
that  tht  defendants  are  committing  irreparable  waste, 
without  k,iy  pretence  of  title  or  right  to  the  occupation  of 
the  soil ;  und  that  the  plaintiff  has  no  adequate  remedy  at 
law,  without  bringing  a  multiplicity  of  suits;  or,  at  all 
events,  that  the  mischief  may  be  completely  eflec*ed 
before  their  termination.  Since  the  disuse  of  the  common 
4aw  actions  of  waste  and  estrepement,  the  nr.ore  easy  and 
complete  mode  of  proceeding  by  bill  in  equity,  to  stay 
waste,  either  threatened,  or  which  the  party  is  in  the  act 
of  committing,  and  for  an  account  of  such  as  may  have  al- 
ready been  doiie,  has  been  particularly  favored  by  the 
Courts,  both  in  England  and  in  this  country.  And  it  is 
laid  down,  by  the  present  chancellor,  in  one  of  the  earliest 
cases  before  him,  (Kane  v.  Vandenburgh,  1  Johns.  Ch. 
Rep.  12.)  "that  rt  is  a  wholesome  jurisdiction,  to  be 
liberally  exercised  in  the  prevention  of  irreparable  injury, 
and  depends  on  much  latitude  of  discretion  in  the  Court." 

The  Courts  in  England  were,  however,  for  a  long  time, 
extremely  strict  in  confining  the  relief  in  equity  to  cases 
of  tenancy,  founding  their  interference  in  restraint  of 
waste  on  the  privity  of  title  between  the  parties.  The 
first  instance  of  relaxation  was  in  i  case  where  an  injunc- 
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1823.       tlon  vvas  granted,  upon  a  forcible  entry,  against  the  com 

«^_**^-^x  missioners  of  a  turnpike  for  digging  gravel  on  land  of  die 

JEROME       plaintiff;   but  this  seems  to  have  been  grounded  on  the 

Ross.        equity  of  quieting  possession  merely.  (Hughes  v.  Merton 

College,  1  Ves.  188.)     The  rigor  of  the  ancient  rule  was 

at  length  further  relaxed,  upon  the  avowed  principle  of 

enjoining  in  matters  of  trespass,  where  irreparable  injury  is 

the  consequence ;  and  upon  the  authority  of  this  case,  Lord 

1*322  ]        Eldon  ^granted  an  injunction  to. restrain  a  trespasser  from 

digging  coal  upon  the  premises  of  another.   (Mitchell  v. 

Dors,  6  Ves.  147.) 

Where  the  title  comes  in  question,  the  Court,  neverthe- 
less, requires  a  strong  case  of  destruction  to  be  made  out 
against  trespassers — a  case  of  irreparable  mischief,  which 
may  be  completely  effected  before  any  trial  can  be  had  as 
to  the  controverted  right.  (Eden  on  Injunction,  139.  7 
Fes.  308.  1  Johns.  Ch.  Rep.  318.)  But  where  the  plain- 
tiff's Utle  is  not  controverted,  it  is  considered  as  establish- 
ed, that  a  Court  of  equity  will  always  interpose  to  restrain 
irreparable  mischief.  (Eden  on  Injunction,  140.) 

Had  the  right  of  the  plaintiff  in  this  case  to  the 
premises  appeared  doubtful  from  the  bill,  or  had  the  bill 
disclosed  an  adverse  claim  to  the  land,  I  should  have  re- 
fused the  injunction,  unless  it  had  been  alleged,  that  the 
injury  would  have  been  complete  before  the  right  could 
have  ber.n  settled  at  law ;  in  which  case  I  should  have  di- 
rected notice  of  the  application  to  have  been  given,  before 
ordering  the  writ.  But  I  consider  the  bill  as  presenting 
a  clear  case  of  irreparable  injury,  without  pretence  or 
claim  of  title  to  the  premises  ;  a  case  in  which  it  is  evi- 
dent, from  the  nature  of  the  injury,  that  the  remedy  at 
law  must  be  inadequate,  not  merely  from  the  necessity  of 
resorting  to  a  multiplicity  of  suits,  but  from  the  ineffectual 
nature  of  those  suits  in  preventing  a  continuance  or  repeti- 
tion of  the  injury.  Nor  am  I  now  induced,  from  the 
argument,  to  think  that  the  matter  of  the  bill  is  not  such 
as  to  warrant  the  exercise  of  the  jurisdiction  of  this  Court, 
in  granting  the  injunction. 

2.  It  remains,  therefore,  to  consider,  whether,  upon  the 
justification  set  up  in  the  answer,  the  writ  ought  to  be 
dissolved  or  modified.  The  answer  admits  the  entry  of 
the  defendants  upon  the  premises,  without  the  consent* 
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of  the  pLuitifl;  the  digging,  breaking,  and  carrying  away  1823. 
of  the  stone ;  and  the  irreparable  nature  of  the  injury ;  'v— **~v^— > 
*but  denies  the  stone  to  be  of  any  great  value.  Hence  it  ERy°ME 
has  been  argued  by  the  counsel  for  the  plaintiff,  upon  Ro38- 
the  authority  of  Allen  v.  Crobroft,  (Barnard.  CJi.  Rep. 
373.)  that  inasmuch  as  the  defendants  admit  the  equity 
of  the  bill,  and  set  up  new  matter  of  defence  on  which 
they  rely,  the  injunction  ought  to  be  continued  to  the  hear- 
ing. But  the  rule,  I  apprehend,  cannot  apply  to  a  case 
of  this  kind,  in  which  the  substantial  merits  are  to  be  de- 
cided upon  this  motion ;  and,  in  a  matter  so  much  in  the 
discretion  of  the  Court  as  the  dissolving  or  continuing  of 
an  injunction,  I  should  certainly  not  feel  myself  bound,  in 
the  present  instance,  to  retain  it,  if  I  were  not  satisfied 
that  the  matter  relied  on  by  the  defendants  is,  in  itself, 
insufficient.  They  claim  to  have  rightfully  entered  upon 
the  premises  in  question,  and  to  have  taken  the  stone 
therefrom,  by  direction  of  the  canal  commissioners  or 
their  agents,  under  the  authority  of  the  several  acts  of  the 
legislature  relative  to  the  Erie  and  Champlain  canals; 
they  allege,  that  the  dam  in  the  Hudson  river,  to  the  con- 
struction of  which  the  materials  have  been  applied,  is  ab- 
solutely necessary  for  the  completion  of  the  Champlain 
canal,  upon  the  plan  adopted  by  the  commissioners,  and 
aver  that  they  are  the  most  suitable  and  convenient 
materials  for  the  purpose  intended,  and  that  they  may  be 
taken  with  less  injury  to  the  owner  than  any  upon  thf 
same  side  of  the  river. 

Their  right  to  take  them,  therefore,  depends  upon  the 
true  construction  of  the  acts  referred  to  ;  and  although 
the  defendants  specify  no  one  of  those  acts  in  particular, 
nor  any  definite  part  or  portion  of  any  of  them,  yet  it  is 
abundantly  evident  from  the  answer,  (and  was  indeed  ad- 
mitted by  one  of  the  counsel,  on  the  argument,)  that  they 
mean  to  rely  on  the  3d  section  of  the  act  of  April  15. 
1817,  (sess.  40.  c.  262.)  This  section  enacts,  "  that  it  shall 
and  may  be  lawful  for  the  said  canal  commissioners,  and 
each  of  them  by  themselves,  and  by  any  and  every  super- 
intendent, *agent,  and  engineer  employed  by  them,  to  [  *  324 
enter  upon,  take  possession  of,  and  use  all  and  singular 
any  lands,  waters,  and  streams,  necessary  for  the  prosecu- 
tion of  the  improvements  intended  by  this  act."  Now, 
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1823.  whether  the  dam  in  question  be  an  improvement  intendea 
*^^^^**-s  by  this  act,  I  do  not  mean  to  decide ;  for  although  points 
JEROME  have  been  raised  and  debated  by  the  plaintiff's  counsel, 
Ross.  with  respect  to  the  distinct  nature  of  the  powers  vested  in 
the  canal  commissioners,  in  relation  to  the  dam,  and  to 
the  omission  of  the  legislature  to  extend,  as  in  othei 
cases,  the  specific  powers  conferred  by  the  clause  abovt 
cited,  to  that  particular  work,  by  an  express  retnactment 
vet  from  the  view  I  have  taken  of  the  case,  it  will  be  ur 
necessary  for  me  to  consider  them.  If  it  shall  appear,  ta 
I  conceive  it  will,  that  the  statute  referred  to  affords  no 
warrant  for  the  acts  set  forth  in  the  bill,  and  admitted  by 
the  answer,  it  would  be  useless  to  discuss  the  other  ques- 
tions which  have  been  made  ;  for  if  all  other  grounds  were 
conceded  to  the  defendants,  they  would,  nevertheless,  fail 
on  that  on  which  they  place  their  ultimate  reliance. 

The  question  then  is,  whether,  according  to  the  true 
construction  of  the  act  of  1817,  any  other  power  was  in- 
tended to  be  conferred  on  the  commissioners,  than  that  of 
taking  such  lands,  &c.,  for  the  canal  improvements,  as 
may  be  ?tecessary  to  be  permanently  appropriated  and 
occupied  as  the  site  and  tract  of  the  canals,  and  of  the 
works  connected  with  them,  which,  according  to  the  pro- 
visions of  the  same  section  of  the  act,  are  to  be  taken  and 
paid  for  upon  appraisement,  and  the  fee  simple  vested  in 
the  state. 

The  defendants  contend,  that  much  more  than  this  was 
meant  by  the  legislature,  and  that  the  commissioners 
have  authority,  under  the  act,  to  enter  upon  any  land  not 
immediately  contiguous  to  the  canals,  or  to  the  works 
connected  with  them,  without  any  design  of  permanent 
appropriation  and  acquisition  of  the  fee  ;  but  for  the  mere 
purpose  of  carrying  away  such  materials  as  they  may 
*  3251  deem  most  *suitoble  for  their  purpose,  and  most  convenient, 
though  not  absolutely  necessary  to  be  there  taken. 

To  support  this  position,  they  refer  to  the  opinion  de- 
livered by  his  honor  the  chancellor,  in  the  case  of  Rogers 
v.  Bradshaw,  f20  Johns.  Rep.  T35.)  decided  in  the  Court 
of  Errors,  in  February  last ;  but  a  careful  examination  of 
that  case  has  convinced  me  that  there  is  nothirg  in  it  to 
sustain  the  doctrine  thus  attempted  to  be  deduced  from  it. 
In  that  case,  the  plaintiff  in  error,  who  was  defendant  in 
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the  Court  below,  was  sued  in  an  action  of  trespass  for  en-  1823. 
tering  upon  the  land  of  the  defendant  in  error,  and  cutting 
and  despoiling  timber  growing  thereon.  The  defendant 
below  justified  under  the  several  acts  relative  to  the  canals,  ROM 
and  it  was  shown  in  proof,  that  a  turnpike  road,  adjoining 
the  place  where  the  trespass  was  alleged  to  have  been 
committed,  was  unavoidably  encroached  upon  by  the  track 
or  course  of  the  canal,  and  that  another  road  was  indis- 
pensable at  that  place,  and  must  have  been  made  before 
that  part  of  the  canal  was  commenced  ;  that  the  land  on 
which  the  entry  was  made,  was  a  necessary,  if  not  the 
only  course  fora  road;  that  it  was  staked  out  under  the 
direction  of  the  chief  engineer ;  and  that  the  defendant, 
under  the  authority  of  the  canal  commissioners,  and  Hi 
puisuance  of  a  contract  with  one  of  them,  was  putting  the 
ground  in  the  form  of  a  turnpike,  when  the  action  was 
brought. 

Upon  these  facts,  his  honor  the  chancellor  held,  in  op- 
position to  the  judgment  of  the  Supreme  Court,  (20  Johns. 
Rep.  103.)  that  the  plaintiff  in  error  was  justified  by  the 
act  of  April,  1817,  and  also  by  an  act  passed  in  April, 
1820,  (sess.  43.  c.  202.)  declaring,  "that  in  all  cases,  in 
which  it  should  be  deemed  necessary  by  the  principal  en- 
gineer, in  laying  out  the  line  of  the  canals,  or  any  work 
connected  therewith,  to  discontinue,  or  alter  any  part  of 
the  public  road  or  highway,  on  account  of  its  interfering 
with  a  proper  location  or  construction  of  either  of  the 
canals,  the  engineer  shall  be  authorized  to  make  such  dis- 
continuance *or  alteration,  provided  that  the  canal  com-  [  *  326 
missioners,  before  they  obstruct  the  passage  or  any  part  of 
a  highway  now  legally  established,  shall  open,  and  rea- 
sonably work,  in  order  to  render  it  passable,  such  part  of 
the  said  highway,  as  may  be  new  laid  out  by  the  engineer/' 

As  no  other  member  of  the  Court  of  Errors  assigned 
roasons  for  his  opinion,  it  is  impossible  to  determine  to 
what  extent  the  provisions  of  the  last-mentioned  statute 
may  have  operated  in  producing  the  unanimous  judgment 
which  was  rendered  in  that  case.  His  honor  the  chan- 
cellor, however,  considered  the  conduct  of  the  plaintiff  in 
error  equally  defensible  under  the  act  of  1817.  I  not 
only  bow  to  the  authority,  but  assent  to  the  reasoning  of 
that  opinion.  I  merely  deny  its  application  to  the  case 
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1823.      before  me;  for  the  grounds  on  which  his  honor  rests  h^ 
•>- ^~v— «^.'  decision  are,  that  the  land  taken  in  that  case  was  neces 
JEROMB,       sary  for  jne  prosecution  of  the  improvement  intended  b) 

Ross-  the  act ;  that  it  was  permanently  appropriated  to  that  ob- 
ject; and  that  the  fee  became  vested  in  the  state.  He 
argues,  most  conclusively,  that  if  the  plaintiff  had  no 
power,  under  the  act  of  1817,  to  make  such  a  substituted 
road,  on  the  neighboring  ground,  in  place  of  the  turnpike 
taken  for  the  canal,  they  could  not  go  on  with  their  work 
The  line  of  the  canal  must  have  been  either  diverted  from 
its  course,  perhaps  with  great  and  lasting  inconvenience,  or 
else  its  progress  must  have  been  suspended  until  new 
powers  had  been  conferred  by  the  legislature;  and  he  re- 
pudiates a  construction  leading  to  such  inconvenience  and 
absurdity.  He  presumes,  that  the  land  over  which  the 
turnpike  road  led  before  it  was  taken  for  the  canal,  had 
been. paid  for,  under  the  act  establishing  the  road  ;  and  as 
the  act  of  1817  provides,  that  when  lands  were  taken,  as 
being  necessary  for  the  prosecution  of  the  improvements 
the  fee  should  vest  in  the  state,  he  supposed  that  the 
state,  upon  paying  the  party  for  his  land,  held  the  fee  of 
the  newly-made  road,  subject  to  the  easement  or  right  of 
[  *  327  ]  the  turnpike  corporation;  *and  thus  only  does  he  har- 
monize and  adjust  every  conflicting  interest  in  that  case, 
under  a  just  and  fair  operation  of  the  act  of  1817. 

But  in  the  case  at  bar,  the  rights  of  the  parties  are  not 
thus  to  be  reconciled.  It  is  not  pretended  that  the  land 
of  the  plaintiff,  or  even  the  materials  taken  from  it,  are 
necessary  for  the  canal  improvements,  or  that  it  adjoins,  or 
interrupts,  or  interferes,  either  directly  or  indirectly,  with  the 
course  of  the  canal,  or  of  a  work  connected  with  it ;  or 
that  it  is  a  proper  site  for  any  such  improvement,  or  work : 
or  that  it  is  intended  that  the  land  itself  should  be  perma- 
nently appropriated  to  the  use  of  the  canal,  and  the  fee 
simple  paid  for  and  vested  in  the  state.  On  the  contrary, 
it  is  admitted  that  it  is  the  material  it  affords,  and  not  the 
land  itself,  that  is  wanted  ;  and  in  regard  to  the  material, 
it  is  merely  alleged,  that  it  is  more  suitable  and  convenient 
than  any  other  upon  the  same  side  of  the  river,  across 
which  the  dam  is  to  be  extended.  It  is  admitted,  too,  that 
the  premises  are  sixty  rods  distant  from  the  bank  of  the 
river,  on  the  other  side  of  a  public  highway,  with  severa 
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buildings  and  tiers  of  lots  between  them,  and  that  nothing        1823. 
more  than  the  mere  damage  sustained  by  the  plaintiff  from 
breaking  up  and  carrying  off  the  stone,  is  to  be  appraised 
and  paid  for.  R°ss- 

If  the  words  of  the  statute  warrant  the  taking  of  the 
stone  under  these  circumstances,  I  can  imagine  no  possible 
limit  to  the  authority  or  discretion  of  the  commissioners. 
If  they  have  power  to  take  from  land,  not  appropriated  as 
necessary  to  the  prosecution  of  their  works,  materials  which 
they  conceive  suitable  in  their  nature,  and  convenient,  in 
point  of  situation,  at  the  distance  of  60  rods,  I  see  nothing 
to  prevent  their  taking  from  the  lands  and  inclosures  of 
individuals,  any  other  materials,  they  may  fancy,  in  any 
situation,  or  at  any  distance.  Such  a  construction,  there- 
fore, is  unreasonable  and  dangerous ;  and,  if  ^adopted,  [  *  328  ] 
would  give  sanction  to  a  stretch  of  power  never  contem- 
plated by  the  act. 

I  readily  admit  that  statutes,  vesting  an  undefined  dis- 
cretion in  public  agents,  to  enable  them  to  effect  a  great 
and  beneficial  object,  ought  to  be  benignly  and  liberally 
expounded  in  favor  of  those  agents,  if  acting  in  good 
faith,  and  within  the  scope  of  their  authority.  But  I  am, 
nevertheless,  bound  to  restrain  them,  whenever  from  mis 
take  they  exceed  that  authority ;  and,  on  all  occasions,  to 
protect  the  rights  of  individuals  from  the  encroachments  of 
power.  The  characters  of  the  canal  commissioners  forbid 
the  supposition  of  any  intentional  abuse  of  their  authority  ; 
and  the  property  in  this  case  may  be  of  little  or  no  value 
to  the  owner  ;  but  as  this  motion  must  be  decided  on  prin- 
ciple, those  circumstances  can  have  no  weight  or  bearing. 
Their  agents  may  abuse  their  confidence,  and  wrest  their 
power  to  the  purposes  of  their  private  interest ;  and  they, 
as  well  as  persons  exercising  similar  powers  under  other 
statutes,  for  less  meritorious  objects,  may  invade  property 
of  greater  value  ;  but  the  rule  which  governed  in  the  one 
case,  would,  nevertheless,  be  applicable  to  the  other. 
This  rule,  therefore,  must  be  general,  and  is.  as  I  conceive, 
well  established,  by  the  cases  which  declare  that  all  pow- 
ers granted  by  statute,  and  especially  those  authorizing  an 
interference  with  the  right  of  private  property,  must  be 
strictly  pursued.  Nor,  from  these  cases,  can  there  be  any 
greater  doubt  of  the  power  of  Courts  of  equity,  to  interfere 
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1823.  in  re.ation  to  the  proceedings  of  persons  acting  under  a 
^^^^^^  statute,  than  in  cases  of  trespass  by  private  individuals. 
JEROME  »phe  Court  of  Chancery  of  this  state  has  interfered  to  re- 
Ross,  strain  inspectors  under  the  act  for  draining  swamps  and 
bog  meadows,  in  the  counties  of  Orange  and  Dutchess, 
(sess.  27.  ch.  91.)  and  enjoined  them  perpetually  in  a  case 
in  which  they  had  exceeded  their  powers.  (Belknap  v. 
Belknap,  2  Johns.  Ch.  Rep.  463.)  And,  in  England,  the 
[  *  329  ]  instances  of  such  ^interference  are  numerous,  and  the  cases 
more  directly  in  point.  They  are,  moreover,  recognized 
by  the  chancellor  in  the  authority  last  cited  from  Johnson. 
In  the  case  of  Shand  v.  The  Aberdeen  Canal  Company,  (2 
Dow,  519.)  Lord  Eldon  said,  that  if  the  canal  commis- 
sioners exceeded  their  power,  they  became  trespassers ; 
but  chancery  would  restrain  them  by  injunction,  and  keep 
them  strictly  within  the  limits  of  their  power.  The  case 
of  Agar  v.  The  Regent's  Canal  Company  ( Cooper's  Eq. 
Rep.  77.)  shows,  as  his  honor  the  chancellor  observes,  in 
Belknap  v.  Belknap,  "  that  the  jurisdiction  on  this  subject 
is  well  settled,  and  in  constant  exercise  ;  and  that  the  cases 
maintain  the  most  steady  uniformity  in  their  doctrine  and 
relief." 

It  was  contended,  however,  by  the  defendants'  counsel, 
on  the  argument,  that  the  injunction  granted  in  the  case 
should,  at  all  events,  be  so  modified,  as  to  permit  the 
taking  away  the  materials  already  severed  from  the  free- 
hold ;  as  in  cases  of  waste  committed  upon  timber,  where, 
subsequently  to  its  being  cut  down,  it  has  been  suffered  to 
remain  on  the  land ;  but  those  are  all  cases  of  tenancy,  in 
which  the  party  committing  the  waste  was  in  possession 
of  the  premises.  (5  Johns.  Ch.  Rep.  170.)  To  pernrt 
an  entry  in  this  case,  for  the  purpose  suggested,  would,  in 
effect,  be  to  authorize  a  repetition  of  the  trespass.  As 
there  are  no  facts  to  be  settled,  except  the  quantity  and 
value  of  the  materials,  which  may  be  ascertained  upon  a 
reference,  the  whole  controversy  turns  on  the  construction 
of  the  act  of  April,  1817;  and  from  the  opinion  which  1 
entertain  upon  that  question,  I  must  deny  the  present  mo- 
tion, and  order  the  injunction  to  be  retained. 

July  28  The  cause  was  set  down  for  a  hearing,  before  the  chan 

cellor,  on  the  petition  of  appeal,  and  copies  of  proceedings 
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&c.,  transmitted  by  the  circuit  judge,  on  notice  for  the        1823. 
purpose  to  the  appellants.  x^-s^-^. 

JEROME 

v. 
*Veile,  for  the  appellants.     He  cited  7  Vesey,  310.     17        R°*s. 

Vesey,   110.     2  Vesey,  jun.  415.  452.     2  Aik.  483.     2 


.  Ch.  Rep.  463.  3  JoAns.  Ch.  Rep.  602.  1  Fesey, 
jun.  188.  5  JWbw.  CA.  Rep.  21.  1  Fern.  127.  Eden 
on  Injunctions,  112.  20  Johns.  Rep.  735. 

Mitchell,  Buel  and  Cushman,  contra.  They  cited  2 
JbAns.  CA.  .Rep.  463.  1  Johns.  Ch.  Rep.  318.  9  Johns. 
Rep.  512.  2  Dow's  Rep.  519.  Cooper's  Rep.  77.  19 
Johns.  Rep.  259.  4  Johns.  Ch.  Rep.  497.  .Erfen  on  /n- 
iunctions,  107.  113.  139.  140.  Law*  o/  New-York,  sess. 
40.  ch.  196. 

THE  CHANCELLOR.  This  is  the  case  of  an  appeal  from 
an  interlocutory  decree  of  the  circuit  judge,  for  the  third 
circuit,  sitting  in  equity,  pronounced  on  the  21st  of  July 
instant,  and  by  which  decree,  the  injunction,  allowed  on 
the  loth  instant, is  continued  until  the  hearing.  The  rea- 
sons assigned  in  the  order  for  the  continuance  of  the  in- 
junction, are,  that  the  injury  complained  of  in  the  bill 
•f  irreparable  in  its  nature,  and  the  matter  set  up  in 
the  answer  insufficient  for  the  justification  of  the  de- 
fendants. 

Under  the  15th  section  of  the  judicial  act  of  the  last  ses- 
sion, (sess.  46.  ch.  182.)  an  appeal  lies  from  an  interloc- 
utory decree  of  a  circuit  judge,  provided  the  judge  certi- 
fies that  such  decree  involves  the  merits  of  the  cause,  and 
that  there  may  be  ground  for  appealing.  The  requisite 
certificate  was  given  in  this  case ;  and  as  the  chancellor  is 
directed,  by  the  act,  "  to  hear  and  decide  such' appeal  in  a 
summary  manner,"  I  allowed  the  cause  to  be  set  down 
forthwith  for  hearing,  upon  what  was  deemed  reasonable 
notice  to  the  parties,  under  the  circumstances  of  the  case. 

The  order,  continuing  the  injunction,  overruled  the  two 
grounds,  taken  in  support  of  the  motion  for  dissolving  the 
injunction,  and  which  were, 

1.  The  want  of  equity  in  the  bill. 

*2.  The  sufficiency  of  the  justification  set  up  in  the  an- 
Bwer. 
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1  823.  !•  I  nave  not  "3een  a^e  to  satisfy  myself  that  the  bill 

--«*-x<—*^  contains  sufficient  equity  to  warrant  the  injunction. 
JEROME  Tne  bill  contains  a  charge  of  trespass,  by  entering  upon 

Ross.  the  land  of  the  plaintiff,  and  digging,  throwing  up,  and  car- 
rying away,  large  parcels  of  stone,  from  a  ledge  of  stone 
and  mass  of  rock  on  the  premises.  Several  actions  have 
been  commenced  in  a  Court  of  record  to  recover  damages 
for  this  trespass  ;  but  it  is  not  stated  that  any  of  these  ac- 
tions have  been  brought  to  trial.  One  action  has  likewise 
been  instituted  before  a  justice  of  the  peace,  and  that  ac- 
tion has  been  tried,  and  the  plaintiff  recovered  damages  to 
the  amount  of  25  dollars.  The  plaintiff  has  his  complete 
and  perfect  remedy  at  law  for  the  trespass,  as  often  as  it 
may  be  repeated  ;  and  the  only  question  is.  whether  the 
injury  be  so  ruinous  and  irreparable  as  to  call  for  the  ex- 
traordinary interposition  of  a  Court  of  equity.  The  bill 
does  not  pretend  that  the  ledge  of  rock,  upon  which  the 
trespass  was  committed,  was  of  any  particular  use  or  value 
to  the  plaintiff,  or  that  he  ever  did  or  ever  intended  to  ap- 
ply it  to  any  valuable  purpose.  The  plaintiff  speaks  of 
the  injury  as  irreparable,  because  the  loads  of  stone,  taken 
from  the  mass  of  rock,  cannot  be  replaced  or  restored  ; 
but  as  he  does  not  state  that  the  rock  was  of  any  use  to 
him,  as  proper  or  fit  for  building,  fencing,  &c.,  or  that  it 
was  even  desirable  as  an  object  of  ornament  or  taste,  there 
was  no  need  of  having  the  same  identical  fragments  of 
stone  replaced,  and  the  injury  was  not,  in  the  sense  of  the 
law,  irreparable.  It  was  susceptible  of  a  perfect  pecuniary 
compensation.  The  case,  therefore,  seems  to  resolve  itself 
into  this  single  point,  whether  a  Court  of  equity  ought  to  in- 
terpose, by  injunction,  to  restrain  a  trespass,  when  the  in- 
jury does  not  appear  to  be  irremediable  and  destructive  to 
the  estate,  and  when  the  ordinary  legal  remedy  in  the 
Courts  of  law  can  afford  adequate  satisfaction. 

I  *  332  ]  *The  English  Court  of  Chancery  is  now  in  the  habit  of 

granting  injunctions  in  trespass,  when  the  case  is  pe- 
culiar and  special  ;  and  even  this  practice  came  into  use 
long  subsequent  to  the  date  of  our  revolution.  As  late  as 
1786,  (Mogg  v.  Mogg,  Dickens,  670.)  Lord  Thurlow  di- 
rected a  search  to  be  made,  to  see  if  ever  there  was  an  in- 
stance of  an  injunction,  where  a  mere  trespasser  entered 
upon  land  and  cut  timber;  and  as  no  such  precedes 
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could  bs  found,  he  denied  it  even  in  a  case  of  trespass  1823. 
in  cutting  down  timber.  But  since  that  time,  the  practice  **,^^~^s 
has  been  introduced,  and  justly  and  reasonably  applied  to  JEROME 
special  cases,  where  irreparable  ruin  would  have  followed  Ross 
the  refusal  to  enjoin  the  trespass.  It  was  allowed  by  Lord 
Thurlow,  in  Fleming's  case,  (cited  6  Vesey,  147.)  where 
the  defendant  had  worked  from  his  own  land  into  the  coal 
mine  of  the  plaintiff;  and  that  case  was  followed  by  Lord 
Eldon,  (6  Vesey,  147.  7  Ves.  307.)  on  the  principle  that 
irreparable  mischief  and  ruin  of  the  property,  as  a  mine, 
would  be  the  consequence,  if  the  party  was  not  stopped. 
On  the  same  ground,  the  injunction  is  granted  against  di- 
verting a  water-course  from  a  mill ;  (1  Bro.  588.)  against 
the  destruction  of  timber;  (10  Vesey,  290.)  against  the 
taking  of  stones  of  a  peculiar  value  ;  (17  Vesey,  128.)  or 
stones  from  a  quarry.  (18  Vesey,  184.)  But  all  these  are 
cases  of  great  and  irremediable  mischief,  which  damages 
could  not  compensate,  because  the  mischief  reaches  to  the 
very  substance  and  value  of  the  estate,  and  goes  to  the 
destruction  of  it  in  the  character  in  which  it  is  enjoyed. 
The  present  case  is,  in  no  reasonable  sense,  analogous  to 
those  cases.  The  plaintiff  does  not  aver,  or  show,  that 
the  "  ledge  of  stone  and  mass  of  rock,"  on  which  the  tres- 
pass is  committed,  is  of  any  essential  use,  or  that  he  does 
or  can  apply  it  to  any  valuable  purpose.  It  is  very  possi- 
ble that  this  "  ledge  of  rock "  may  be  some  precipitous, 
naked,  barren  hill,  absolutely  worthless  for  any  other  pur- 
pose than  that  to  which  the  defendants  apply  it.  Is  the 
case,  then,  to  be  compared  to  that  of  a  lead  *or  coal  mine,  [  *  333  ] 
or  a  quarry  of  marble,  or  a  fine  building,  or  precious  stone, 
or  a  grove  of  timber,  or  a  mill  establishment,  which  the 
Court  of  Chancery  has  thought  proper  to  protect  from 
trespass  and  ruin,  by  the  strong  and  menacing  hand  of  an 
injunction?  Certainly  not;  and  if  the  plaintiff  is  entitled  to 
an  injunction  in  this  case,  I  do  not  see  why  every  man,  in 
possession  of  land,  may  not  call  for  an  injunction  to  pro- 
tect him  from  his  neighbor's  trespasses  in  every  possible 
case. 

The  objection  to  the  injunction,  in  cases  of  private 
trespass,  except  under  very  special  circumstances,  is,  that 
it  would  be  productive  of  public  inconvenience,  by  draw- 
ing cases  of  ordinary  trespass  within  the  cognizance  of 
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equity,  and  by  calling  forth,  upon  all  occasions,  its  powei 
to  punish  by  attachment,  fine  and  imprisonment,  for  a  fur- 
tner  commission  of  trespass,  instead  of  the  more  gentle 
common  law  remedy  by  action,  and  the  assessment  o 
damages  by  a  jury.  In  ordinary  case?,  this  latter  remedy 
has  been  found  amply  sufficient  for  the  protection  of  prop- 
erty ;  and  I  do  not  think  it  advisable,  upon  any  principle 
of  justice  or  policy,  to  introduce  the  chancery  remedy  as 
its  substitute,  except  in  strong  and  aggravated  instances 
of  trespass,  which  go  to  the  destruction  of  the  inheritance, 
or  where  the  mischief  is  remediless.  This  was  the  opinion 
and  doctrine  which  I  had  occasion  to  declare  in  the  case 
of  Stevens  v.  Beekman,  (1  Johns.  Ch.  Rep.  318.)  and  it 
appears  to  be  the  English  doctrine,  and  the  practice  of 
this  Court  has  been  in  conformity  to  it.  I  do  not  know  a 
case  in  which  an  injunction  has  been  granted  to  restrain  a 
trespasser,  merely  because  he  was  a  trespasser,  without 
showing  that  the  property  itself  was  of  peculiar  value,  and 
could  not  well  admit  of  due  recompense,  and  would  be 
destroyed  by  repeated  acts  of  trespass.  In  ordinary  cases, 
the  damages  to  be  assessed  by  a  jury  will  be  adequate  for 
a  check  and  for  a  recompense.  Every  man  is  undoubted- 
ly entitled  to  be  protected  in  the  possession  and  enjoy- 
\  *  334  1  rnent  of  his  property,  *though  it  may  be  of  no  intrinsic 
value.  He  may  have  on  his  land  a  large  mound  of  useless 
stone  or  sand,  which  he  may  not  deem  worth  the  expense 
of  inclosing,  and  yet  it  would  be  a  trespass  for  any  person 
to  remove  any  portion  of  the  stone  or  sand  without 
his  consent;  and  he  would  be  entitled  to  his  action, 
even  though  the  damages  were  nominal.  But  would  it  be 
proper  for  this  Court  to  assume  cognizance  of  such  a  tres- 
pass, and  lay  the  interdict  of  an  injunction  upon  it  ?  I  ap- 
prehend not. 

The  bill,  to  which  I  am  still  confining  myself,  does  not, 
except  in  a  very  imperfect  manner,  disclose  the  pretences 
or  claim  of  right  under  which  the  trespass  has  been  com- 
mitted. It  only  states,  that  the  defendants  are  engaged  in 
building  a  dam  in  Hudson's  river,  near  the  north  line  of 
the  city  of  Troy,  and  that  the  materials  taken  from  the 
ledge  of  rock  are  applied  to  the  dam  ;  that  one  of  the  de- 
fendants acts  as  engineer  in  that  operation,  and  that  the 
defendants  pretend  that  they  are  acting  on  behall  of 
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this  state,  and  by  authority  of  the  statutes  relative  to  1823. 
canals.  But  admitting  that  the  defendants  do  pretend  to 
act  by  public  authority  in  their  commission  of  the  trespass, 
it  does  not  alter  the  principle ;  and  the  trespass  itself  must 
be  of  the  character  I  have  described,  before  a  Court  of 
equity  can  be  called  upon  to  interfere  by  injunction.  Ah 
the  cases  referred  to,  were  those  in  which  the  trespass 
went  to  the  destruction  of  the  property,  as  it  had  been 
held  and  enjoyed.  In  the  case  of  ^gar  v.  The  Regent's 
Canal  Company,  (Cooper's  Eq.  Rep.  77.)  the  defendants 
were  empowered  by  a  private  act  of  parliament  to  cut  a 
canal ;  the  line  of  the  canal  had  been  prescribed,  and  they 
departed  from  that  line,  and  were  carrying  the  canal 
through  a  garden  and  rickyard  ;  and  Lord  Eldon  allowed 
an  injunction.  So,  in  the  case  of  Shand  v.  Henderson. 
(2  Dow,  519.)  the  Aberdeen  Canal  Navigation  Company 
were  charged  with  having  taken  and  appropriated  lands  to 
their  use,  by  unwarrantably  deviating  from  the  line  par- 
ticularly prescribed  by  statute,  *and  an  injunction  to  re-  [  *  335  ] 
strain  the  Canal  Company  within  their  limits,  was  admit- 
ted to  be  proper.  But  in  both  these  cases,  the  companies 
were  making  a  permanent  appropriation  of  the  land,  and 
destroying  the  inheritance;  and  upon  the  acknowledged 
principle,  in  all  the  cases,  it  was  necessary  to  restrain  them. 
In  the  case,  also,  of  Hughes  v.  The  Trustees  of  Merton 
College,  (1  Vescy,  188.  and  Belt's  Supp.)  the  commis  • 

sioners  of  a  turnpike  company  entered,  took  possession  of, 
and  were  destroying,  by  digging  for  gravel,  large  garden 
grounds  of  the  plaintiff,  who  was  a  gardener  by  trade. 
The  turnpike  act  had  specially  excepted  gardens,  as  well 
as  orchards,  planted  walks,  &c. ;  and  Lord  Hardtvicke 
thought  it  a  clear  case  of  trespass,  and  of  such  a  nature, 
that  the  plaintiff  was  entitled  to  seek  his  remedy  by  in- 
junction, though  he  had  his  remedy  at  law.  But  he 
admitted,  that  if  there  had  been  any  ground  for  doubt, 
whether  or  not  the  commissioners  had  authority,  he  would 
not  have  interposed  until  the  doubt  had  been  removed, 
and  the  matter  finally  determined  at  law.  And  it  is  to 
be  observed,  that  here  was  the  destruction  of  what  a  man 
was  using  as  his  trade  or  livelihood. 

Several  cases  have  occurred  in  this  Court,  in  which  pub- 
lic trustees  have  been  restrained  by  injunction  from  acts  of 
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1823.       trespass  ;   but  the  acts  were  such  as  went  to  destroy  the 
• -J*-~N^-^-'  enjoyment  of  valuable  property  and  privileges. 

Thus,  in  the  case  of  Gardner  v.  The  Tntstees  of  New- 
Ro»a.  burgh,  (2  Johns.  Ch.  Rep.  162.)  the  trustees  were  going 
to  divert  a  stream  of  water  that  had  flowed  immemorially, 
and  had  supplied  the  brickyard,  the  distillery,  and  mil) 
erections  of  the  plaintiff;  and  the  case  not  being  deem- 
ed within  the  provisions  of  the  act  in  favor  of  those 
trustees,  an  injunction  was  granted.  Afterwards,  in  Bel- 
knap  v.  Belknap,  (2  Johns.  Ch.  Rep.  463.)  an  injunction 
was  allowed  upon  the  same  principle,  of  preventing  a 
great  and  irreparable  mischief.  In  that  case,  inspectors 
under  an  act  of  the  legislature  for  draining  certain  swamps 
*  336  ]  *and  bog  meadows,  for  the  benefit  of  some  individuals, 
undertook  to  lower  a  large  pond  of  400  acres,  by  cutting 
down  the  outlet,  which  would  destroy  the  value  of  the 
pond  and  outlet  as  a  source  of  water  for  the  use  of  mills 
established  on  the  outlet.  It  was  considered  to  be  an  in 
terference  not  warranted  by  the  statute,  and  to  be  a  great 
and  special  trespass,  leading  to  lasting  mischief,  and  the 
destruction  of  the  estate.  It  was  further  observed,  that  it 
was  not  a  case  which  concerned  the  public,  but  one  of 
mere  private  convenience  and  profit,  and  the  act  ought  to 
be  strictly  construed. 

These  cases  all  show,  that,  in  respect  to  acts  of  trespass 
committed  upon  land,  even  by  persons  in  a  public  trust, 
under  color  of  law,  the  Court  has  not  interfered  by  in- 
junction, unless  where  the  trespass  was  permanent,  as  well 
as  grievous,  or  went  to  destroy  the  value  of  the  property 
to  the  owner.  It  is  not  sufficient  that  the  act  be  simply, 
per  se,  a  trespass ;  but  it  must  be  a  case  of  mischief  and  of 
irreparable  ruin  to  the  property,  in  the  character  in  which 
it  has  been  enjoyed.  In  all  other  cases,  the  common  law 
remedy  is  deemed  to  be  adequate,  and  perfectly  com- 
petent to  give  compensation,  as  well  as  to  deter  and  pre- 
vent the  repetition  of  the  trespass,  by  the  exemplary 
damages  which  it  will  inflict. 

A  Court  of  equity  will  sometimes  interfere  to  prevent 
a  multiplicity  of  suits,  by  a  bill  of  peace.  The  principle  is 
stated  in  Lord  Tenham  v.  Herbert,  (2  Afk.  483.)  and  in 
Eldridge  v.  Hill  fy  Murray  (2  Johns.  Ch.  Rep.  281.) 
But  that  is  only  in  cases  where  the  right  is  controverted 
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by  numerous  persons,  each  standing  on  his  own  preten- 
sions ;  and  it  has  no  application  to  the  case  of  one  or  more 
persons  choosing  to  persevere  in  acts  of  trespass,  in  despite 
of  suits  and  recoveries  against  them.  A  troublesome  man  Ro»s. 
may  vex  and  harass  his  neighbor,  by  throwing  down  his 
fences,  and  turning  cattle  upon  his  grounds,  or  by  passing 
over  them,  or  otherwise  annoying  him :  but  it  is  to  be  pre- 
sumed, *that  repeated  recoveries  for  damages,  with  the  [  *  337 
punishment  of  costs,  and  such  smart  money  as  a  jury 
would  naturally  give,  would  soon  effectually  correct  any 
such  disposition.  At  any  rate,  I  do  not  know  that  a  Court 
of  equity  has  ever  interfered  merely  to  correct  such  a 
practice ;  and  it  would  certainly  require  very  strong  evi- 
dence of  the  inefficacy  of  the  ordinary  legal  remedies  for 
compensation,  as  well  as  for  correction,  before  this  Court 
would  venture  to  assume  a  jurisdiction  hitherto  unknown. 

For  these  reasons,  I  am  of  opinion,  that  the  bill  itseli 
does  not  contain  matter  sufficient  to  warrant  or  sustain 
the  injunction ;  and  that  the  plaintiff  ought  to  have  been 
left  to  his  remedy  at  law. 

2.  But,  admitting  that  the  injunction  was  warranted  by 
the  bill,  the  next  question  is,  whether  the  answer  does  not 
contain  a  sufficient  justification. 

It  appears  by  the  answer,  that  the  defendants  are  em- 
ployed by  the  canal  commissioners  to  complete  a  leek 
and  dam  in  the  Hudson  river,  and  that  the  work  is  carry- 
ing on  under  the  direction  of  one  of  the  defendants,  who 
is  the  principal  engineer  employed  on  the  Champlain  canal; 
md  that  by  an  agreement  between  the  persons  engaged 
to  build  the  dam,  and  one  of  the  canal  commissioners, 
the  materials  for  filling  the  dam  were  to  be  furnished  from 
the  rocky  hill  near  the  dam,  and  from  which  materials  for 
that  purpose  had  been  previously  taken  without  objection. 
It  further  appears,  that  the  erection  and  construction  ot 
the  dam  is  absolutely  necessary  for  the  completion  of  the 
Champlain  canal,  because  a  part  of  the  canal,  upon  the 
plan  adopted  by  the  canal  commissioners,  cannot  be  sup- 
plied with  the  necessary  quantity  of  water  in  any  other 
way;  that  the  commissioners  have  taken  the  posses- 
sion and  control  of  the  dam,  and  the  lock  connected  with 
it,  upon  the  terms,  and  under  the  provision .  of  the  act, 
entitled,  "an  act  respecting  the  navigation  of  Hudson't 
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182J.       nt'er  between  Troy  and  Waterford;"  and  that  these  works 

-^-v— ^^  *are  an  essential  part  of  the  canal,     It  further  appears, 

JEROME       tna{  ^e  defendant  Jerome,  the  principal  engineer,  and  in 

RJ»».  the  employment  of  the  canal  commissioners,  entered 
upon,  and  located  a  sufficient  quantity  of  the  rocky  hill 
near  the  dam,  for  the  purpose  of  procuring  good  and  sub- 
stantial materials  for  filling  in  the  timber  cribs  in  the  dam, 
and  the  location  was  seen  and  approved  of  by  the  acting 
canal  commissioner  on  the  Champlain  canal;  that  the 
stone  have  been  taken  along  the  foot  of  the  hill,  pene 
trating  its  steep  side  for  about  thirty  feet;  that  the 
stone  and  rock  broken  up  and  taken  away,  are  useless  for 
building  or  fencing ;  and  that  there  is  sufficient,  or  nearly 
sufficient,  stone  already  broken  up  upon  the  premises  to 
complete  the  dam,  the  expense  of  breaking  up  of 
which  cost  upwards  of  800  dollars ;  that  the  rock  is  not 
above  60  rods  from  the  river,  and  it  furnishes  the  most 
suitable  and  convenient  materials,  and  can  be  taken 
with  less  injury  to  the  owners  than  any  other  upon 
that  side  of  the  river.  They  admit  the  recovery  before 
the  justice,  but  they  insist  upon  their  authority  under  the 
statute  to  take  the  stone,  and  that  the  recovery  is  erro- 
neous ;  and  they  have  already  brought  a  certiorari  for 
the  purpose  of  having  the  judgment  reversed. 

After  the  opinion  which  has  been  expressed  upon  the 
first  point,  it  is  not  necessary,  for  the  present  disposition 
of  the  case,  to  give  any  decided  opinion  on  the  validity  of 
the  matter  alluded  to  in  the  bill,  and  expressly  set  up  in 
the  answer  by  way  of  justification.  It  might,  perhaps,  be 
as  well  to  avoid  it  altogether,  inasmuch  as  the  justification 
under  the  canal  acts  is  a  legal  question,  and  which  ap- 
pears from  the  pleadings  to  be  pending  at  law.  But  as 
this  second  point  was  discussed  and  passed  upon  by  the 
Court  below,  and  as  it  has  been  raised  and  discussed  be- 
fore me,  without  objection,  and  is  involved  in  the  decree 
appealed  from,  and  as  the  essential  facts  leading  to  that 
justification  are  founded  on  statute  powers,  and  are  not 
[*339]  *con  trover  ted,  it  cannot  be  improper  to  take  it  into  con- 
sideration ;  and  it  would  be  required,  if  I  am  to  pass  in  re- 
view the  whole  merits  of  the  decree. 

The  canal  commissioners,  in  the  erection  of  the  lock 
and  dam  in  question  *ave  the  same  powers  that  are  con 
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ferred  upon  them  in  respect  to  the  Champlain  canal.  By  1823. 
the  act  referred  to  in  the  answer,  (sess.  44.  c.  78.)  the 
canal  commissioners  were  authorized  to  complete  the 
lock  and  dam,  "  in  order  to  connect  the  Champlain  canal 
with  sloop  navigation,"  if  they  should  deem  it  advisable, 
and  should  signify  in  writing  their  intention  to  do  the 
same.  The  answer  avers  that  they  have  done  so.  It  be- 
comes, therefore,  essentially  part  and  parcel  of  the  Cham- 
plain  canal,  and  the  real  property  appropriated  for  the  site 
of  the  lock  and  its  appendages,  vests  in  the  people  of  this 
state,  on  the  completion  of  the  lock  and  dam,  and  the 
canal  commissioners  are  authorized  to  establish  and  col- 
lect tolls  at  the  lock. 

Assuming,  then,  as  a  clear  and  plain  proposition,  that 
the  canal  commissioners  are  vested  with  the  same  powers 
in  the  erection  of  this  dam,  as  in  the  construction  of  works 
on  any  part  of  the  line  of  the  canals,  they  had  a  right  to 
take  possession  of,  and  use  the  ledge  of  rock  in  question, 
for  the  construction  of  the  dam.  The  3d  section  of  the 
act  of  the  15th  of  April,  1817,  "respecting  navigable 
communications  between  the  great  western  and  northern 
lakes  and  the  Atlantic  ocean,"  (sess.  40.  c.  262.)  declared, 
that  it  should  be  "  lawful  for  the  canal  commissioners, 
and  each  of  them,  by  themselves,  and  by  any  and  every 
superintendent,  agent,  and  engineer,  employed  by  them, 
to  enter  upon,  take  possession  of,  and  use,  all  and  sin- 
gular any  lands,  waters  and  streams,  necessary  for  the 
prosecution  of  the  improvements  intended  by  this  act ; 
and  to  make  all  such  canals,  feeders,  dikes,  locks,  dams, 
and  other  works  and  devices,  as  they  may  think  proper 
for  making  said  improvements,  doing,  nevertheless,  no  un- 
necessary damage." 

*The  case  before  us  falls  precisely  within  the  words  of  [  *  340 
thn  provision.  The  commissioners,  and  those  under 
them,  may  enter  upon  and  use  any  lands  necessary  for  the 
prosecution  of  the  improvements  intended  by  the  act.  The 
dam  in  question,  being  connected  with  the  Champlain 
canal,  is  an  improvement  within  the  meaning  of  the  act. 
What  lands  are  necessary  to  be  entered  upon,  and  used, 
must  rest  in  the  judgment  of  the  commissioners,  and  all 
lhat  can  be  required  is,  that  they  act  with  good  faith,  and 
with  sound  discretion.  The  word  "  necessary  "  does  not 
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1823.  mean  absolute  and  indispensable,  or  that  without  the  use 
of  the  land,  in  the  given  case,  the  work  could  not  possibly 
go  on.  That  would  be  the  same  as  extreme  necessity. 
The  legislature  used  the  word  in  a  more  reasonable  and 
popular  sense.  It  is  sufficient  that  the  land  used,  and  the 
materials  taken  from  it,  are  needful  and  conducive  to  the 
object,  and  more  convenient  in  the  application,  and  less 
valuable,  and  the  use  of  them  less  injurious  to  the  owner, 
than  any  that  might  readily  be  selected.  There  must; 
from  the  reason  of  the  thing,  and  the  nature  of  the  ca^e, 
be  great  latitude  of  discretion  in  the  selection  of  the  land 
and  the  materials ;  and,  in  the  present  case,  it  is  perfectly 
apparent,  that  the  canal  commissioner  located  the  ground 
from  which  the  materials  for  filling  in  the  dam  were  to  be 
taken,  with  judgment,  and  according  to  the  spirit  and  let- 
ter of  the  act.  He  did  take  care,  as  the  act  required,  to 
do  no  unnecessary  damage.  The  materials  must  have  been 
taken  from  some  adjoining  land  ;  and  from  whence  could 
they  have  been  taken  with  more  discretion  ? 

I  cannot  perceive  any  room  for  doubt,  as  to  the  power 
of  the  commissioners  to  enter  upon  and  use  the  ledge  of 
rock  in  question,  for  the  purpose  of  making  the  dam. 
There  is  no  avoiding  this  conclusion,  unless  we  can  main- 
tain the  construction,  that  the  act  only  intended  that  the 
Commissioners  might  enter,  use,  and  take  possession  of 
land,  for  permanent  appropriation  of  the  whole  fee  of  the 
(*341  j  *land,  and  not  for  temporary  use.  According  to  this  con- 
struction, if  they  wanted  room  adjoining  the  canal,  for  a 
temporary  deposit  of  materials  for  locks  and  dams,  or  a 
right  of  way  or  passage  to  the  canal,  or  the  materials  of 
stone,  gravel,  clay,  &c.  from  the  adjoining  lands,  they 
could  not  use  them,  without  at  the  same  time  appropria- 
ting the  fee  of  the  land.  But  why  should  the  commis- 
sioners be  obliged  to  appropriate  a  greater  interest  in  the 
adjoining  land  than  is  requisite  for  the  public  object  ?  and 
what  possible  objection  can  there  be  to  the  construction, 
allowing  them  to  make  as  much  use  of  the  adjoining 
grounds  as  should  be  necessary  for  the  prosecution  of  the 
improvements,  and  no  morel  The  precaution  enjoined 
upon  them,  t«  do  no  unnecessary  damage,  seems  to  imply, 
that  they  were  authorized  to  make  a  temporary  use  of  the 
lands.  The  act  of  1816  authorized  the  commissioners  to 
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explore  and  examine  the  lands  contiguous  to  the  probable  1823. 
course  of  the  canal,  and  to  cause  surveys  and  levels  to  be 
laken.  This  necessarily  implied  a  right  of  entry  upon 
lands  for  these  purposes.  The  act  of  1820  (sess.  43.  c. 
202.  s.  3.)  also  authorized  them  to  enter  upon  any  lands 
contiguous  to  the  canals,  or  the  works  connected  there- 
with, "and  to  dig  for,  work,  get,  and  carry  away,  and  use, 
all  such  stone,  gravel,  clay,  timber,  and  other  materials,  as 
might  be  necessary  or  proper,  in  their  opinion,  for  the  rep- 
aratio-i  of  the  canals,  or  the  works  connected  therewith, 
doing  as  little  damage  thereby  as  the  nature  of  the  case 
would  permit."  The  commissioners  would  then  be  au- 
thorized to  take  the  stone  from  the  ledge  of  rock  in  ques- 
tion to  repair  this  dam  in  the  Hudson:  and  can  it  be  rea- 
sonably supposed,  that  the  legislature  did  not  intend 
they  should  have  this  power  for  the  necessary  construc- 
tion of  the  dam  in  the  first  instance  ?  The  public  utility 
is  as  much  concerned  in  the  exercise  of  the  one  power 
as  of  the  other,  and  these  several  canal  acts  constitute  a 
distinct  code  of  statute  law,  and  are  to  be  taken  and  con- 
strued together,  as  being  made  *in  furtherance  of  one  [  *  342 
great,  useful,  and  splendid  public  object,  and  which,  in 
the  language  of  the  legislature,  in  their  act  of  1817, 
will  "  promote  agriculture,  manufactures,  and  commerce, 
mitigate  the  calamities  of  war,  and  enhance  the  blessings 
of  peace,  consolidate  the  union,  and  advance  the  pros- 
perity and  elevate  the  character  of  the  United  States." 
Statutes  made  for  the  public  good,  and  for  general  and 
beneficent  national  purposes,  are  to  receive  a  very  liberal 
construction,  and  to  be  expounded  in  such  a  manner,  as 
that  they  may,  as  far  as  possible,  attain  the  end.  The 
rule  is,  that  they  are  to  be  so  construed,  as  not  to  advance 
a  private  and  destroy  the  public  interest,  but  always  to 
advance  the  public  interest,  doing  as  little  damage  as  pos- 
sible to  the  private  interest.  (11  Co.  73.  b.  Str.  253.  2 
Vern.  431.)  So,  it  is  a  general  rule  of  interpretation,  that 
a  greater  will  include  a  less  interest ;  and  a  provision  as  to 
more  objects  than  one,  includes  a  provision  for  one  of 
those  objects. 

1  have  no  doubt,  therefore,  that  under  the  general  au- 
thority to  enter  upon  and  use,  any  lands  necessary  for  th*. 
prosecution  of  the  improvements,  doing  no  unnecessary 
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1823.  damage,  the  commissioners,  and  the  defendants,  by  their 
authority,  might  lawfully  enter  upon  and  use  the  ledge  of 
rock  in  question  for  the  building  of  the  dam ;  and  that  a 
contrary  construction  is  not  only  against  the  words,  but 
is  too  narrow  and  too  rigid  for  the  liberal  spirit  and 
enlarged  policy  of  the  act,  and  the  immense  pressure  of 
the  public  interest.  If  there  was  ever  a  case  in  the  ordi- 
nary pacific  operations  of  government,  in  which  all  petty 
private  interests  should  be  made  subservient  to  the  interest 
of  an  entire  people,  this  is  one.  The  canals  were  under- 
taken "  in  full  confidence  that  the  congress  of  the  United 
States,  and  the  states  equally  interested  with  this  state  in 
the  commencement,  prosecution,  and  completion  of  these 
important  works,  would  contribute  their  full  proportion 
of  the  expense."  We  have  not,  as  yet,  realized  the  fruits 
*  343  ]  *of  that  confidence,  and  we  are  left  to  bear  singly  the 
whole  expense,  as  well  as  to  enjoy  all  the  honor  and 
glory  of  this  stupendous  undertaking.  We  have  advanced 
too  far  to  recede.  The  whole  entire  plan  must  and  will 
be  completed.  All  little  impediments  must  be  sur 
mounted ;  and  the  powers  of  the  commissioners  must  be 
taken  to  be,  as  they  were  certainly  intended  to  be,  com- 
mensurate with  the  duties  to  be  performed.  In  the  lan- 
guage which  I  had  occasion  to  use  at  the  last  session  of 
the  Court  of  Errors,  in  Rogers  v.  Bradshaiv,  and,  as  I  pre- 
sume, with  the  entire  approbation  of  the  senate,  "  we 
must  take  expressions  in  the  most  extensive  sense,  when  it 
is  probable  the  lawgiver  had  in  view  every  thing  pointed 
out  by  that  extensive  sense,  and  when  we  give  to  the  ex- 
pressions the  sense  most  suitable  to  the  subject,  and  best 
adapted  to  the  facility  and  success  of  a  great  and  generous 
scheme  of  public  policy." 

There  is  an  additional  provision  in  the  3d  section  of  the 
act  of  1817,  which  declares,  "  that  in  case  any  lands, 
waters,  or  streams,  taken  and  appropriated  for  any  of  the 
purposes  aforesaid,  shall  not  be  given  or  granted  to  the 
people  of  this  state,"  it  shall  be  the  duty  of  the  canal 
commissioners  to  cause  the  loss  and  damage,  if  any,  over 
and  above  the  benefit  and  advantage  to  the  owner,  to  be 
certified  in  the  way  pointed  out,  and  the  damages  to  be 
paid,  and  the  fee  simple  of  the  premises  so  appropriated 
shall  vest  in  the  people  of  this  state." 
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This  provision  applies  only  to  lands  taken  and appropri-  1823. 
ated,  and  which,  I  should  rather  think,  means  lands  per- 
manently  applied,  so  as  to  be  entirely  lost  to  the  owner, 
and  not  lands  affording  a  temporary  use  for  passage  and  Ross 
deposit,  or  for  procuring  materials  for  the  locks,  dams, 
&c.  But  there  is  no  sufficient  reason  to  consider  this 
latter  part  of  the  section  as  qualifying  arid  controlling  the 
general  powers  given  in  the  former  part  of  it.  The  gen 
eral  power  is,  to' enter  upon  and  use  all  lands  necessary  for 
the  prosecution  *of  the  improvements,  and  to  make  canals,  [*344| 
feeders,  locks,  dams,  SfC.,  doing,  nevertheless,  no  unneces- 
sary damage ;  and  then  comes  the  provision,  that  any  lands 
taken  and  appropriated  for  any  of  the  purposes  aforesaid, 
shall  be  paid  for  and  vest  in  the  state.  There  was  no  need 
that  the  fee  of  lands  used  only  for  a  temporary  purpose, 
should  be  vested  in  the  public.  If  the  owner  is  paid  for 
the  damage  occasioned  by  the  .temporary  use  of  his  lands, 
it  is  all  that  he  can  justly  require,  and  this  compensation 
the  state  is  bound  to  give  him.  If  the  act  we  are  examin- 
ing has  omitted  to  make  any  provision  for  the  assessment 
and  payment  of  damages  for  such  temporary  use,  it  may 
have  escaped  the  attention  of  the  legislature,  or  the  case 
may  have  been  deemed,  at  the  time,  immaterial  and  unim- 
portant. The  omission,  however,  if  it  be  one,  does  not 
prevent  the  right  of  the  commissioners  to  enter  and  use 
the  land ;  nor  prevent  the  just  claim  of  the  owner  upon 
the  commissioners  or  the  legislature  for  his  reasonable 
compensation.  The  commissioners  are  not  trespassers, 
when  the  act  authorizes  them  to  enter,  if  they  enter  before 
the  damages  are  paid  for.  This  was  so  understood  and 
declared,  in  Rogers  \.  Bradshaw,  already  referred  to.  The 
claim  for  compensation  arises  after  the  use  has  been  had  ; 
and  the  damages  cannot  well  be  assessed  before  they  have 
arisen.  Whatever,  therefore,  may  be  the  better  construc- 
tion as  to  the  mode  of  ascertaining  and  enforcing  the  com- 
pensation, it  doe?  not  affect  the  right  of  the  commissioners 
to  enter,  nor  justify  the  interference  of  a  Court  of  equity  to 
interdict  their*  entry. 

It  is  probable  the  legislature  considered  that  the  cai;al 
commissioners  had  sufficient  discretionary  power  to  pay 
for  all  damages  arising  from  the  temporary  use  of  lands, 
upon  which  they  might  enter  for  the  prosecution  of  the 
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1&23.  improvements,  and  the  appropriation  of  materials,  which 
they  might  derive  from  such  use.  Their  discretion,  in  the 
expenditure  of  the  canal  moneys,  is  very  large.  They  are 
*"  to  cause  the  same  to  be  expended  in  the  most  prudent 
and /economical  manner,  in  all  such  works  as  may  be  prop- 
er to  make  the  canals."  And  as  they  are  to  do  no  unne 
cessary  damage,  it  was  doubtless  intended  that  all  necessary 
damage  should  be  paid  for  by  them.  The  only  difficulty 
in  the  case  is,  how  to  assess  the  damages  when  the  parties 
cannot  agree.  If  the  lands  are  appropriate?  permanently 
by  the  transfer  of  the  fee,  or  if  materials  are  taken  from 
adjoining  lands  for  reparations  of  injuries  to  the  canals, 
or  the  works  connected  therewith,  the  statute  points  out  a 
specific  mode  of  assessment.  As  all  these  canal  statutes 
are  to  be  taken  and  construed  together,  as  being  made  in 
pari  matcria,  the  damages  resulting  from  a  temporary  use 
of  the  land,  fall  within  the  equity  of  these  provisions  ;  and 
ihe  commissioners  would  be  justified  in  adopting  one  of 
them,  or  the  owner  might,  perhaps,  by  application  to  the 
Supreme  Court,  or  to  a  Court  of  equity,  enforce  an  assess- 
ment and  payment,  in  the  mode  provided  for  in  other 
cases. 

But  the  question  of  compensation  is  distinct  from  the 
right  of  entry  to  take  and  use  the  land  necessary  for  the 
purpose  of  the  improvements  ;  and  that  right  I  hold  to  be 
unquestionable,  provided  it  be  not  abused  in  the  exercise, 
through  the  want  of  good  faith  or  due  discretion.  If  the 
commissioners  enter  to  procure  necessary  materials,  and 
they  keep  within  the  limits  of  a  reasonable  discretion,  and 
do  no  unnecessary  damage,  they  come  within  the  range  of 
the  strong  powers  conferred  upon  them,  and  their  entry  is 
justified  i»y  the  statute. 

\  am  of  opinion,  therefore,  on  this  second  point,  as  well 
•is  on  the  other,  that  the  injunction  ought  to  be  dissolved. 

The  case  is  interesting  in  every  point  of  view  ;  and  I 
have  examined  it  with  all  the  care  arid  diligence  that  the 
closing  period  of  my  office  would  permit.  I  regretted  that 
the  case  pressed  upon  me  at  so  late  a  moment ;  and  I  re- 
gret, still  more,  that  I  should  be  obliged,  in  the  very,  last 
act  of  my  judicial  life,  to  overrule  one  of  the  earnest  decis- 
*  346  ]  ions  in  *equity  of  one  of  my  junior  brethren,  for  whom  I 
entertain  a  sincere  resp ect,  and  to  whom  I  look  forward 
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with  confident  expectation,  for  an  administration  of  justv«c,       1823. 
pure  and  intelligent. 

I  shall  order  that  the  interlocutory  decree  appealed  fix.m 
be  reversed  ;  that  the  injunction,  issued  by  the  Circ-.it 
Court,  be  dissolved ;  and  that  the  cause  be  remanded,  to 
the  end  that  such  further  proceedings  may  be  had  upon 
the  bill  filed  in  the  Court  below  as  shall  be  just. 

Order  accordingly. 


July  3 Is/.  This  day  the  CHANCELLOR  terminated  his 
judicial  labors,  having  heard  and  decided  every  case  and 
motion  brought  before  him. 

By  the  9tn  aiticle  of  the  new  constitution  of  the  state, 
the  commissions  of  all  persons  holding  civil  offices  were  to 
expire  on  the  last  day  of  December,  1822  ;  but  the  officers 
then  in  commission  were  to  continue  to  hold  their  offices 
until  new  appointments  were  made.  No  new  commission 
having  been  issued,  the  CHANCELLOR  remained  in  office 
until  the  31st  of  Jufy.  when,  having  attained  the  age  of 
sixty  years,  the  period  limited  by  tne  constitution,  (art.  v. 
sec.  3.)  for  the  tenure  of  the  offices  of  chancellor  and 
judges  of  the  Supreme  Court,  (a)  his  judicial  functions 
ceased. 

(a)  Tliis  very  singular  limitation,  introduced  into  the  first  constitution 
of  the  state,  in  1777,  was  inserted,  it  is  understood,  to  prevent  a  recur- 
rence of  the  inconvenience  which  had  been  experienced  in  the  case  of  the 
individual  who  last  held  the  office  of  chief  justice  under  the  colonial  gov- 
ernment. Mr.  Hamilton,  in  1788,  (Federalist.  No.  70.)  speaking  of  this 
clause  of  the  constitution,  said,  that  there  were  few,  at  that  time,  who  did 
not  disapprove  of  *the  provision  ;  and  after  observing  that,  of  all  the  facul-  [  *  347  1 
ties  of  the  human  mind,  that  of  the  judgment  is  most  improved  and  re- 
fined by  age,  and  its  strength  most  likely  to  endure  in  men  who  survive 
that  period,  lie  remarks,  with  great  justice  and  feeling,  that  "  in  a  repub- 
lic, when;  fortunes  are  not  affluent,  and  pensions  not  expedient,  the  dis- 
mission of  men  from  stations  in  which  they  have  served  their  country 
long  and  usefully,  on  which  they  depend  for  subsistence,  and  from  which 
it  will  be  too  late  to  resort  to  any  other  occupation  for  a  livelihood,  ought 
to  have  some  better  apology  to  humanity,  than  is  to  be  found  in  the  imagi- 
nary danger  of  a  superannuated  bench." 

To  pans  laws,  on  the  spur  of  the  occasion,  ha?  been  considered  impol- 
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itic  and  unjust.     But  to  fashion  any  part  of  the  frame  of  a  government 
which  is  permanently  to  affect  a  whole  community,  in  all  its  dearest  rela 
lions  and  interests,  from  a  view  of  a  particular  case,  or  a  fact  of  very  rare 
~f  occurrence,  manifests  a  much  greater  want  of  wisdom,  and  a  feebler  sense 

°O5«.  of  justice.     That  such  a  limitation  should  have  been  continued  by  the 

convention,  assembled  in  Jlugust,  1821,  to  amend  the  constitution,  has 
been  a  matter  of  unfeigned  astonishment  to  persons  out  of  the  state,  and 
to  every  citizen  within  it,  not  intimately  acquainted  with  the  secret  histo- 
ry of  a  great  political  transaction;  more  especially,  when  a  new  article 
was  introduced,  giving  to  the  legislature  power  to  remove  persons  holding 
offices  during  good  behavior;  a  provision  which  would  seem  to  render 
any  further  guard  against  the  effects  of  a  premature  decay  of  the  under- 
standing of  our  judges,  quite  unnecessary.  We  might  search,  in  vain, 
the  history  of  mankind,  from  the  first  institution  of  civil  government,  to 
the  formation  of  the  constitution  of  the  state  of  New-  York,  for  a  similar 
limitation.  It  is  opposed  to  the  opinions  of  the  greatest  lawgivers,  states- 
men, and  political  writers,  in  all  those  states  and  countries  to  which  we 
are  accustomed  to  look  for  the  lights  of  wisdom,  and  the  lessons  of  expe- 
rience. It  is  a  satire  on  the  intellect  of  the  Bar,  and  a  standing  reproach 
to  the  discernment  and  integrity  of  those  to  whom  is  intrusted  the  powei 
of  appointment  to  office  ;  for  it  is  almost  certain,  that  one  fit  to  be  a  judge 
at  forty,  will  be  equally,  if  not  more,  competent,  at  sixty  years  of  ape 
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GENERAL    INDEX 


TO   THE 


PRINCIPAL    MATTERS    IN    THESE    REPORTS. 


A. 

ABATEMENT. 

Of  suit,  vide   ALIEN.      BARON  AND 
FEME. 

Of  nuisance,  vide  NUISANCE. 


ABSENT    AND    ABSCONDING 
DEBTORS. 

1.  A  creditor,  residing  abroad,  may 
institute  proceedings  here,  under 
the  act  for  giving  relief  against 
absent  and  absconding  debtors. 
(Sess.  24.     ch.  49.     1   N.    R. 
L.   157.)      Robbins  v.  Cooper, 

VI.  186 

2.  A  joint   creditor   may  institute 
proceedings     under     the      act, 
against    the    separate    property 
and   effects  of    an    absconding 
partner,  though  the  other  part- 
ner resides  here,  and  might  be 
arrested.       But     the     separate 
property  only  of  the  absconding 
partner  can  be  taken  under  the 
attachment;     for    the     creditor 
has  a  right  only  to  the  abscond- 
ing  debtor's  proportion   of  the 
surplus     remaining,    after    pay- 
ment   of    all     the     partnership 
debts.  t'6. 


ACCOUNT. 

1.  To  sustain  a  bill  for  an  account , 
there  must  be  mutual  demands : 
not  a  single  matter,  but  a  series 
of  transactions  on  one  side,  and 
of  payments  on  the  other.     Por- 
ter v.  Spencer,  II.  169 

2.  A  defendant  will  be  ordered  to 
account  for  moneys  overpaid,  in 
pursuance  of  an  usurious  con- 
tract.  Dey  v.  Dunham,     11.191 

3.  A  party  cannot  surcharge  and 
falsify  an  account,  unless  upor. 
the  ground  of  mistake,  or  error 
distinctly  charged.      Stoughton 
v.  Lynch,  II.  210 

4.  An  assignee  of  an  executor,  or 
of  the  administrator  of  an  ex- 
ecutor, cannot  be  called  to  an 
account  by  the  legatees,  where 
there  is  no  fraud  or  collusion, 
even  though  the  assets  could  be 
traced   and  identified.     Rayner 
v.  Pear  sail  and  others,    III.  578 

5.  Where  an  executor   put   bonds 
and   notes   due  to  the  testator, 
into  the  hands  of  an  attorney  to 
collect,  and  after  the  death  of 
the  executor,  the    attorney  col- 
lected the  money,  and  applied  it 
to  his  own  use,  and  became  in- 
solvent :    Held,  that  the  estate 
of  the  executor  was  not  chargp- 
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able  with  the  loss,  especially 
after  a  lapse  of  more  than  six 
years.  Rayncr  v.  Pearsall  and 
others,  III.  578 

f>  Where  the  administrator  of  an 
executor,  in  his  answer  to  a  bill 
filed  by  the  representatives  and 
legatees  of  the  testator,  for  an 
account,  &.C.,  sets  forth  an  ac- 
count, and  avers,  that  he  had 
fully  administered,  &.C.,  and  had 
distributed  the  surplus,  being  a 
trifling  sum,  the  Court  refused 
to  order  a  reference  to  a  master 
for  a  further  account,  especially 
after  a  lapse  of  twelve  years,  ib. 

7.  Where  the   charges   in   the  bill 
are   specific,   setting    forth    the 
items  of  the  account,  with  their 
dates,  on  an  order  of  reference 
for  an   account,   the   inquiry  is 
not    open    beyond    the    special 
matter   charged;    although    the 
bill  may  contain  a  general  charge 
at  the  conclusion,  and  a  prayer 
for  "  a  full  account  concerning 
the    premises."       Conscqua     v. 
Fanning  and  others,        III.  587 

8.  If    a    merchant    abroad    sends 
goods  to   a    merchant   here,  by 
his  order,  or  by  that  of  his  agent, 
which  are  received  with   the  in- 
voice, and  accepted,  without  any 
objection  at  the  time,  he  cannot, 
afterwards,  object  that  the  goods 
were  overcharged  in  price.      ib. 

9.  Where   a    consignee    of   goods 
sells  some  of  them  on  credit,  and 
settles  with   his   consignor,  and 
pays   him   the    full    amount,   he 
cannot    afterwards   claim  to   be 
reimbursed  for  any  part,  on  the 
ground  of  a  bad  debt  made  in 
the  sale  ;  there  being   no  ^  fraud 
or  mistake  in  the  settlement,   ib. 

10.  Unsettled  accounts  do  not  bear 
interest.  ib. 

11.  Where  a  balance  of  an  account 
is  paid  without  any  charge  of 
interest,   interest   cannot    after- 
wards be  demanded.  ib. 


12.  An  order  of  reference  for  an  ac- 
count before  a  master,  must  be 
founded  on  the  pleadings  and 
proofs,  and  cannot  be  made 
more  extensive  than  the  alle- 
gations and  proofs  of  the  parties 
S.  C.  III.  595 

interest,  how  to  oe  calculated  on  a 
running  account,  vide  INTEREST. 

Vide  ASSIGNMENT.  BARON  AND 
FEME.  CONTRIBUTION.  DEBT- 
OR AND  CREDITOR.  DEVISE 
EXECUTOR  AND  ADMINISTRA- 
TOR. FRAUD.  INTEREST. 
JURISDICTION.  LIMITATION  OF 
ACTIONS.  MORTGAGE.  NL 
EXEAT  REPUBLICA.  PARTNER- 
SHIP. PLEADING.  PRACTICE. 
TRUST  AND  TRUSTEE.  USURY. 

Action  of  account,  vide  ACTION. 


ACTION. 

1.  If  one  person  makes  a  promk.fi 
to  another,  for  the  benefit  of  a 
third,   that     third    person    may 
maintain    an   action    at   law  on 
the   promise.       Duke   of    Cum- 
berland and  others  v.    Codring- 
ton  and  others,  III.  254 

2.  An   action   of  account  may  be 
brought   at  law  by  one  partner 
against   aaother,  and  there  ap- 
pears to  be  no  good  reason  why 
that   action   is   not  resorted    to, 
instead    of    a    bill    in     equity. 
S.  C.  III.  361 

3.  An  action   of  covenant   lies   at 
law     by    one     partner    against 
another,  where  by  the  contract 
there  is  a  covenant  to  account. 
Duncan  v.  Lyon,  LI.  362 

4  And  an  action  of  assumpsit  will 
also  lie  on  a  promise  in  writing 
by  one  partner  to  take  part  of 
the  goods  bought,  in  which 
they  were  to  be  equally  con- 
cerned as  to  profit  and  loss.  i7 
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5.  An  action  on  the  case  for  a  de- 
ceit lies  against  a  person  selling 
land,  knowing  that  he  had  no 
valid  title,  although  the  deed 
contains  no  covenants.  Roberts 
and  Boydv.  Anderson,  III.  375 

Action  by  a  factor  in  his  own  name, 
vide  JURISDICTION. 

Vide  PARTNERSHIP. 


ACT  OF  THE  LEGISLATURE 

Vide  MORTGAGE.     STATUTE. 


ADMINISTRATION    AND   AD- 
MINISTRATOR. 

Where  letters  of  administration  un- 
der the  seal  of  the  Court  of  Pro- 
bates are  produced,  the  Court 
will  deem  them  valid,  without 
looking  beyond  them.  Westcott 
v.  Cody,  V.  334 

Vide   EXKCUTOR   AND  ADMINISTRA- 
TOR. 


ADMINISTRATOR,  (PUBLIC.) 

Vide  EXECUTOR   AND   ADMINISTRA- 
TOR. 


ADULTERY. 

1.  Where  a  bill  for  a  divorce,  on 
the  ground  of  adultery,  is  taken 
pro  confesso,  or  the  defendant, 
in  his  answer,  admits  the  adul- 
tery charged,  and  a  reference  is 
made  to  the  master,  under  the 
3d  section  of  the  act  concerning 
divorces,  (2  N.  R.  L.  197, 198.) 
to  take  the  proof  of  the  adultery, 
and  to  report  thereon,  &c. ;  by 
the  proof  to  be  taken  by  the 


master,  is  meant  legal  proof 
generally;  and  he  may,  there- 
fore, receive  proof  of  the  confes- 
sion of  the  defendant,  which 
must,  however,  be  connected 
with,  and  supported  by,  other 
proofs,  before  the  Court  will  de- 
cree a  divorce  a  vinculo  matri- 
monii.  Bctts  \.  Betts,  I.  197 

2  But  by  the  51st  rule  of  the  Court, 
June,  1806,  evidence  of  the  con- 
fessions of  the  defendant  is  not 
admissible  at  all,  on  a  feigned 
issue  awarded  to  try  the  fact  of 
adultery.  Whether  this  rule 
has  not  gone  too  far  in  rejecting 
this  specie^  of  proof  altogether  ? 
Queere.  ib. 

3.  To  give  the  Court  jurisdiction  to 
decree  a  divorce  a  vinculo  mat- 
rimonii,  on  the  ground  of  adul- 
tery, when  the  marriage  was 
solemnized  abroad,  it  must 
clearly  and  distinctly  appear, 
from  the  bill,  that  both  parties 
were  inhabitants  of  the  state  at 
the  time  the  adultery  was  com- 
mitted. Mix  v.  Mix,  I.  204 

4  To  entitle  a  party  to  sustain  a 
bill  for  a  divorce,  he  must  be  an 
actual  and  bona  fide  inhabitant 
of  the  state  at  the  time  of  the 
adultery  committed,  and  at  the 
time  of  exhibiting  the  bill.  Wil- 
liamson v.  Parisien,  I.  389 

5.  Where  the  plaintiff,  a  native  of 
Scotland,   married    his   wife   in 
New-York,  in  1780,  and  leR  her 
in  1784,  and  went  to  the  West- 
Indies,  and   continually  resided 
abroad,  excepting  only  a  short 
visit  to  New-York,  in  1792,  until 
the  time  of  filing  his  bill  for  a  di- 
vorce, in  1813,  a  period  of  28 
years ;   it  was  held  that  he  was 
not  an  inhabitant  of  the  state, 
within  the  words  or  in  tent  of  the 
act.  Hi. 

6.  A  decree  of  divorce   a  vinniln 
matrimonli,  though  tne  adultery 
is  fully  ascertained   is  not  grant 
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ed,  of  course,  in  all  cases.     Wil- 
liamson v.  Williamson,       I.  488 

7.  If  the  husband,  subsequently  to 
the  adultery,   cohabits  with   his 
wife,  with  knowledge  of  her  guilt, 
it  is  a  remission  of  the  offence, 
and  a  bar  to  a  divorce.  ib. 

8.  Lapse  of  time,  also,  or  a  long 
acquiescence   of   the    husband, 
without    any    disability    on    his 
part  to  sue,  will  be  a  bar  to  a 
prosecution  for  a  divorce.         ib. 

9.  As,   where   a    husband    having 
been   absent   from   his   wife    for 
eight  years,  in  a  foreign  coun- 
try, and  she,  supposing  him  to 
be  dead,  marrilo  another   per- 
son ;  and  the  first  husband,  af- 
terwards, returned,  and  finding 
his   wife    cohabiting    with    her 
second  husband,  without  taking 
any   steps  to  obtain   a   divorce, 
went  abroad,  and  continued  ab- 
sent for  twenty  years,  and  then 
returned  again,  and  filed  a  bill 
for  a  divorce  against  his  wife, 
who  was  living  with  her  second 
husband,  by  whom  she  had  sev- 
eral children  ;  the  Court,  though 
the  counsel  of  both  parties  con- 
sented  to   a    decree,   dismissed 
the  bill,  with  costs.  ib. 

0  On  a  bill  for  a  divorce,  a  feigned 
issue,  to  try  the  truth  of  the 
adultery,  will  not  be  awarded, 
unless  the  adultery  is  specifical- 
ly charged,  and  with  that  degree 
of  certainty,  as  to  time,  place, 
&c.,  as  may  enable  the  defend- 
ant to  meet  the  fact  at  the  trial. 
Codd  v.  Codd,  II.  224 

1 1  On  a  bill  by  a  wife  for  a  di- 
vorce, for  adultery,  a  decree  of 
divorce  a  vinculo  matrimonii 
having  been  pronounced,  the 
master  reported  the  value  of  the 
defendant's  real  estate  to  be 
3750  dollars,  and  his  personal 
estate  300  dollars,  and  the  whole 
annual  value  to  be  325  dollars ; 
and  the  Court  allowed  the  plain- 
14 


tiff,  for  her  alimony,  100  dollars, 
payable  half-yearly.  Miller  v 
Miller,  VI.  91 

12.  The  general  rule,  in  such  cases, 
seems  to  be,  to  allow  the  wife  a 
third,  or,  at  least,  a  fourth  part 
of  the  annual  income  of  the  hus- 
band's real  estate;  but  it  is  in 
the  power  and  discretion  of  the 
Court    to    vary    the   allowance, 
from  time  to  time,  according  to 
the   circumstances   of  the   par- 
ties, ib. 

13.  It  seems,  that  in  a  bill  for  a  di- 
vorce, for  adultery,  it  is   suffi- 
cient to  charge,  that  the  offence 
was    comnitted    with     one    or 
more  persons,  unknown  to  the 
plaintiff.     Germond  v.  Germond, 

VI.  347 

14.  But  where,  on  a  feigned  issue, 
directed  by  the  Court  to  try  the 
fact,  the  allegation  on  which  the 
issue  was  taken,  was,  "  that  the 
defendant  had  committed  adul- 
tery with  one   W.  C.  F.,  on  or 
about  the  1st  day  of  April,  1816, 
in  Rensselaer  county,"  the  evi- 
dence must  be  confined  to  the 
specific    charge   put    in    issue  ; 
and   the    plaintiff   cannot    give 
evidence  of  adultery  committed 
with  any  other  person  than  the 
one  named,  although  the  charges 
in  the  bill  are  general,  that  the 
defendant  had  "  committed  adul- 
tery, at  divers  times,  with  W.  C. 
F.,  and  other?,  to  the  plaintiff 
unknown."  ib. 

15.  And  where  evidence  was  given, 
at  the  trial,  of  adultery  commit- 
ted by  the  defendant  with  other 
persons  besides   W.  C.  F.,  the 
verdict  was  set  aside,  and  a  new 
trial  awarded,  with  leave  to  the 
plaintiff  to   amend  the   feigned 
issue.  ib. 


Vide  BARON  AND  FEME.     DIVORCE 
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AFFIDAVITS. 
Vide  PRACTICE,  III. 

AGENT. 

1  An  agent  or  trustee,  undertak- 
ing a  special  business,  cannot, 
on  the  subject  of  that  trust,  act 
for  his  own  benefit  to  the  injury 
of  his  principal.  Par/cist  v. 
Alexander  and  others,  I.  394 

2.  If  an  agent  undertakes  to  judge 
whether  he  may  not  innocently 
depart  from  the  instructions  of 
his  principal,  he  does  it  at  his 
peril.  ib. 

3.  G.   was    engaged    by   M.,    the 
owner  of  a  ship,  as  supercargo 
on  a  trading  voyage,  and  was  to 
receive,  as  a  compensation  for  his 
services,   two    and    a   half   per 
cent,    on   the   proceeds  of  the 
outward    cargo,    and    five    per 
cent.,   or  one  twentieth  of  the 
net  profits  of  the  voyage,  on  its 
termination.      He  fell  sick  du- 
ring  the   outward    voyage,   and 
left  the   ship,  having    appointed 
another  supercargo  for  the  resi- 
due of  the  voyage,  and  agreed 
to  pay  him  out  of  his  own  com- 
missions.    It  was  held,  that  the 
legal  representatives  of  G.,  who 
died  on  his  return  home,  were 
entitled  to  the  full  compensation 
stipulated,  the  ship  having  suc- 
cessfully performed  the  voyage, 
and   which    produced    a    large 
profit  to  M.,  and  the  substitute 
to  G.  having  faithfully  performed 
his  duty  as  supercargo.     Gray 
v.  Murray,  III.  178 

I  G.,  being  about  to  proceed  on  a 
distant  voyage,  ordered  insu- 
rance to  be  made  on  his  life  to 
the  amount  of  3,000  pounds 
sterling,  and  M.  undertook  to 
pay  the  premium,  and  have  the 
business  completed,  and  his 


agent  in  London  obtained  9 
policy  for  that  amount,  and 
paid  the  premium  for  one  year 
M.,  afterwards,  alleging  that 
there  was  a  mistake  in  the  or 
der,  without  the  knowledge  of 
G.,  procured  the  policy  to  be 
cancelled,  and  the  premium  re- 
turned, and  another  policy  to  be 
executed  for  450  pounds  sterling. 
G.  having  died  within  one  year, 
M.  was  held  to  be  responsible  to 
his  legal  representatives  for  the 
amount  of  the  original  policy, 
which  had  been  so  cancelled,  de- 
ducting the  premium.  S.  C.  183 

5.  A  general  agent  cannot  bind  his 
principal  personally,  for  a  debt 
chargeable  on  the  land  descend- 
ed  to   his  principal.     Duke  of 
Cumberland  and  others  v.  Cod- 
rington  and  others,          III.  274 

6.  Where  the  several  joint  owners 
of  a  cargo  appoint  one  of  the 
part  owners  their  agent,  to  re- 
ceive  and   sell   the  cargo,   and 
distribute   the   proceeds,    he    is 
entitled,     under     such     special 
agency,   to    a    commission,    or 
compensation   for   his    services, 
as   a   factor,   or    agent,    in    the 
same   manner    as    a    stranger ; 
and,  as  such  factor  or  agent,  he 
may  retain  the  goods,  or  their 
proceeds,   as   security   not   only 
for  his  advances,  disbursements, 
or  responsibilities,  in  regard  to 
the  particular  property,  but  for 
the  balance  of  his  general  ac- 
count.     Bradford  v.  Kimberly 
and  Brace,  III.  431 

7.  Where  an   agent  has  duly  and 
fairly  accounted  with  his  imme- 
diate and   authorized  principal, 
he  is  not  bound  to  account  over 
again   to   a  person   beneficially 
interested,  or  standing  in  the  re- 
lation of  cestiiy  qiie  trust  to  the 
principal.      Triplcr  and  other*  v. 
Olcott  and  Lord,  III.  473 

8.  Where  F.  made  a  bill  of  sale  of 
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a  ship,  then  on  her  voyage,  and 
of  freight  to  be  earned,  to  L.t 
which  was  absolute  on  the  face 
of  it,  and  L.  sent  to  O.,  the 
master  of  the  ship,  a  copy  of  the 
bill  of  sale,  with  a  power  of  at- 
torney and  instructions  to  him 
as  to  the  disposition  of  the  prop- 
erty, and  O.,  considering  L.  as 
the  owner  from  that  time,  acted 
as  his  agent,  and  afterwards  ac- 
counted to  him  for  the  proceeds 
of  the  freight,  dtc. :  Held,  that 
O.  was  not  accountable  to  P., 
as  having  a  resulting  trust, 
though  some  of  the  letters  from 
L.  to  O.  incidentally  mentioned, 
that  the  bill  of  sale  was  intended 
to  secure  C.  certain  advances 
and  responsibilities  ;  there  being 
no  fraud  or  collusion  between 
L.  and  O.  Tripler  and  others 
v.  Olcott  and  Lord,  III.  473 
0.  Where  the  supercargo  and  agent 
of  a  merchant  here  delivers  goods 
to  a  merchant  abroad  for  sale, 
and  the  agent  settles  with  the 
merchant  abroad,  according  to 
the  account  stated  by  him,  with 
full  knowledge  of  all  the  facts, 
without  any  fraud  or  imposition, 
the  principal  here  is  bound  by 
the  act  of  his  agent,  and  is 
concluded  from  any  further 
claims  against  the  merchant 
abroad,  especially  after  having 
kept  the  account  for  several 
years,  without  making  any  objec- 
tions to  it.  Murray  4"  Murray 
v.  Toland  Sf  Meade,  III.  569 

10  A  factor  who  delivers  goods  to  a 
third  person  to  be  sold  on  ac- 
count of  his  principal,  may  main- 
tain an  action  at  law,  in  his 
own  name,  against  such  third 
person,  for  the  proceeds.  ib. 

11.  Where  an  agent  or  attorney  is 
authorized  to  sell  land  for  the 
plaintiff',  and  to  collect  money, 
on  a  bond  and  mortgage,  &c.,  it 
is  sufficient,  if  he  keeps  the 
16 


money  received  by  him  safely 
and  is  ready  to  pay  it  over,  on 
demand,  to  the  party  entitled  to 
it.  He  is  not  chargeable  with 
interest  on  the  moneys  of  his 
principal,  unless  in  default,  or 
unless  he  has  employed  the 
money  for  the  purpose  of  gain  to 
himself.  Williams  v.  Storn, 
VI.  353 

12.  Where   an    agent   had   suffered 
thirty   years,    after   his    agency 
had  ceased,  (though  he  had  sub- 
sequent   transactions    with    the 
principal,)    and    sixteen    years, 
before  the  death  of  his  princi- 
pal, to  elapse,  without  rendering 
any    account,   or   filing   a   bill : 
Held,  that  the  lapse  of  time  was 
a  bar  to  the  admission  of  his  de- 
mand. Mooers  v.  White,  VI.  360 

13.  The  defendants,  being  a  com- 
pany, incorporated  in   the  city 
of  New-  York,  for  the  purpose  of 
insuring  property  against  loss  or 
damage   by   fire,   appointed   jR. 
their  surveyor,  at  Savannah,  in 
Georgia,  to  survey  and  return  a 
description   of  the   property  of- 
fered for  insurance,  and  to  state 
the  terms  and  probable  rates  of 
insurance,  to- applicants  ;  and  to 
receive    from    those,    who   were 
willing   to    pay,    the    premiums 
which   he   might  name,    and  to 
transmit   the    same   to   the    de- 
fendants, who  reserved  to  them- 
selves the  right  of  deliberating 
and  deciding   on    the    applica- 
tions, and  to   accept  or   reject 
them,  in    their  discretion;    and 
their   printed    proposals    stated, 
that  no  insurance  would  be  con- 
sidered   as    made    or    binding, 
until   the    premium    was    paid, 
&.c. :  Held,  that  R.  was  not  the 
general  agent  of  the  defendants 
for  effecting  insurance,  nor  were 
they  bound,   by  his  agreement, 
for  that  purpose,  or   by  his  re- 
ceipt of  the   premium   of  insu- 
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ranee,  so  as  to  make  them  re- 
sponsible for  a  loss  happening 
before  the  premium  was  trans- 
mitted to  them,  and  before  they 
knew  of  the  application,  and,  of 
course,  before  they  had  consid- 
ered of,  or  accepted  the  proposal, 
or  executed  the  policy  of  insu- 
rance. Perkins  v  The  Wash- 
ington I/u.  Company,  VI.  485 

Vide  AGREEMENT.  JURISDICTION. 
PRACTICE.  PROMISSORY  NOTES. 
SOLICITOR  AIW  ATTORNEY 
VENDOR  AND  PURCHASER. 


AGREEMENT. 

I.  Consideration. 
II.  Construction,  Effect,  Waiver  of, 

and  Rescinding  Agreement. 
[II.  Specific  Performance. 

I.  Consideration. 

1.  In   regard   to   chattel  interests, 
an  agreement  under  seal  imports 
a  consideration  at  law.     Bunn 
and    others    \.    Winthrop    and 
others,  I.  329 

2.  And  a  voluntary  bond,  or  deed, 
of  a  chattel  interest,  will  be  sup- 
ported in  equity  without  consid- 
eration, ib. 

3.  A    cestuy  que,    trust,   though    a 
mere    volunteer,    and   the    limi- 
tation without  consideration,  is 
entitled  to  the  aid  of  this  Court ; 
but  the  rule  is  otherwise  where 
the  party  seeks  to  raise  an   in- 
terest by  way  of  trust,  on  a  cov- 
enant     or      executory      agree- 
ment, ib. 

4  Provision  for  the  mother  of  a 
bastard,  and  for  her  infant,  is  a 
sufficient  consideration  to  sup- 
port a  bond,  or  a  deed  of  per- 
Minal  chattels,  made  by  the 
fattier  of  the  child  for  that  pur- 
pose. t'6. 
VOL.  VII.  3* 


Vide   FAILURE    OF   CONSIDERATION. 
FRAUDULENT  CONVEYANCES. 


II.   Construction,  Effect,  Waiver  of, 
and  Rescinding  Agreement. 

5.  A   subsequent   decision    of   the 
Court  of  Errors,  in  a  different 
case,    giving    a   d'flferent    expo- 
sition of  a  point  of  law  from  the 
one   declared    by   the    Supreme 
Court,    when    the   parties    to   a 
suit  entered  into  an  agreement 
relative  to  such  suit,  can  have 
no  retrospective  effect,  so  as  to 
destroy    the   operation   of    such 
agreement.     Lyon  fy  Brockway 
v.  Richmond  and  others,     II.  51 

6.  A   written    agreement   may   be 
waived    by  parol.     Botsford   v. 
Burr,  II.  405 

7.  By  an  agreement,  made  in  April, 
1815,    A.    covenanted    with  B 
and  C.,  directors  and  agents  of 
a    manufacturing    company,    to 
make  certain  machinery,  in  one 
year,  at  a  certain  price,   to  be 
paid  in  instalments.     On  the  1st 
of  August  following,  B.  and  C. 
gave   notice   that   the    company 
could  not  go  on,   and   that  the 
contract   was    abandoned ;    and 
A.  (the  covenants    being   inde- 
pendent)  brought    an    action  at 
law   against   B.   and  C.,  to  re- 
cover the  instalments  due  before 
the   1st  of  August.     The  Court 
refused  to  stay  the  suit  at  law, 
by  injunction,  until  the  amount 
of  compensation  justly  due  to  A., 
for  the  work  he  had  done,  could 
be  ascertained  by  a  master,  or 
by  an  issue  of  quantum  t/atiiniji- 
catus;    the   plaintiff's   right   of 
action  at   law   being   clear   and 
certain,  and  the  amount  of  the 
instalments  sued  for,  appeariiiir, 
from  the  answer  of  A.,  not  to 
exceed    an    adequate    compen- 
sation   for   tin-   iiK'tcrials  found, 
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and  work  done  by  him  towards 
the  fulfilment  of  his  contract,  on 
the  1st  of  August.  Skinner  v. 
Dayton  and  others,  .  II.  520 

8.  it  seems  that  one  party  alone 
cannot  rescind  a  contract ;  arid 
if  A.  had  gone  on,  notwithstand- 
ing the  notice  from  B.  and  C., 
and  completed  the  machinery 
according  to  his  contract,  and 
tendered  it  to  them,  whether  he 
would  not  be  entitled  to  demand 
the  full  sum  stipulated  to  be 
paid  ?  Qucere.  ib. 

).  Where  one  party  intends  to 
abandon  or  rescind  a  contract, 
on  the  ground  of  a  violation  of 
it  by  the  other,  he  must  do  so 
promptly  and  decidedly,  on  the 
first  information  of  such  breach. 
If  he  negotiates  with  the  party, 
after  knowledge  of  the  breach, 
and  permits  him  to  proceed  in 
the  work,  it  is  a  waiver  of  his 
right  to  rescind  the  contract. 
Lawrence  and  others  \.  Dale, 
and  others,  III.  2.3 

I  The  defendants  contracted  with 
the  plaintiffs,  to  be  responsible 
for  the  perfect  construction  and 
performance   of   certain   steam- 
boats,  to   be   built  on  the  river 
Ohio,  so  that  they  should  carry 
3ne    hundred   tons  burden,  and 
run  four  miles  an  hour  in.  still 
«rater.     Held,  that  the  plaintiffs 
oould  not,  after  the  boats  were 
ouilt,   rescind    the    contract   on 
vheir  part,  and  recover  back  the 
money    advanced    by    them    to 
the  defendants,  on    the    alleged 
giound,  that  the  boats  drew  too 
much    water    to    navigate    the 
river,   without   having    first   put 
the  fitness  of  the  boats  to  navi- 
gaxe   the   river,   in   the   manner 
agreed  on  by  the  parties,  to  the 
test  of  experiment.  ib. 

II  Wh«.re    copartners  in  trade  en- 
gag< J  a  clerk,   as   book-keeper 
and    cashier,  at  a  fixed  salary, 
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for  two  years,  with  an  under 
htanding,  that  he  should  have  a 
larger  compensation  as  the  busi- 
ness extended,  and  his  duties 
increased  ;  and  during  the  third 
year  it  was  discovered,  that  the 
clerk  had  overdrawn  moneys 
belonging  to  the  firm,  and  ap- 
plied the  same  to  his  own  use, 
of  which  he  afterwards  rendered 
a  statement ;  but  a  majority  of 
the  partners  afterwards  con- 
tinued him  in  their  employ : 
Held,  that  he  was  entitled  to  an 
increased  compensation  for  his 
services  after  the  second  year, 
the  fact  of  continuing  him  in 
service  after  a  discovery  of  his 
improper  conduct  being  an  ad- 
mission that  he  had  not  forfeited 
his  right  to  an  increased  allow- 
ance. Kirk  v.  Hodgson  and 
others,  III.  400 

12.  An  agreement  for  a  lease  pre- 
sumed, from  length  of  time,  and 
possession  and  payment  of  rent 
by  the  tenant;  and  the  landlord 
decreed,    accordingly,    to    exe- 
cute a  lease  in  fee  to  the  tenant, 
with   the  usual  covenants  con- 
tained in  such  leases  of  the  lands 
in   the   same    tract    or    manor. 
Ham  v.  Schuyler,  IV.  1 

13.  Equity  will  not  enforce  a  mere 
voluntary   agreement,   not   valid 
at  law,  especially  against  a  legal 
claim  for  a  just  debt,  and  where 
there  is  no  consideration,  acci- 
dent,   or    fraud.       Minturn    v. 
Seymour,  IV.  497 

14.  The  plaintiff  and  others  formed 
an  association  for  manufacturing 
cotton  yarn  and  cloth,  and  exe- 
cuted articles  of  agreement,  as 
to  the  mode  of  managing   and 
conducting  their  business    Held, 
that  the  company  could  only  act 
by  a  resolution  of  the  board  of 
directors,  or  by  a  general  agent, 
duly  appointed,  according  to  the 
articles  of  their  association  ;  and 


GENERAL    INDEX. 


that  tie  plaintiff,  who  had  been 
elected  president,  and  was,  ex 
ojficio,  a  director,  having  entered 
into  a  contract,  under  his  hand 
and  seal,  in  behalf  of  the  com- 
pany, without  such  authority 
from  the  board  of  directors,  or 
the  consent  of  the  members,  it 
did  not  bind  his  associates,  but 
the  plaintiff  was  personally  and 
individually  liable.  Skinner  v. 
Dayton,  '  V.  351 

15  Where  the  plaintiff,  who  had  so 
entered  into  a  contract  with  the 
defendants,  for  machinery  to  be 
made  for  the  company,  afterwards, 
gave  notice  to  the  defendants,  that 
the  company  would  not  proceed, 
and  that  the  contract  was  aban- 
doned on  their  part  :  Held,  that 
the  defendants  were  entitled  to 
recover  damages  for  the  work 
done,  and  materials  furnished  by 
them,  pursuant  to  the  contract; 
and  also,  for  the  loss  and  injury 
actually  sustained  by  them,  in 
consequence  of  the  abandonment 
of  the  contract  by  the  plaintiff; 
and  that  they  were  not  to  be  de- 
layed in  their  right  to  have  their 
damages  assessed  and  levied,  by 
judgment  and  execution,  until 
the  question  of  contribution  be- 
tween the  plaintiff  and  his  asso- 
ciates, was  settled.  ib. 

10.  But  it  seems  that  the  plaintiff,  in 
such  case,  having  acted  without 
authority  of  the  directors,  or  of 
the  members  of  the  association, 
was  not  entitled  to  call  on  the 
company  or  his  associates,  to 
contribute  to  the  damages.  /// 

Ante-nuptial  agreement,  vide  BARON 
AND  FEME. 


agreement  must  be  in  writing, 
FRAUDS,  (STATUTK  op.) 


III.  Specific  Perform  ince. 
17    Whore  a  bill,  filed  to  compel  a 


performance  of  a  parol  contract, 
to  compensate  the  plaintiff  for 
the  use  of  his  land,  could  not  be 
sustained,  the  contract  not  being 
valid  by  the  statute  of  frauds : 
yet  this  Court  retained  the  bill, 
and  awarded  an  issue  of  quan- 
tum damnificatus,  to  assess  the 
damages  sustained  by  the  plain- 
tiff by  the  acts  of  the  defendants, 
as  the  plaintiff  had  sustained  an 
injury  for  which  he  ought  to  be 
compensated,  and  for  which  he 
had  no  remedy,  or,  at  best,  a 
doubtful  and  inadequate  one,  at 
law.  Phillips  v.  Thompson  and 
others,  I.  132 

18.  So,  where  possession  had  been 
taken  of  land,  and  improvements 
made  under  an  agreement  void 
by  the  statute  of  frauds,  for  a 
conveyance   or    lease,    although 
an  execution  of  the  agreement 
will    not    be    decreed    on    the 
ground  of  part  performance,  yet 
the  bill  will  be  retained  for  the 
purpose   of  affording   the  party 
a   reasonable    compensation    for 
beneficial  and  lasting  improve- 
ments.     Parkhurst   and  others 
v.  Van  Cortlaiu/t,  I.  274 

19.  A  court  of  equity  will  never  de- 
cree performance  where  the  rem- 
edy is  not  mutual,  or  one  party 
only  is  bound  by  the  agreement. 
S.  C.  I.  282 

S.  P.     Benedict  v.  Lynch,        I.  370 

20.  Where  A.  contracted  to  convey 
to  R.,  "  by    a   good    and    valid 
conveyance    in    law,"    a    farm, 
which  was  originally  parcel  of  a 
large  tract  of  ground  granted  by 
the  proprietor  of  a  manor  to  the 
ancestor  of  A.,  in  fee,  "yielding 
and  paying  to  the  grantor,  his 
heirs   and    assigns,    the    yearly 
rent  of  ten  shillings;"  the  pro- 
portion of  which   quit-rent,   on 
the  farm,  was  54  cents  a  year 
the   existence   of    the   quit-renl 
being  known  to  /'  at  the  time 
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of  the  contract,  it  was  held  that 
the  existence  of  such  an  encum- 
brance, if  it  were  any,  was  no 
objection  to  a  decree  of  specific 
performance  of  the  contract. 
Ten  Broeck  \.  Livingston, 
1.357 

21.  Whether   such   a  quit-rent,   not 
having  been  demanded,  or  paid, 
for  above  60  years,  will   not  be 
presumed  to  have  become  extin- 
guished     by     lapse     of     time. 
Quaere.  ib. 

22.  In  the  sale  of  lands,  time  may 
make  part  of  the  essence  of  the 
contract ;  and  on  default  at  the 
day,  without  any  just  excuse,  or 
any  acquiescence,  or  subsequent 
waiver   by  the  other  party,  the 
court  will  not  help  the  party  in 
default.       Benedict    \.    Lynch, 

I.  370 

23.  Where   A.,    in    March,    1810, 
agreed  to  purchase  a  farm  of  B., 
and  to  pay  250   dollars  in  one 
year;    one  third  of  the  residue 
of  the  purchase  money  in  one 
year   thereafter;    and   the  other 
two  thirds  in  the  two  successive 
years ;     and,    on    the   payments 
being  made,  B.  was  to  give  a 
deed;  and,   if  he   failed   in   the 
payments,  or  either  of  them,  the 
agreement  was  to  be  void ;  and 
A.  entered  into  possession  under 
the    agreement,   and    made    im- 
provements, but  made   no  pay- 
ments;    and     B.,     in    October, 
1813,  above  two  years   after  the 
first  default,  supposing  the  agree- 
ment void,  or    abandoned,   sold 
the  farm  to  a  third  person  ;  a  bill 
filed  by  A.,  in  1814,  on  a  tender 
of  the    whole  purchase  money, 
for  a  specific  performance  of  the 
agreement,  was  dismissed,  with 
costs.  ib. 

24.  Inadequacy  of  price,  though  not 
so  gross  as  to  amount  to  fraud, 
may   be  a  sufficient  ground  for 
refusinw  to  enforce  a  specific  per- 
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formance  of  a  contract  of  sale 
Osgood  and  others  v.  Franklin 
and  others,  II.  23 

25  On  a  contract  for  the  sale  of 
land,  the  payment  of  the  pur- 
chase money  by  the  plaintiff  was 
made  a  condition  precedent  to 
the  conveyance  ;  and  after  a  de- 
fault, the  defendant  accepted  part 
of  the  purchase  money  ;  but  the 
plaintiff,  though  repeatedly  called 
upon,  refused  to  complete  thr 
payment.  The  defendant,  after 
giving  notice  of  his  intention  to 
do  so,  sold  and  conveyed  the 
land  to  another ;  and  the  plain- 
tiff, afterwards,  tendered  the 
money  duo  on  the  contract,  and 
filed  his  bill  for  a  specific  per- 
formance of  the  contract.  Held, 
that  a  specific  performance  could 
not  be  decreed ;  nor  could  the 
bill  be  sustained  for  a  compen- 
sation in  damages.  Hatch  v. 
Cobb,  IV.  559 

2G    It  seems,  that,  even  if  the  defend- 
ant had   not   sold   the   land   tc 
another,  before  the  plaintiff  filed 
his  bill,  he  would  not,  after  such 
default   and   delay,  on   his  part, 
be  entitled  to  a  specific  perform 
ance,   as  no  accident,   mistake 
or  fraud  had  intervened,  to  pre- 
vent  the    performance    on    his 
part.  ib. 

27  Where  the  defendant,  who  had 
entered  into  an  agreement  with 
the  plaintiff  for  the  sale  and  con- 
veyance of  a  lot  of  land,  after  the 
time  of  performance  had  elapsed, 
sold  and  conveyed  the  land  to  a 
third  person,  for  a  valuable  con- 
sideration, without  notice  of  the 
agreement,  and  before  the  filing 
of  the  plaintiff's  bill  for  a  specific 
performance  :  Held,  that  a  spe- 
cific performance  of  the  agret^ 
ment  could  not  be  decreed  :  and 
that  the  plaintiff  must  seek  his 
remedy  at  law,  for  a  compens?- 
ticn  in  damages,  for  the  breac' 
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of  the  agreement.     Kempshall  v. 
Stone,  V.  193 

•28.  A  specific  performance  will  be 
decreed  against  a  subsequent 
purchaser,  with  notice  of  the 
plaintiff's  equitable  title.  Wads- 
worth  v.  Wendell,  V.  231 

29.  Where  a  sale  at  public  auction 
is  bonajide,  and   the  title  good, 
and    the    quantity   of  land    the 
same,  and  the  description   of  it 
substantially   true,  though,  in  a 
slight  degree,  defective,  or  vari- 
ant, a   specific  performance  of 
the   contract   will    be    decreed. 
King  v.  Bardeau,  VI.  38 

30.  As,  where  two  adjoining  lots  of 
land  were  sold  together,  in  one 
parcel,  for  one  price,  and  on  one 
of  the  lots  were  buildings  which 
projected  two  feet  on  the  other 
lot :  Held,  that  this  was  not  so 
material  a  defect  in  the   subject, 
or  variation  from  the   terms  of 
description  at  the  sale,  as  would 
entitle  the  purchaser  to  abandon 
the  contract.  ib. 

31  But  the  purchaser,  under  the  cir- 
cumstances, was  held  to  be  en- 
titled to  compensation  for  any 
diminution  in  value,  arising  from 
the  projection  of  the  building 
upon  the  other  lot,  to  be  deduct- 
ed from  the  price.  ib. 

«>2.  A  bill  for  the  specific  perfor- 
mance of  an  agreement  is  ad- 
dressed to  the  sound  judicial  dis- 
cretion of  the  Court,  in  the  ex- 
ercise of  its  extraordinary  juris- 
diction. St.  John  v.  Benedict, 
VI.  Ill 

33  S.  P.  Seymour  v.  Delancry  and 
others,  VI.  222 

34.  Where,  therefore,  the  agreement 
appears  to  have  been  made  to 
defeat  or  defraud  a  creditor  of 
the  plaintiff,  or  an  intervening 
purchaser,  at  a  sheriff's  sale, 
under  a  judgment  and  execution, 
a  specific  performance  will  not 
\>e  decreed.  ib. 


35.  Though    mere    inadequacy    of 
price,  independent  of  other  cir- 
cumstances,   is    not,    of    itself, 
sufficient  to  s«t  aside  a  transac- 
tion ;  yet  it  may  be  sufficient  to 
induce  the  Cour'  to  stay  the  exer- 
cise of  its  discretionary  power  to 
enforce  the  specific  performance 
of  a  private  contract  for  the   sale 
of  land,  and  to  leave  the  party  to 
seek  his  compensation  in  dama- 
ges at  law  ;  especially  where  the 
inadequacy  of  price   is  so  great 
(being  half  the  value)  as  to  give 
to    the    contract    the    character 
of  unreasonableness,  inequality, 
and  hardship.  ib. 

36.  Where   the   administrators  of  a 
vendee  assigned  the  contract  for 
the   purchase    of   land    to    the 
defendants,  who  covenanted   to 
take  up  and  cancel  the  contract, 
and  to  indemnify  and  save  them 
harmless  from  all  damages,  &,c., 
by   reason  of  the  contract,  &c. : 
Held,    that    the    administrators 
were  entitled  to  a  specific  perfor- 
mance of  the  covenants,  on  the 
part  of  the  defendants,  who  could 
not  set  up  a  want  of  personal  as- 
sets, as  an  objection,  in  litmne, 
to  the  relief  sought   by  the  ven 
dors.       Champion     v.      Brown, 

VI.  398 

37.  But  the  administrators  of  a  ven- 
dee cannot  assign   the   contract, 
or  compel  its  performance,  with- 
out the  consent  of  the  heirs,    ib. 

38.  Where  the  assignee  of  a  vendee 
takes  possession  of  the  land,  un 
der  the  contract  of  sale,  though 
the   vendor   cannot   compel   the 
assignee    to   pay    the    purchase 
money,  yet  he  may,  by  virtue  of 
his  I'n  n  on  the  land,  call  on  him 
to  pay  the  money,  or  to  surren- 
der the  possession   of  it,  or   to 
have  it  sold  for  the  benefit  of  the 
vendor.  t'6. 

39.  Equity    may    decree    the    per- 
formance of  a  general  cove  nan1 
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of  indemnity,  though  it  sounds 
only  in  damages.  Champion  v. 
Bro\cn,  .  VI.  398 

40.  The  heirs  of  an  intestate,  who 
had  made  a  contract  for  the  pur- 
chase of  land,  which  his  admin- 
istrators assigned  to  the  defen- 
dants, are  proper  parties  to  a  bill 
for  the  specific  performance  of 
the  contract.  ib 

Specific  performance  of  contract  be- 
tween husband  and  wife,  vide 
BARON  AND  FEME. 

See,  also,  ASSIGNMENT.  AWARD. 
BAILMENT.  CHAMPERTY.  DE- 
CREE. DEVISE.  DIVORCE.  EV- 
IDENCE. EXECUTOR  AND  AD- 
MINISTRATOR. FRAUD.  FRAUD- 
ULENT CONVEYANCE.  INFANT. 
INJUNCTION.  JURISDICTION. 

LACHES.  LENGTH  OF  TIME 
AND  POSSESSION. 


ALIEN. 

1.  An  alien  enemy  may  take  per- 
sonal property  by  succession,  as 
next  of  kin,  and   is  entitled  to  a 
distributive  share,  under  the  act 
for   the   distribution  of  intestate 
estates ;   though   he   cannot   re- 
cover it  during  a  war;  but  it  re- 
mains in  the  hands  of  the  admin- 
istrator, in  trust  for  him,   until 
the  return  of  peace.     Bradwell 
and  others  v.  Weeks,          I.  206 

2.  An  alien  enemy  does   not  forfeit 
his  right  of  property.  S.  C.  I.  208 

3.  An  alien  enemy,  who  is  permit- 
ted to  remain  in  the  country,  or 
who  is  brought  here  as  a  prisoner 
of  war,  may  sue    for  his  rights. 

ib. 

4.  That  a  suit  was  brought  by  the 
plaintiff,  as  trustee  for   an  alien 
enemy,  is  no  objection  after  the 
war,  as  the  suit  was  not  abated 
during  the  war,  and  the  disability 
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is  merely  temporary.  Hamerslry 
v.  Lambert  and  others,  !l.  50S 
5.  An  alien  cannot  take  land  by  de- 
scent ;  and,  though  he  may  take 
by  purchase  or  devise,  and  hold 
until  office  found,  yet,  on  his 
death,  the  land  will  escheat  to  the 
people,  without  any  inquest  of 
office.  Mooers  v.  White,  VI.  360 

Vide  ESCHEAT. 


ALIMONY. 
Vide  ADULTERY.     DIVORCE. 

AMENDMENT. 

1.  Where  a  bill  on  demurrer  is  dis- 
missed for  want  of  equity,  on  the 
merits   of  the    case,    as   stated, 
leave  to  amend  the  bill  will   not 
be  granted.     Lyon  and  Brock- 
way  v.    Tallmadge   and  others, 

I.  184 

2.  Amendments   are   granted  only 
where  there  is  some  defect  as  to 
parties,  or  some  omission,  or  mis- 
take of  a  fact  or  circumstance, 
connected  with  the  substance  of 
the  case,   but    not  forming   the 
substance  itself,  or  where  there 
is  some  defect  in  the  prayer  for 
relief.  ib. 

3.  The  llth  rule  of  June,  1806,  al- 
lowing the  plaintiff  to  amend  his 
bill  of  course,  at  any  time  before 
answer,  plea,  or  demurrer   filed, 
does  not  apply  to  the   case  of  a 
bill    stoorn   to   by    the  plaintiff, 
as   an   injunction   bill.     Parker 
and  Bliss  v.  Grant  and  others, 

1.434 

4  The  plaintiff,  on  petition,  after 
answer,  and  exception  to  the  an- 
swer, may  amend  his  bill,  by  add- 
ing new  charges  and  new  parties, 
upon"  payment  of  costs,  if  a  new 
or  further  answer  be  required 
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and  the  plaintiff  must  amend 
the  office  copies  of  the  bill  taken 
out  by  the  defendants,  who  have 
appeared,  and  who  are  entitled 
to  six  weeks,  within  which  to 
answer  the  amendments.  Bcek- 
man  and  others  \.  Waters  and 
others,  III.  410 

5.  In  case  defendants  be  added   to 
the   bill,  the   plaintiff  may  have 
process  of  subpoena,  and  proceed 
against  them  in  the  usual  course. 

ft. 

6.  After    publication    passed,    and 
cause  set  down  for  hearing,  the 
plaintiff  will   not   be   allowed   to 
amend   his   bill   by  adding   new 
charges ;  but  may  file  a  supple- 
mental   bill   on   payment  of  the 
costs    since  publication.     Shep- 
hard  v.  Merrill,  III.  423 

Vide  PLEADING,  V.     PRACTICE. 


ANSWER. 
Vide  EVIDENCE,  I.      PLEADING,  VI. 

APPEAL. 

I  An  appeal,  in  the  first  instance, 
stays  all  proceedings  in  this 
Court  on  the  matter  appealed 
from ;  and  if  the  defendant 
wishes  to  proceed,  notwithstand- 
ing the  appeal,  he  must  apply  to 
the  chancellor  for  leave;  and  un- 
less the  Court  of  Errors  be  at 
the  time  actually  in  session,  and 
have  the  cause  before  them,  this 
Court  must  exercise  its  discre- 
tion as  to  the  propriety  of  allow- 
ing the  defendant  to  proceed. 
Green  and  others  v.  Wiiifir, 
1.77 

2.  Where  an  account  was  ordered 
to  be  taken  before  a  master,  on 
the  principles  laid  down  in  the 
decree,  this  Court  refused  to  al- 


low the  account  to  be  taken  penit 
ing  the  appeal  from  that  decree ; 
nor  would  it  direct  the  appellant 
to  deliver  over  deeds,  &c.  rela- 
tive to  his  trust.  ib 

3.  On  appeal   from  this  Court,  the 
decree  or  order  of  the  Court  of 
Errors   becomes,    to  this  Court, 
the  law  of  the  case  ;  and  the  par- 
ty can  have  no  other  or  further 
relief  than  what  is  administered 
by  the  decree  of  the  court  above. 
Gelston  v.   Codwise  and  others. 

I.  189 

4.  A  Court  of  review  gives  such  de- 
cree as  the  Court  below  ought  to 
have  given ;  and  when  the  plain- 
tiff below  brings  the  appeal,  the 
Court  above   not  only  reverses 
what  is  wrong,  but  decrees  what 
is  right,   and  models  the  relief 
according  to  its  own  view  of  the 
ends  of  justice,  and  the  exigen- 
cies of  the  case.    S.  C.       I.  194 

5.  The  37th  rule  of  this  Court,  made 
June   7th,    1806,    requiring  the 
party   appealing  from   a  decree 
or  order  of  this  Court,  to  deposit 
100  dollars   with   the  register  or 
assistant  register,  to  answer  for 
costs,   &.c.  is   an   equitable  and 
salutary  rule,  intended  to  prevent 
delay    and  abuse.     Bradwcll  v. 
Weeks,  I.  325 

0.  The  practice  on  an  appeal  is  to 
lodge  the  appeal  in  the  register's 
office  ;  and  the  Court  above  is  not 
possessed  of  the  jurisdiction  of 
the  cause,  until  the  petition  of 
appeal  has  been  presented  to 
them,  which  cannot  be  until  they 
are  in  session.  S.  C.  1.  .'5~li 

7.  An  appeal  does  not  lie  for  costs 
merely.  Eastburn  fy  DOIVIK  .<  \. 
Kirk,  II.  :U7 

8  An  appeal  interposed  after  a  de- 
cree for  a  sale  is  essentially  exe- 
cuted, does  not  supersede  the 
completion  of  the  purchase 
Executors  of  Brasher  v.  Cort- 
landt,  II.  r,07 
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9  At.  appeal  is  only  a  stay  of  pro- 
ceedings in  the  first  instance, 
and  the  party  in  whose  favor  the 
decree  is,  may,  with  leave  of  the 
Court,  proceed,  notwithstanding 
the  appeal  ;  and  on  motion  for 
that  purpose,  the  Court,  after  an 
appeal  filed,  ordered  a  reference 
to  a  master,  to  ascertain  the  pre- 
cise sum  due  by  the  defendant, 
with  interest,  and  that  the  defen- 
dant bring  the  amount  into  Court, 
within  30  days  after  confirma- 
tion of  the  report,  or  that  he 
give  security  to  be  approved  of 
by  a  master,  to  perform  the  de- 
cree, or  such  decree  as  might  be 
awarded  against  him  on  the  ap- 
peal, or  that  execution  issue  not- 
withstanding the  appeal.  Mes- 
sonier  v.  Kauman,  III.  66 

10.  A  decretal  order  of  reference  to 
a  master,  to  state  the  account  be- 
tween the  parties,  was  made  in 
September,  1815,  and  the  parties 
appeared  from  time  to  time,  be- 
fore the  master,  until  the  16th 
of  October,  1817,  when  they 
were  nearly  ready  for  a  final 
hearing  before  him  ;  and  then  the 
defendant  presented  an  appeal 
from  the  decretal  order,  dated 
the  16th  of  October,  1817.  On 
petition  and  motion  of  the  plain- 
tiff, the  Court  ordered  the  master 
to  proceed  in  taking  the  account, 
and  to  complete  and  file  his  re- 
port, notwithstanding  the  appeal. 
Barrow  and  others  v.  Rhinelan- 
der,  III.  120 

II  This  Court,  notwithstanding  an 
appeal  filed  in  the  cause,  may, 
in  its  discretion,  award  execution 
for  the  sum  decreed  to  be  paid 
by  the  defendant,  unless  he  brings 
the  amount,  with  the  costs,  into 
Court,  within  a  certain  time  giv- 
en for  that  purpose,  to  abide  the 
event  of  the  appeal,  &,c. ;  or  give 
security,  to  the  satisfaction  of  a 
master,  to  pay  the  amount  of  the 
24 


principal,  interest  and  costs,  on 
the  affirmance  of  the  decree,  or 
such  part  thereof  as  may  be  pay- 
able on  the  decree  of  the  Court 
above,  on  the  appeal.  Jliggs  and 
others  v  Murray,  til.  160 

12.  After  an  order  dissolving  an  in 
junction,  staying  an  execution  at 
law,  the  plaintiff  nay  proceed 
with  his  execution,  notwithstand- 
ing an  appeal  from  the  order : 
for  an  appeal  cannot,  of  itself, 
affect  the  validity  of  an  order 
dissolving  an  injunction,  or  dis- 
charging a  party  from  a  writ  of 
ne  exeat,  or  service  of  process. 
It  only  stays  all  further  proceed- 
ings in  this  Court.  Wood  v. 
Dwight,  VII.  295 

APPEARANCE. 
Vide  PRACTICE,  I. 

APPOINTMENT. 
Power  of,  vide  BARON  AND  FEME 

APPRAISEMENT. 
Vide  AWARD. 

ARBITRATION. 
Vide  AWARD. 

ARTICLES. 

To  impeach  the   credit  of  witnesses, 
vide  PRACTICE,  IX. 

ASSISSMENTS. 
Vide  JURISDICTION. 

ASSETS. 

1.  A  devise  of  all  a  cred'tor's  es- 
tate, real  and  personal,  in  trust 
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to  pay  debts  and  to  distribute  the 
residue,  places  the  assets  under 
the  jurisdiction  of  this  Court. 
Benson  v.  Le  Roy,  IV.  651 
iJ  The  statute,  sess.  36,  ch.  93, 
(1  N.  R.  L.  316,)  does  not  in- 
terfere with  the  doctrine  of  equi- 
table assets,  by  which  all  the 
creditors  are  to  be  paid  part 
passu ;  for  the  omission  of  the 
4th  section,  or  proviso  of  the  En- 
glish statute,  (3  W.  6?  M.  c.  14,) 
which  excepled  devises  of  lands 
for  the  payment  of  debts,  does 
not  vary  the  construction.  ib 

Vide  EXECUTOR  AND  ADMINISTRA- 
TOR. JURISDICTION.  MORT- 
GAGE. 


ASSIGNMENT 

1.  A  creditor,  to  whom  his  debtor 
has  assigned  property,  as  secu- 
rity for  advances  and  responsi- 
bilities, with  an  agreement  that 
if  the  property  is  not  redeemed 
within  a  certain  time,  the  assignee 
may  sell  it,  to  pay  and  indemnify 
himself,  may,  after  the  expiration 
of  the  time  limited,  sell  the  prop- 
erty for  his  indemnity  ;  and  may, 
with  the  assent  of  the  debtor,  be- 
come the  purchaser  thereof,  and 
of  all  the  equitable  or  residuary 
interest  of  the  debtor,  at  a  fair 
and  adequate  valuation ;  and 
such  purchase,  if  made  bonajidc, 
and  without  intent  to  injure  and 
defraud  creditors,  will  be  valid, 
not  only  against  the  debtor,  or 
cestui  que  frttff,  but  against  all 
other  persons.  Ilendrirks  v 
Robinson  and  other.*,  II.  283 

fc2.  Where  P.,  a  debtor  in  embarrass- 
ed circumstances,  made  an  as- 
signment (absolute  on  its  face), 
of  personal  property  to  IV.,  a 
creditor,  as  security  for  a  new 
loan  of  money,  and  for  existing 
VOL.  VII.  4* 


claims,  and  also  for  his-mrfemni 
ty  against  existing  and  future  en- 
gagements, especially  all  such  as 
should  arise  in  the  management 
of  the  property  assigned ;  and 
W.,  for  the  purposes  of  the  as- 
signment, effected  a  loan  of  mon- 
ey from  P.,  on  condition  of  gua- 
rantying to  him  a  debt  due  to 
him  from  P.,  to  be  paid  out  of 
the  proceeds  of  the  property  sc 
assigned  ;  it  was  held  that  P.,  by 
lending  his  money  to  VV.  on  this 
guaranty,  acquired  an  equitable 
lien  on,  and  was  entitled  to  be 
paid  his  debt,  out  of,  the  pro- 
ceeds of  the  property  in  the 
hands  of  VF.,  in  preference  to 
other  creditors.  ib 

3.  The  assignee,  under  such  an  as- 
signment, is  entitled  to  his  com 
missions  on  the  sale  of  the  prop- 
erty, according  to    the   stipula- 
tion contained  in  the  assignment, 
unless  the  allowance  is  so  dispro- 
portionate and  extravagant  as  to 
afford  evidence  of  fraud.  ib. 

4.  The  assignee  of  a  chose  in  ac- 
tion takes   it   subject  to   all  the 
equity  of  the  original  obligor,  or 
debtor,  at  the  time,  but  not  to  a 
latent  equity  residing  in   a  third 
person,  against  the  obligee  or  as- 
signor.    Murray   Sf     Winter  v. 
Lylburn  and  others,          II.  441 

S.  P.  Livingston  v.  Dean  and  other*, 

II.  47«> 

5.  To  subject  him  to  the  equity  of 
a  third  person,  he  must  have  ex- 
press or  constructive  notice  of  it, 
at  the   time  of  the  assignment 
Livingston  v.  Dean  and  «tlur>. 

II.  i:<l 

6  Where  B.  obtained  from  L.  \\ 
deed  for  land,  through  fraud,  in 
which  //.  was  concerned,  and 
B.  afterwards  confessed  a  judg- 
ment to  ff.,  who  assigned  it  to 
R  for  a  valuable  consideration, 
and  without  notice  of  the  frau  J  , 
it  was  held  that,  the  deed  to  W 
25 
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being  null  on  account  of  the 
fraud,  the  judgment  created  no 
valid  lien  on  the  land ;  that  R. 
took  the  assignment  at  his  peril, 
and  subject  to  all  the  existing 
rights  of  the  debtor  ;  and  the  land 
was  decreed  to  be  reconveyed, 
discharged  from  the  judgment, 
and  a  perpetual  injunction  award- 
ed. Livingston  v.  Hubbs  and 
others,  II.  512 

7.  An  assignment  by  a  debtor  of  all 
his  property,  in  trust,  to  pay  the 
trustees,  and  such  other  creditors 
as  the  debtor,  in  one  year,  by 
deed,  might  direct  and  appoint, 
&,c.,  reserving  a  power  to  appoint 
new  trustees,  and  to  revoke,  al- 
ter, add  to,  or  vary  the  trusts,  at 
his  pleasure,  is  fraudulent  and 
void.  Riggs  and  others  v.  Mur- 
ray and  others.  II.  527 

S.  The  trustees,  under  such  deed, 
were  decreed  to  account  for  the 
proceeds  of  the  property  received 
by  them  under  the  assignment, 
with  interest,  deducting  their 
commissions  and  charges ;  and  to 
be  entitled  only  to  come  in  pari 
passu,  with  the  other  creditors, 
for  their  ratable  proportion  of 
the  debtor's  estate.  ib. 

9.  Though  assignments  in  trust, 
with  a  power  of  revocation,  may 
be  good  in  family  settlements, 
yet  a  power  of  revocation,  re- 
served by  a  debtor,  in  an  assign- 
ment of  his  property  to  pay  cer- 
tain creditors,  renders  the  in- 
strument fraudulent  and  void. 
S.  C.  II.  576 

10.  Where  A.  assigned  and  made  over 
to  S.  a  debt  and  demand  against 
R.,  and  also  the  proceeds  of  goods 
delivered  by  A.  to  R.  to  sell  on 
account :  Held,  that  all  the  right 
and  interest  of  A.,  as  creditor  of 
R.,  passed  by  the  assignment ; 
and  that  a  release  of  all  demands 
in  law  and  equity  by  S.  to  R., 
ds  assignee,  given  on  a  compro- 


mise   with   him,  was  valid   ana 

effectual.     Allen    v.    Randolph. 

IV.  693 

11.  This  Court  will  set  aside  an  as- 
signment void  at  law,  and  neces- 
sarily leading  to  fraud  and   cor- 
ruption.    Arden    v.    Patterson, 

V.  44 

12.  As,  where  D.   assigned   all   his 
claim  arid  right  of  action,  for  a 
certain  quantity  of  wine,  against 
A.  to  S.,  in  trust  for  the  credit- 
ors of  D.,  and  P.,  an   attorney, 
who  had   acquired  a  knowledge 
of  the  grounds  of  the  claim  from 
D.  and  S.  as  attorney,  purchased 
the  right  of  action  of  S.,  who 
supposed  it  desperate,  for  a  tri- 
fling   consideration,     and    then 
prosecuted  the  suit  for   his  own 
benefit,  and  recovered  judgment 
for  the  whole  amount,  the  agree- 
ment and  assignment  were  held 
unlawful  and  void,  on  the  ground 
of  champerty,   even   though  P. 
might  be  a  creditor  of  D. ;  and, 
on  S.  refunding  to  P.  the  con- 
sideration paid   by  him,  for  the 
assignment,  a  perpetual   injunc- 
tion  was    awarded,    prohibiting 
P.,  or   any  person   for   his   use, 
from  enforcing  the  judgment  at 
law  against  A.  ib. 

13.  A.  and  JB.  being  concerned   to- 
gether in  commercial  adventures 
to  S.  America,  A.,  unknown  to 
JB.,  who  was  abroad ,  assigned  over 
the  whole  of  the  return  cargo  to 
C.,  to  secure  the  individual  debt 
of  A.,  who  was  an  insolvent ;  and 
C.  knew,  at  the  time,  that  there 
was  a  running  account   between 
A.  and  B.,  arising  from   these 
mercantile    adventures,    though 
he  was  ignorant  of  the  nature  or 
extent   of  the    transactions    be- 
tween them,  or  of  the  amount  of 
interest,  if  any,  of  B. :  Held,  that 
6'.,  having  sufficient  notice  of  the 
rights  of  B.  to  put  him  on  inqui 
ry  as  to  the  extent  of  his  interest 


GENERAL   INDEX. 


took  the  assignment  subject  to 
all  the  rights   and  securities  of 
B.     Rodriguez  v.  Hejfcrnan, 
V.  417 

I  4.  An  assignee  of  one  partner  is  en- 
titled only  to  his  share,  after  a 
settlement  of  the  accounts  of  the 
partnership,  and  all  the  just 
claims  of  the  copartner  are  sat- 
isfied, ih. 

15.  In  May,  1817,  A.  confessed  a 
judgment  in  favor  of  M.,  S.  and 
C.,  by  way  of  security  and  in- 
demnity. Afterwards,  in  June, 
1817,  A.  being  in  failing  circum- 
stances, assigned  certain  real 
and  personal  estates,  specified 
in  schedules,  to  M.  and  C.  in 
trust,  to  convert  the  same  into 
money ;  and,  after  deducting 
charges,  &/c.,  to  pay,  1st,  the 
debts  and  responsibilities  speci- 
fied in  a  schedule,  (and  which 
included  a  large  debt  to  M.,  S. 
and  C.,)  either  ratably,  or  in 
such  order  of  preference  and  pri- 
ority, as  they  should  deem  best ; 
2d,  to  pay  all  the  other  debts  of 
A. ;  and  3d,  to  account  for  the 
surplus  to  A.,  or  his  legal  repre- 
sentatives ;  and  the  real  estate 
was  declared  to  be  subject  to  the 
judgment  confessed  in  favor  of 
M.,  S.  and  C.,  and  to  another 
judgment  in  favor  of  Q. — M.  and 
S.  accepted  the  trust,  and  execu- 
ted it  by  paying  a  great  part  of 
the  debts,  &c.  In  August, 
1817,  some  of  the  creditors  of 
A.  recovered  judgments  against 
him,  and  issued  executions,  by 
virtue  of  which  the  sheriff  sold 
a  house  and  lot  of  A.,  which, 
having  been  previously  conveyed 
in  trust  for  his  wife,  was  not  in- 
cluded in  the  assignment ;  and 
//.  became  the  purchaser  at  the 
sheriff's  sale,  for  the  execution 
creditors,  and  the  trust  for  the 
wife  was  adjudged  void  as  against 
•hose  creditors.  On  a  bill  filed 


by  //.,  against  M.,  S.  and  C.,  to 
prevent  their  selling  the  same 
property  under  an  execution  on 
their  judgment,  or  on  the  judg- 
ment in  favor  of  Q.,  which  had 
been  purchased  by  M.  for  a 
small  sum  :  Held,  that  M.  and  S., 
by  accepting  the  trust  under  the 
assignment,  had  waived  any 
remedy  for  their  own  demands, 
or  those  of  M.,  S.  and  C.,  under 
their  judgment,  the  lien  of  which 
was  preserved  merely  for  the 
sake  of  priority,  and  to  guard 
against  intervening  liens  ;  and  as 
to  .any  direct  remedy,  that  the 
judgment  was  extinguished  by 
the  operation  of  the  deed  of  as- 
signment; and  that  M.  must  be 
considered  as  purchasing  the 
judgment  of  Q.,  in  his  charac- 
ter of  trustee,  and,  therefore, 
could  not  make  use  of  it  for  any 
purpose  inconsistent  with  that 
character.  Hcuoley  v.  Manciit*, 
VII.  174 

Assignment  for  the  payment  of  debt, 
vide  DEBTOR  AND  CREDITOR. 

Vide  BANKRUPT.  DEED.  EVIDENCE. 
FOREIGN  LAWS.  FRAUDULENT 
CONVEYANCE.  INSOLVENT 

DEBTOR.  MORTGAGE.  PART- 
NERSHIP. Sun*  OWNERS 
TRUST.  USURY. 


ASSUMPSIT. 
Vide  ACTION. 

ATTACHMENT 
Vide  PRACTICE,  1. 

For  breach  of  an  injunction,  vide  IN- 
JUNCTION, I. 

ATTORNEY   AND  CLIENT. 

Vide  CHAMPERTY.     FRAI  n.      SOLJ 
CITOR  AND  ATTORM.Y. 
27 
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AUCTION. 

Vide    FRAUDULENT    CONVEYANCES. 
VENDOR  AND  PURCHASER. 


AUTHORITY. 

A  special  authority  must  be  strictly 
pursued,  and  a  purchaser  is  pre- 
sumed to  know  such  authority 
when  it  is  given  by  a  public 
statute ;  and  if  he  purchases 
where  the  authority  is  not  pur- 
sued, it  is  at  his  peril.  Defining 
and  others  v.  Smith  and  others, 
III.  344 

Vide  POWER.  PRINCIPAL  AND  AGENT. 


AWARD. 

1.  Arbitrators,  after  a  witness  had 
been  sworn   and  examined,  and 
they  were  left  alone  to  deliber- 
ate  on   their   award,  called   the 
witness  again,   and,  without  the 
knowledge    or   presence   of  the 
parties,    examined   him    as    "to 
matters  material  to  the  contro- 
versy, on  which   he   had   before 
given  testimony,  but  about  which 
the  arbitrators  differed  as  to  what 
the   witness   did  testify   on    the 
former  hearing."     An  injunction 
to  stay  a  suit  at  law,  on   the   ar- 
bitration bond,  for  the  perform- 
ance of  the  award,  was  refused. 
Herrick    v.    Blair   and  Blair, 

I.  101 

2.  Awards   cannot  be   impeached, 
or  set  aside,  unless  for  corrup- 
tion, partiality,  or  gross  misbe- 
havior in  the  arbitrators,  or  for 
some   palpable   mistake   of   the 
law  or  the  fact.  ib. 

3.  Where  a   cause  is  referred   by 
consent  of  parties,  under  an  or- 
der of  Court,  and  the  referees, 
who  were  two  lawyers  and  a  mer- 
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chant,  were  to  decide  all  qu«.;s 
tions  in  dispute  between  the  par 
ties,  as  well  matters  of  law  as  of 
fact ;  and  a  question  of  law,  a- 
to  a  will,  put  in  issue  by  the 
pleadings,  and  discussed  before 
the  referees,  was  decided  by 
them  ;  it  seems  this  Court  will 
not  interfere  with  the  award,  un- 
less a  gross  and  palpable  mistake 
is  shown.  Roosevelt  and  others 
v.  Thurman,  I.  221 

4.  This  Court  will  not  grant  an  in- 
junction to  stay  an  action  at  law 
on  an  award,  on  the  ground  that 
the    plaintiff  was   surprised    by 
the  principal  witness,  for  the  de- 
fendants, swearing  falsely  before 
the  arbitrators ;  and  that  he  could 
have  proved  the  falsehood  of  the 
testimony,     if    the      arbitrators 
would  have  adjourned  the   hear- 
ing for  that  purpose,  which  they 
refused  to  do,  though   requested 
by  the  plaintiff,  who  offered  to 
enlarge  the  time  of  making  the 
award.      \Voodworth     v.      Van 
Buskirk  and  Slocum,          I.  432 

5.  In    the  case  of  an  award,    this 
Court  will  not    interfere,  unless 
there  has  been  fraud,  imposition, 
or  mistake.    Shepherd  v.  Merrill 
and  Tucker,  II.  276 

6.  Where    the    matter     submitted 
was,  what  damages  the  one  party 
or  the  other   was  to   pay  on  the 
surrender  of  a  lease,  and  the  ar- 
bitrators awarded   a  sum   to   be 
paid  by  the  lessor  to  the  lessee, 
but  did   riot  take   into  consider- 
ation   the    rent   payable    at   the 
next    quarter    day,    considering 
that  matter  as  not  in  controversy, 
or  submitted  ;   nor  was   it  men- 
tioned or  brought  before  them  by 
the   parties ;    it   was   held   that 
there    was    no   mistake   in   the 
award.  ib. 

7.  Where  the   parties,    by    mutual 
consent,  withdraw  a  cause  from 
the  Court,  before  hearing,  fo*  the 
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purpose  of  settlement  by  arbitra- 
tors, and  on  certain  terms,  one 
of  which  was,  that  "  the  question 
of  costs  in  the  chancery  suits, 
being  original  and  cross  suits, 
should  be  submitted  to  the  chan- 
cellor," the  Court  will  not  decide 
the  mere  question  of  costs,  but 
leave  each  party  to  pay  his  own 
costs.  Eastburn  and  Dowries  v. 
Kirk,  II.  317 

8.  Where  a  lease  contains  a  cove- 
nant, that    the   mills  and  other 
buildings  erected  on  the  premises 
bv  the  lessee   should,  at  the  end 
of  the  term,  "  be  appraised  and 
valued,  by  two  persons  indiffer- 
ently chosen  by  the  parties,  and, 
in  case  of  their  disagreement,  by 
a  third    person    chosen    by  the 
two;"  a  nomination  by  each  par- 
ty   of  one    appraiser,  with   the 
assent  of  each  to  the  nomination 
of  the  other,  is  binding  on  them, 
and  a  compliance  with  the  cove- 
nant.     Underfill!  v.     Van   Cort- 
landt  and  others,  II.  336 

9.  Where  an  umpire  is  chosen  by 
two  arbitrators,  and  they  join  in 
the  umpirage,  it  is  good  ;  for  the 
umpire  may  take  what  advice  or 
assessors  he  pleases.  ib. 

10.  What  misconduct  of  arbitrators 
is  a  sufficient  ground  for  setting 
aside  an  award.  ib. 

11.  If  there  is  no  corruption  or  par- 
tiality in  arbitrators,  nor  any  mis- 
conduct during  the  hearing,  nor 
any    fraud    practised    by  either 
party,  the  award  is  binding  and 
conclusive,  and    cannot    be   set 
aside  by  the  Court,  however  un- 
reasonable or  unjust  the  award 
may  appear.  ib. 

3.  P.      Tortd  v.  Barlow,          II.  551 

12.  Arbitrators,  in  appraising  prop- 
erty, are  not  bound  to  assess  the 
value  of  each  particular  article 
separately.       Unrlrrhill    v.     Van 
Cortlandt  and  others,        II.  300 

13    An  award  will  not  be  set  aside  for 


an  over  or  under  valuation  of  prop- 
erty appraised.  S.  C.,  II.  361 
J  4.  How  far  a  gross  and  palpable  mis« 
take  may  be  a  ground  for  setting 
it  aside?  Quaere.  S.C.,II.  364 

15.  In  an  action  at  law  on  an  award, 
the  corruption  or  misconduct  of 
the    arbitrators   is    no   defence. 
S.  C.  II.  366 

16.  It  seems  that  the  testimony  of  an 
arbitrator  is  inadmissible  to  im- 
peach his  award.     S.  C.,  II.  349 

17.  Where  there  is  no  charge  of  cor- 
ruption or  misconduct  in  arbittu- 
tors,  and  the  award  on  the  fao? 
of  it  is  final,  nothing  dehors  the 
award  can  be  pleaded,  or  given 
in    evidence,    to    invalidate    it. 
Toddv.  Barlow,  11.551 

18.  An  award  will  not  be  opened,  or 
set  aside,  on  the  allegation  of  the 
discovery  of  a  receipt  which  had 
been  lost  or  mislaid,  so  that  it 
could  not  be  produced  before  the 
arbitrators,  to  show  a  payment, 
unless  under  very  special  circum- 
stances, and    satisfactory    proof 
of  all  due  efforts  to  discover  the 
receipt  before  the  hearing,  or  tc 
supply  its  loss,  and  of  its  discov- 
ery since  the  award.  ib. 

19.  This  Court  will  correct  a  mistake 
of  an  extra  judicial  nature,  in  an 
award  of  arbitrators,  and  decree 
a   performance   of  it  in   specie. 
Bouk  v.  Wilbur,  IV.  405 

20.  As,  where  the  subject  of  contro- 
versy was  land  which  the  arbitra- 
tors were  to   appraise,  and  the 
plaintiff  was  to  convey  the  same 
to  the  defendant,  who  was  to  pay 
the  amount  of  the  appraisement, 
and  the   arbitrators,  by  a  mere 
clerical  mistake,  so  erroneously 
described  the  land  in  the  award, 
as  to  include  one  acre  only,  in- 
stead of  fifty  acres;  it  was  decreed 
that  the  award  be  corrected  ac- 
cording to  the  truth  of  the  fact ; 
and  that  there  be  a  specific  per- 
formance of  it  accordingly,     ib 
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B. 


BAIL. 

1.  Where  bail  become  fixed  at  law 
with  the  payment  of  the  debt  of 
the  defendant,  their  character  as 
bail  ceases  ;  and  after  judgment 
and   execution    against    bail   or 
sureties,  there  is  an  end  of  the  re- 
lationship of  principal  and  surety. 
Bay  v.  Tallmadge,  V.  305 

2.  And  bail,  in  such  case,  cannot 
claim  any  advantage  against  the 
creditor,  on  the  ground  of  a  want 
of  due  diligence,  in  prosecuting 
the  principal  debtor,  t'6. 

Vide  NE  EXEAT  REPUBLICA. 


BAILMENT. 

1.  If  a  perssi-.i  having  charge  of  the 
property  of  another,  so  confounds 
it  with   his  own,  that  it  cannot 
be  distinguished,  he  must  bear 
all  the  inconvenience  of  the  con- 
fusion ;  if  he  cannot  distinguish 
and   separate   his   own,  he   will 
lose  it;  and  if  damages  are  given 
to  the  plaintiff,  the  utmost  value 
of   the    article    will    be    taken 
Hart  v.  Ten  Eyck  and  others, 

11.62 

2.  The  defendants,  being  stock  and 
exchange  brokers,  in  the  course 
of  their  business,  received  of  the 
plaintiff  430   shares   of   United 
States  bank  stock,  and  which  it 
was  agreed,  in  February,  1818, 
that  they  should  hold  as  collateral 
security  for    the   payment  of  a 
note  given  to  them  by  the  plain- 
tiff, for  moneys  advanced  to  him, 
and  payable  on  the  20th  January, 
1819  ;  and  that  they  should  be  at 
liberty,  in  case  the  note  was  not 
paid  at  the  time,  to  make  imme- 
diate sale  of  the  stock,  accourit- 
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ing  to  the  plaintiff  for  any  sur 
plus,  and  holding  him  responsible 
for  any  deficiency  :  Held,  that  as 
the  defendants,  at  all  times  since 
the  giving  of  the  note  by  the 
plaintiff,  were  possessed  of  shares 
standing  in  their  names,  and 
under  their  absolute  and  rightful 
control,  and  subject  to  no  con- 
tract, to  an  amount  far  exceeding 
the  number  of  shares  deposited 
with  them  by  the  plaintiff,  (and 
which  were  not  marked  or  identi- 
fied as  his  particular  property, 
but  blended  with  the  mass  of 
shares  of  the  same  stock  held 
and  owned  by  the  defendants,) 
and  were  ready  and  able,  at  any 
time,  to  transfer  the  430  shares 
to  the  plaintiff,  on  payment  of 
the  note,  they  were  not  bound  to 
account  to  the  plaintiff  for  his 
stock,  at-  the  highest  price  at 
which  shares  were  sold  by  them, 
at  any  time  during  that  period  ; 
but  that  the  like  number  of  shares 
held  by  the  defendants  when  the 
note  became  due,  were  to  be 
considered  as  the  shares  so  de- 
posited by  the  plaintiff;  and 
which  the  defendants  were  at 
liberty  to  sell,  according  to  the 
agreement,  to  reimburse  the 
amount  of  the  note  which  remain- 
ed unpaid.  Nourse  v.  Prime, 
IV.  490 

3.  The  defendants,  being  stock  and 
exchange  brokers  in  New-York, 
in  February,  1818,  in  the  course 
of  their  business,  received  from 
the  plaintiff  430  shares  of  the 
stock  of  the  Bank  of  the  United 
States ;  and  it  was  agreed  be- 
tween them,  that  the  defendants 
should  hold  the  stock  as  collat- 
eral security  for  the  payment  of 
a  promissory  note  of  the  plaintiff, 
given  for  moneys  advanced  b) 
the  defendants  to  him,  and  pay 
able  on  the  10th  of  January, 
1819;  and  the  defendants  were 
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to  re-transfer  the  whole  430 
shares  of  stock  to  the  plaintiff,  on 
payment  of  the  note ;  but  if  the 
notes  were  not  paid,  the  defend- 
ants were  at  liberty  to  sell  the 
stock,  accounting  for  the  surplus, 
if  any,  and  the  plaintiff  to  be 
responsible  for  any  deficiency. 
The  shares  of  the  p!  lintiff  were 
not  marked  or  identified  as  his 
particular  property,  nor  was  there 
any  thing  agreed  upon  between 
the  parties  for  that  purpose  ;  but 
the  shares  remained  in  the  names 
of  the  defendants,  and  were 
blended  with  a  large  mass  of 
shares  of  the  same  stock  held  by 
them,  belonging  to  themselves, 
or  in  trust  for  others.  The  note 
not  being  paid,  the  defendants 
sold  the  stock,  on  the  25th  of 
January,  1819,  and  the  proceeds 
not  being  sufficient  to  pay  the 
note,  they  brought  an  action  at 
law  against  the  plaintiff  to  re- 
cover the  balance :  Held,  that 
as  the  defendants,  at  all  times 
after  the  date  of  the  note,  wen 
possessed  of  shares  of  stock, 
standing  in  their  names,  and 
under  their  absolute  and  rightful 
control,  to  an  amount  far  ex- 
ceeding the  number  of  shares  so 
received  of  the  plaintiff,  and  were 
ready  and  able,  at  any  time,  to 
transfer  to  him  the  430  shares, 
on  payment  of  the  note,  there 
was  no  breach  of  trust  on  their 
part,  nor  were  they  bound  to  ac- 
count to  the  plaintiff  for  the 
stock  at  a  higher  price  than  what 
it  was  actually  sold  for  by  them. 
Nourse  v.  Prime,  VII.  69 

Vide  PLEDGE. 

BANK. 

The  right  of  banking  was  ror- 
inerly  a  common  law  right  be- 
longing to  individuals  ;  but  since 


the  restraining  act  of  the  legis- 
lature, it  is  a  franchise  derived 
from  the  legislature.  Attorney' 
General  v.  Utica  Insurance  Com- 
panyt  II.  377 

2.  Carrying  on  banking  operations 
contrary  to  the  statute,  is  not 
such  a  mischief,  or  public  nui- 
sance, that  this  Court  would  grant 
an  injunction  to  restrain  the 
party,  even  if  it  had  jurisdiction 
over  public  nuisances,  which,  it 
seems,  it  has  not.  S.  C.,  II.  379 

Vide  INJUNCTION. 


BANKRUPT. 

1.  M.  Sf  S.,  partners  in  trade,  being 
greatly  indebted  in  the  United 
States,  and  in  Europe,  on  the 
2d  of  December,  1799,  conveyed 
certain  lands  to  B.  in  trust,  for 
the  security  and  payment  of 
certain  European  or  German 
creditors,  until  they  were  paid, 
dr  8.  should  be  absolutely  exon- 
erated and  discharged  therefrom, 
by  the  said  creditors,  and  their 
demands  transferred  to  M.  alone, 
or  S.  be  otherwise  exonerated, 
acquitted,  or  discharged  there- 
from ;  and  after  the  said  debts 
should  be  satisfied,  or  the  said 
S.  be  so  discharged  and  released, 
then  in  trust  for  M.  M.  4*  S., 
having  committed  an  act  of 
bankruptcy  in  July,  1800,  were 
duly  discharged  from  their  debts 
under  the  late  bankrupt  law  of 
the  United  States,  passed  April 
4th,  1800.  IfrM,  that  this  uar- 
a  valid  deed,  and  that  the  dis- 
charge of  S.  from  the  partnership 
debts,  under  the  bankrupt  law, 
was  not  a  fulfilment  of  the  con- 
dition on  which  the  t-  ust  for  the 
German  creditors  was  created 
M'Mcnotny  v  Murrav  andot/n  r> , 

OL48S 
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2.  A  discharge  under  a  bankrupt 
law  of  this  country,  does  not  dis- 
charge   the    debtor    from   debts 
contracted,  and  made  payable  in 
Europe,  or    a   foreign    country, 
unless  the  foreign  creditors  come 
in,  and  prove  their  debts  under 
the  commission.      M' Menomy  \. 
Murray  and  others,         III.  435 

3.  But  even  if  the  discharge  under 
the    bankrupt    law    should     be 
deemed    a  discharge    from    any 
suit    in    the    United   States,  for 
debts  due  to  the  German  creditors 
of  S.,  yet  that  would  not  satisfy 
the  terms  and  conditions  of  the 
deed  of  trust,  unless  it   also  op- 
erated  as   a  discharge   in    Ger- 
many, where  the  debts  were  con- 
tracted, ib. 

4  The  late  bankrupt  law  did  not 
operate  upon  acts,  declared  to 
be  acts  of  bankruptcy,  commit- 
ted prior  to  the  1st  of  June, 
1800.  ib. 

5.  A  conveyance  by  a  debto:  of  his 
property  to  secure  a  bona  Jide 
creditor,  executed  prior  to  the 
1st  of  June,  1800,  though  made 
in  contemplation  of  bankruptcy, 
is  valid,  not  being  within  the  pur- 
view of  the  bankrupt  law  of  the 
United  States,  of  the  4th  of  April, 
i800,  which  did  not  go  into  op- 
eration until  after  the  1st  of  June 
following;  nor  is  it  fraudulent 
at  common  law.  M'  Mcnomy  v. 
Roosevelt  and  others,  III.  446 

6  It  is  a  principle  of  international 
law,  to  take  notice  of  and  give 
effect  to  the  title  of  foreign  cs- 
signees  ;  and  assignees  of  a  for- 
eign bankrupt  may  sue  here  for 
debts  due  to  the  bankrupt's  es- 
tate, either  as  such  assignees,  or 
m  the  name  of  the  bankrupt. 
Holmes  v.  Remseti,  IV.  400 

7.  The  same  principle  of  general 
law,  that  governs  marriage  con- 
tracts, testamentary  dispositions, 
and  the  succession  to  the  per- 
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sonal  estate  of  an  intestate,  ap- 
plies to  the  distribution  of  the 
estate  of  a  foreign  bankrupt,  ib. 

8.  The   principle   of    international 
law  on  this  subject  is  a  rule  of 
decision,  not  a  question  of  juris- 
diction ;  and  does  not  affect  the 
rights  of  territorial  sovereignty. 

ib. 

9.  But  the  title  of  the  foreign  as- 
signees takes  effect  only  from  the 
date  of  the  assignment  to  them, 
and  has  no  relation  to  the  time  of 
the  bankruptcy  committed,      ib. 

10.  For  the  doctrine  of  relation,  in 
regard  to  bankrupts,  is  a  positive 
rule  of  mere  municipal  policy, 
and  the  rule  of  comity  between 
nations  does  not  require  its  adop- 
tion, ib. 

11.  Therefore,  an  assignment  by  the 
commissioners  of  bankrupts,  in 
England,  of  all   the  estate  and 
choses  in  action  of  the  bankrupt, 
passes  a  debt  due  by  a  citizen  of 
this  state  to  the  English  bank- 
rupt, ib. 

12.  And  if  such  assignment  is  prior 
in  time  to  an  attachment  of  the 
same  debt  here,  at  the   instance 
of  an  American  creditor  of  the 
bankrupt,  issued  under  the  act 
for  relief  against  absent  debtors, 
&,c.,  a  subsequent  payment  of 
the  debt  to  the  foreign  assignees 
in  England,  is  a  bar  to  a  suit 
brought  here  by  the  trustees  un- 
der the  act,  against  the  debtor 
here.  ib. 

13.  A   concurrent   separate   assign- 
ment made  by  the  foreign  bank- 
rupt to  the   same   assignees,  on 
the  same  trusts,  though   it  may 
strengthen   the   case  before   the 
Court,  makes  no  difference  in  the 
application  of  the  general   doc- 
trine, ib. 

14.  The  effect  is  the  same   whether 
the  transfer  is  made  by  himself, 
or  by  the  law  of  the  place  of  his 
domicil,  for  him  ib 
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15.  The  rule,  in  England,  in  cases 
of  the   bankruptcy  of  joint  tra- 
ders, seems  to  be,  that  joint  cred- 
itors may  prove  their  debts   un- 
der a  separate   commission,  and 
separate  creditors  under   a  joint 
commission ;    but    distinct    ac- 
counts are  kept  of  the  joint  and 
separate   estates,  and   the   joint 
estate  is  first  applied  to  the  pay- 
ment of  the  partnership  debts, 
and   the   separate   estate  to  the 
separate  creditors,  and  the  sur- 
plus of  each  estate  to  the  credi- 
tors   remaining   on    the    other. 
Murray  v.  Murray,  V.  60 

16.  The  assignees  under  a  separate 
commission  of  bankrupt,  can  dis- 
tribute   the    whole    partnership 
fund;  for,  after  a  separate   com- 
mission, a  joint  commission  can- 
not issue,  and   vice  versa ;   and 
where    both   are  issued,  one  or 
the  other  is  superseded,  as  may 
best  answer  the  ends  of  justice. 

ib. 

17.  The  assignees  of  the  bankrupt, 
and  the  solvent  partner,  must  join 
in  a  suit  at  law.  ib. 

18.  A  certificate  of  discharge  under 
the  late  bankrupt  law  of  the  Uni- 
ted States  discharged  the  bank- 
rupt from  all   debts  which   were 
or  might  be  proved   under    the 
commission,  and  is  a  bar  to  for- 
eign as  well  as  domestic  credi- 
tors.    Murray  v.  De  Rottenham, 

VI.  52 

19.  M.  Sf  S.,  in    1799,  conveyed  a 
large  tract  of  land  to  J.   S.,  in 
trust  for  their  creditors  residing 
in  Germany,  specially  mortgaging 
a  part  of  it,  for  three  of  their  Ger- 
man creditors,  particularly  men- 
tioned ;   and   M.    covenanted    to 
pay  and  discharge  all  taxes   and 
assessments    which    should    bo 
charged  on  the   land,  and  to  dis- 
charge    certain     encumbrances 
specified.     M.,    without    having 
performed   any   of  these    cove- 
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nants,  obtained  his  discharge,  un 
der  the  bankrupt  law  of  the 
United  States,  in  October,  1800 
The  trustee,  afterwards,  with  his 
own  moneys,  paid  the  taxes  on 
the  trust  property,  and  also  paid 
off  the  encumbrances,  and  took 
an  assignment  of  them  to  him- 
self. Held,  that  the  encumbran- 
ces, being  for  debts  certain,  were 
provable  under  the  commission  ; 
and  M.  was,  therefore,  dischar- 
ged from  them  ;  but  not  from  his 
covenant  to  pay  the  taxes,  which 
might,  from  time  to  time,  be 
laid  on  the  property ;  it  being  a 
personal  and  distinct  engage- 
ment for  the  protection  and  se- 
curity of  the  trust  estate.  ib. 

20.  A  bond,  taken  as  collateral  secu- 
rity for  actual  advances  and  re- 
sponsibilities,  is    a  legal   debt, 
provable    under     a    commission 
of  bankruptcy  ;  and  the  bankrupt 
may,  therefore,  set  up  his   dis- 
charge, in    bar  to  any  demand 
which  such  security  was  inter d- 
ed  to  cover.    Roosevelt  v.  Mark, 

VI.  266 

21.  So,    a  judgment   given   by   the 
debtor  to    T.,  in  trust  for  such 
creditor,  as  collateral  security  for 
existing  advances  and   responsi- 
bilities,   is   legal,    and   provable 
under  the  late  bankrupt  law  of 
the  United  States;   and   all   the 
demands,   to  secure   which   the 
judgment  was  given,  are   barred 
by  the  certificate.  ib. 

22.  But,  where  a  judgment  or  other 
security  is  taken,  merely  by  way 
of  indemnity,  and   such    is  the 
condition  of  the  bond,  then,  until 
the  party  is  damnified,  by  having 
paid,    the  judgment   cannot    be 
proved  by  him,  as  a  debt,  or  by 
trustees,  for  his  benefit.  ib. 

23.  Bonds  to  secure  annuities,  bonds 
to  trustees  for  securing  a  provis- 
ion for  a  wife,  and  bonds  to  re- 
place  stock   on   a   certain  day, 
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arc  provable  under  the  commis- 
sion as  legal  debts.  Roosevelt  v. 
Mark,  VI.  266 

•24  The  bankrupt  act  of  the  United 
Stales,  of  April,  1800,  consoli- 
dated the  provisions  of  the  Eng- 
lish statutes  of  bankrupt ;  and 
the  English  decisions  on  the 
subject  are,  therefore,  applicable 
in  the  construction  of  that  act. 

ib. 
Vide  TRUST.     PARTNERSHIP. 


BARON  AND  FEME. 

1  A  husband  is  accountable  for  the 
personal  estate  of  his  wife,  se- 
cured to  her  separate  use  by  a 
deed  of  marriage  settlement,  and 
<vhich  has  come  into  his  hands 
during   the    coverture ;   but  not 
«br  interest  on  moneys  he  may 
iiave  received   for  debts  due  to 
uer.  lUtthodist  Episcopal  Church 
v.  Jaques  and  others,          I.  450 

2  The  husband  is  also  accountable 
for  the  rents  and  profits  of  the 
wife's   real   estate,  received   by 
him;    and    lands    purchased   by 
him,  with  the  moneys  of  the  wife, 
are  deemed  to  be  held  in  trust 
for  her,  though  purchased  in  his 
own  name ;  and  a  third  person, 
to  whom  the  husband  had  con- 
veyed   an   estate   so   purchased, 
with   notice   of  the   manner  of 
his  acquiring  it,  was  held  to  be 
chargeable  with  the  trust ;   but 
the  trustee  is  to  be  allowed  for 
any   beneficial    and    permanent 
improvements  made  by  him  on 
the  estate.  ib. 

3  Where,    by   a   marriage    settle- 
ment, the  whole  real  and  person- 
al estate  of  the  wife  is  secured  to 
her  separate  use,  the  husband  is, 
notwithstanding,  bound  to  main- 
tain his   wife   and  family  during 
the  coverture,  and  cannot  make 
the  expenses   a  charge  on  hei 
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separate  estate ;  and  the  consenl 
or  agreement,  of  the  wife,  during 
coverture,    that     the     expenses 
should  be  borne  by  her  separate 
estate,  is  null  and  void.  ib. 

4.  But  the   husband   is  entitled   to 
an  allowance  for  moneys  expend- 
ed  in  necessary  reparations  of 
the    wife's  separate  estate,   and 
for  any  specific  appropriation  of 
her  property,  with  her  assent  or 
direction,  for  her   benefit,   (not 
being  for  the  ordinary  mainten- 
ance of  her  or  his  family.)        ib. 

5.  Where  a  husband  asks  the  aid 
of  the  Court  to  enable  him  to  get 
possession  of  his  wife's  property, 
he  must  do  what  is  equitable,  by 
making   a   reasonable  provision 
out  of  it,  for  the  maintenance  of 
her  and  her  children.     Howard 
and  Wife  \.  Moffatt,        II.  206 

6.  And    whether  the  husband    ap- 
plies himself,  or  a  suit  for  the 
wife's  debt,  legacy,  portion,  &,c. 
is  brought  by  the  legal  represen- 
tatives of  her  husband,  the  rule 
is  the  same.  ib. 

7.  The  extent  of  the  provision  will 
depend  on  the  circumstances  of 
the  case.  ?'». 

8.  The  practice  is  for  the  husband, 
on  a  reference,  to  make  propo- 
sals of  a   settlement  before   the 
master,  and,  on  the  coming  in 
of  his  report,  the  Court  judges  of 
its  sufficiency.  ib. 

0.  But  if  the  husband  can  lay  hold 
of  the  property  of  the  wife,  with- 
out the  aid  of  the  Court,  he  may 
do  it,  this  Court  not  having  power 
to  enforce  a  settlement,  by  in- 
terfering with  his  remedies  at 
law.  ib. 

10.  A  husband  and  wife  may  contract, 
for  a  bonajide  and  valuable  con- 
sideration, for  a  transfer  of  prop- 
erty from  him   to  her.     Living- 
ston v.  Livingston,  II.  537 

1 1 .  Where  husband  a/iu  wife  agreed 
by  parol,  thath,  ^nould  jiurchasb 
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&  lot  in  her  name,  and  build  a 
house  thereon,  and  that  he 
should  be  reimbursed  the  cost 
thereof  out  of  the  proceeds  of 
another  house  and  lot  of  which 
she  was  seised,  which  should  be 
sold  for  that  purpose  ;  and  the 
husband  having  executed  the 
agreement  on  his  part,  the  con- 
tract failed  by  the  sudden  death 
of  the  wife,  who  left  infant  chil- 
dren, to  whom  the  legal  estate 
in  both  lots  descended ;  the 
agreement  was  decreed  to  be 
carried  into  effect,  and  the  lot 
was  ordered  to  be  sold,  and  a 
conveyance  executed  by  the  in- 
fant trustees,  by  their  guardian 
ad  litem  ;  and  their  father  (the 
plaintiff)  and  the  master  were 
directed  to  join  the  conveyance  ; 
and  the  plaintiff  to  be  reimburs- 
ed his  advances,  out  of  the  mon- 
eys arising  from  the  sale.  Liv- 
ingston v.  Livingston,  II.  537 

12  Though  such  conveyance  by 
the  husband  to  the  wife  is  pre- 
sumed, in  the  first  instance,  to 
be  intended  as  an  advancement 
and  provision  for  her,  yet  that 
presumption  may  be  rebutted  by 
parol  proof.  ib. 

13.  Where  the  husband  is  permitted 
by  the  wife  to  have  the  manage- 
ment of  her  separate  property, 
secured  to  her  by  a  marriage 
settlement,  to  receive  rents,  &-c., 
very  strict  proof  of  his  having 
paid  to,  and  settled  with  her,  du- 
ring her  lifetime,  for  the  sums 
received,  is  not  required  ;  but, 
from  the  confidential  nature  of 
the  connection,  the  most  favorable 
presumptions  are  indulged  to- 
wards him.  Methodist  Episco- 
pal Church  and  others  v.  Jfitj/n  .< 
mid  others,  III.  77 

M  lie  cannot,  however,  claim  mon- 
ey received  by  him  for  a  judg- 
ment debt  due  to  the  wife,  on 
the  ground  of  the  mere  parol  dec- 


laration  of   the    wife,   contrary 
to  the  terms  of  settlement.        ib. 

15.  A  feme  covert,  with   respnct  tc 
her   separate   property,  is  to   be 
considered  as  a.  feme  sole,  to  the 
extent  only  of  the  power  given 
to  her   by    the    marriage   settle- 
ment, ib. 

16.  Her  power  of  disposition  is  not 
absolute,  but  sub  modo,  to  be  ex- 
ercised  according  to  the   mode 
prescribed   in   the  deed  or  will 
under  which  she  becomes  enti- 
tled to  the  property  :  Therefore, 
if  she   has  a  power  of  appoint- 
ment by  will,  she  cannot  appoint 
by  deed;  or  when  she  is  empow- 
ered to  appoint  by  deed,  the  giv- 
ing   a    bond,  or  note,   or   parol 
promise,    without    reference    to 
the  property,  or   making  a  parol 
gift  of  it,  is  not  such  an  appoint 
ment.  ib 

17.  So,  when  it  is  said  in  the   settle 
ment,  that  she  is  to  receive  from 
her   trustee  the  income   of  her 
property,  as  it  may,  from   time 
to  time,  become  due,  she  has  no 
power,   by  anticipation,  to  dis- 
pose at  once  of  all  that  income 

ib. 

J8.  The  question  as  to  the  power  of 
a.  feme  covert  over  her  separate 
property,  settled  to  her  separate 
use,  and  the  manner  of  its  execu- 
tion examined.  S.  C.  III.  80 

1ft  If  a  feme  covert,  having  a  sepa- 
rate estate,  secured  by  settlement, 
provides  by  will  for  the  payment 
of  her  funeral  expenses,  the  hus- 
band is  not  to  be  charged  with 
them  ;  otherwise,  if  no  such  pro- 
vision had  been  made.  S.  C. 
III.  115 

20.  A  feme,  covert  may  mortgage  her 
separate   property    for   her    hus- 
band's    debts.     Dcmanst     and 
Wife  V.    Wynkoop    and   <>f/i<rs, 

III.  I'.".) 

21.  So,  she  may  also  execute  a  v;i!i<J 
power   to  sell    the   property,   in 
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case  of  default,  pursuant  to  the 
statute.  Demarest  and  Wife  v. 
Wynkoop  and  others,  III.  129 

22.  In     a     mortgage    by     husband 
and  wife  of  the  wife's  separate 
estate,    the   wife    may,    if   she 
choose,  reserve  the  equity  of  re- 
demption to  the  husband   aJone, 
who  may  sell  and   dispose  of  it. 

ib. 

23.  A   testator,    by   his   will,    dated 
September  25<A,   1810,  gave   to 
his  daughter,   during  her  sepa- 
ration from  W.  C.,  her  husband, 
one    thousand    dollars    a    year, 
which  he  charged  on  his  real  es- 
tate.     W.  C.  and  his  wife  were 
living  separate  when  the  will  was 
made,  but  cohabited  together  in 
February,  1815,  when  the  testa- 
tor made  a   codicil   to   his  will, 
(changing  only  the  executors,) 
and  also  at  his  death  but  sepa- 
rated immediately  after  his  de- 
cease, and  continued  to  live  sep- 
arate until  within   a  short  time 
previous  to  filing  the   bill  by  W. 
C.  and  his  wife,  against  the  ex- 
ecutors, for   the  legacy.     Held, 
that  the  plaintiffs  were  not  en- 
titled to  the  legacy,  as  it   was  to 
be   inferred  that  they  separated 
for  the  sole  purpose  of  entitling 
themselves  to  i^  and  the  bill  was 
ordered    to    be    dismissed    with 
costs.   Cooper  and  Wife  v.  Rem- 
sen  and  others,  III.  382 

24.  And    it   was,    afterwards,    held, 
upon  the  same  clause  in  the  will, 
that  a  voluntary    separation  of 
the  wife  from  her  husband,  would 
not  entitle  her   to  the   annuity, 
for  she  can  establish  no  claim  on 
her    own    violation   of  conjugal 
duty.     Cooper  and  Wife  v.  Cla- 
son  and  others,  III.  521 

25.  Whether  the  separation,  which 
is  to  give  effect  to  the   bequest, 
must    not   have   existed   at   the 
time    of    the    testator's    death  ? 

Qucere.  ib. 
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26.  A  feme  covert  may  execute,  by  a 
will  in  favor  of  her  husband,  a 
power  given  or  reserved   to  her, 
while  sole,  over   her   real  estate. 
Bradish    v.    Gibbs    and  ot/u-ra, 

523 

27.  Where  the  wife,  before  marriage, 
entered  into  an  agreement   with 
her  intended  husband,  that  she 
should   have  power,  during  the 
coverture,  to  dispose  of  her  real 
estate    by  will,    and    she   after- 
wards  devised  the   whole  of  her 
estate  to   her  husband,  this  was 
held  a  valid  disposition  of  her  es- 
tate in  equity  ;   and  the   heirs  at 
law  of  the  wife  were  decreed  to 
convey    the   legal  estate  to   the 
devisee.  ib 

28.  To    enable    a  feme    covert    to 
dispose   of   her   real    estate    in 
equity,  it   is  not  necessary  that 
the  legal  estate  should  be  vested 
in  trustees ;   but  a  mere  agree- 
ment entered  into    before    mar- 
riage with  her  intended  husband, 
that  she   should   have  power   to 
dispose  of  her  real  estate  during 
coverture,  will  enable  her   to  do 
so.     S.  C.  III.  540 

29.  Marriage    is    a   good,    valuable, 
and     meritorious     consideration 
for    an     ante-nuptial     contract. 
S.  C.  III.  550 

30.  A  husband,  in  regard  to  a  de- 
vise to  him  by  his  wife,  in  exe- 
cution of  a  power,  is  not  a  volun- 
teer, ib. 

31.  This  Court  will   lay  hold  of  the 
property  of  a  wife,  which   may 
be  within  its  power,  for  the  pur- 
pose of  providing  a  maintenance 
for  her,  when  she  is   abandoned 
by   her    husband,    or   prevented 
by  his  ill  treatment  from   cohab- 
iting with  him.    Dumond  v.  Ma- 
gee,  IV.  318 

32.  Where    a    husband    abandoned 
his  wife,    and    married    another 
woman,  with  whom  he  continued 
to  live  for  twenty  years,  he   wa« 
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held  to  ha\  3  forfeited  all  just 
claim  to  his  wife's  distributive 
share  to  personal  estate  inherited 
by  her.  ib. 

33.  And  the  Court  directed  the  prin- 
cipal of  the  wife's  share  to  be 
brought  into    Court,  and  placed 
at  interest ;  and,  after  her  death, 
the  principal  to  go  to  her  chil- 
dren  by  her  lawful  husband,  or . 
to  their  representatives;  she  hav- 
ing, after  being    abandoned   by 
her    husband,   upon    report  and 
belief   of    his     death,    married 
another.  ib. 

34.  If  a  husband   appoints  an  attor- 
ney  to   recover   a  debt,  legacy, 
&.C.,  due  to  his  wife,  and  the  at- 
torney receives   the    money ;  or 
if  the   husband    mortgages    his 
wife's  interest,  or  assigns  it,  ab- 
solutely, for  a  valuable  consider- 
ation ;   or   if  he  recovers  it  by  a 
suit  at  law,    in  his  own  name, 
or    releases   the  debt,    the  sur- 
vivorship  of  the  wife,  in   these 
cases,  ceases.  Schuyler  v.  Hoylc, 

V.  196 

i-  >.  In  a  suit  by  the  husband  for  the 
wife's  distributive  share,  the 
wife  must  be  made  a  party,  ib. 

16.  Where   the    husband   and   wife, 
and  other  heirs  of  F.   who  died 
intestate,  in    England,   made  a 
joint  power  of  attorney  to  V.,  au- 
thorizing him  to  take  out  letters 
of  administration   there,  on   the 
estate  of  F.,  to  collect  the  prop- 
erty, &/c.,  and  pay  over  to  the 
parties  their  distributive  shares, 
respectively,  &/c. ;  and   after    V. 
had    taken    out    administration, 
but  before  he  had  received  the 
property,  or  paid   over  the   en- 
tire  share,    the    husband    died ; 
Held,  that  the  wife  was  entitled, 
in  her  right,  as  survivor,  to  that 
portion  of  her  distributive  share 
which    had    not    been    actually 
paid  over  to  her  husband.         t'6 

17.  Where  land  is  conveyed  to  hus- 


band and  wife,  they  do  not  take 
as  joint  tenants,  nor  as  tenants 
in  common,  but  joth  are  seised 
of  the  entirety  ;  neither  can  sell 
without  the  consent  of  the  oth- 
er ;  and  the  survivor  takes  the 
whole  ;  this  case  not  being  within 
the  provision  of  the  act  relative 
to  joint  tenancies.  (Sess.  9.  ch. 
12.  s.  6.)  Rogers  v.  Benson, 
V.  430 

38.  A  deed  by   husband   and  wife, 
of  their  joint  estate,  in  trust,  to 
pay  all  the  debts  of  the  husband, 
and  the  residue  to  the  use  of  the 
wife   and  her  heirs   in   fee,  is  a 
valid  conveyance,  being  founded 
on    a   valuable  and   meritorious 
consideration,    and    cannot    be 
impeached  by  a  subsequent  pur- 
chaser,  without    notice  of    the 
trust.  il>. 

39.  The  equitable  right  of  the  wife 
to  personal  property  in  the  hands 
of  her  trustees,  cannot   be  dis- 
posed of  by  the  husband,  without 
making  a  suitable  provision  for 
her   support.     Kenny  v.    Udatt, 

V.  464 

40.  The  wife's  equity,  as  it  is  called, 
attaches  upon  her  personal  prop- 
erty whenever  it  is  subject  to  the 
jurisdiction  of  the  Court,  and  is 
the  object  of  a  suit,  into  whose 
ever   hands  it  may  have  come, 
or   in  whatever  manner   it  may 
have  been  transferred.  ib. 

41.  And    it    makes    no   difference, 
whether  the   application   to   the 
Court  be   made  by  the  husband 
or  his  representatives,  or  assign- 
ees,  in   order  to  obtain  posses- 
sion of  the  property  ;  or  whether 
it  be  by  the  wife  or  her  trustee, 
seeking  a  provision  for  her  out 
of  the  property.  t'6. 

42.  This    equity    of    the    wife    is 
equally    binding,    whether    the 
transfer  of  the   property  he    by 
operation  of  law,  or   by  the  ac( 
of  the  party,  to  general  assignee* 
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or  to  an  individual ;  or  whether 
the  particular  transfer  was  volun- 
tary, or  made  upon  a  good  and 
valuable  consideration.  Kenny 
v.  Udall,  V.  4G4 

43.  The  Court  may,  in  its  discretion, 
give  the  whole,  or  a  part  only, 
of  the  property  to  the  wife,  ac- 
cording to  the  circumstances  of 
the  case.  ib. 

44.  When   the   husband   lives   with 
his  wife,  and  maintains  her,  and 
has  not  misbehaved,  the  course 
is,  to  allow   him  to  receive  the 
interest    and   dividends  on    her 
property.  ib. 

45  As  where  bank  stock  set- 
tled by  a  father  on  his  infant 
daughter,  placed  in  the  hands 
of  the  assistant  register  of  the 
Court,  as  trustee  to  execute  the 
trusts  declared  in  her  favor  by 
the  deed  of  settlement,  was, 
within  one  year  after  her  mar- 
riage, and  while  she  was  an  in- 
fant, sold  and  transferred  by  her 
husband  and  her,  for  a  valua- 
ble consideration,  the  assignee 
knowing,  at  the  same  time,  of 
the  deed  of  settlement  and  the 
infancy  of  the  wife,  the  assign- 
ment, on  a  bill  filed  by  the  wife 
against  her  husband  and  his  as- 
signee, was  declared  to  be  null 
and  void,  so  far  as  respected 
the  wife's  equity ;  and  the  hus- 
band having  misbehaved  himself, 
the  dividends  on  the  stock  were 
directed  to  be  paid  to  the  wife 
herself,  until  she  came  of  age, 
with  liberty  for  her  to  apply  for 
such  suitable  provision  out  of 
the  property,  as  might  be  deter- 
mined, on  the  usual  reference  to 
a  master.  ib. 

46.  This  equity  of  the  wife  stands 
upon  the  peculiar  doctrine 
and  practice  of  the  Court,  rather 
than  on  any  general  reasoning. 

ib. 

47  The  wife's  equity  to  a  suitable 
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provisiin  fo»  the  maintenance  Dl 
herself  and  children,  out  of  her 
separate  estate,  descended  or  de- 
vised to  her  during  coverture, 
will  prevail,  and  be  protected, 
not  only  against  the  husband, 
but  against  his  assignee,  and 
against  any  sale  made,  or  lien 
created  by  him  for  a  valuable 
consideration,  or  in  payment  of 
a  just  debt;  and  on  a  bill  filed 
by  the  wife  against  a  creditor  of 
the  husband,  an  injunction  was 
granted  to  prevent  him  from 
selling  her  property,  so  descend- 
ed, under  an  execution  issued 
on  a  judgment  confessed  by  the 
husband  for  a  bona  fide  debt. 
Haviland  v.  Myers,  VI.  25 

48.  S.  P.  Haviland  v.    Bloom   and 
Myers,  VI.  178 

49.  And  this  equity  may  be  extended 
to  the  whole  of  the  real  and  per- 
sonal estate  devised  or  descended 
to  the  wife.    Haviland  v.  Bloom 
and  Myers,  ib. 

50.  Where    the   husband   and    wife 
sue   for   the   wife's   legacy,  the 
Court  will  direct  a  suitable  pro- 
vision to  be  made  out  of  it  for 
the  maintenance  of  the  v/ife  and 
her   children,    before   decreeing 
payment  of  the  legacy  to  the  hus- 
band.    Glen  v.  Fisher,     VI.  33 

51.  Where  a  bill  is  filed  by  husband 
and  wife,  for  a  demand  in  right 
of  the    wife,    and    the   husband 
dies,  the  suit  does  not  abate,  but 
the  action  survives  to  the   wife. 
M'Dowl  v.  Charles,        VI.  13'i 

52.  Though  a  deed  from  a  husband 
directly  to  his   wife  is  void   in 
law,  yet   where  the  conveyance 
of  the  husband  is  for  the  purpose 
of  making   a  suitable  provision 
for  the  wife,  as  giving  her  a  deed 
for   certain   lands,  parcel  of  his 
estate,   during   her    widowhood, 
equity  will  lend  its  aid  to  enforce 
the   provision  ;   especially  whc.e 
the  wife  had,  bv  an  ante-num.  a 
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agreement,  released  all  right  of 
dower  to  arise  under  the  mar- 
riage, on  the  express  engagement 
of  the  husband,  that  she  should 
be  endowed  of  all  lands  acquired 
by  them  during  their  cohab- 
itation. Skcpard  v.  Sftepard, 
VII.  57 

02  Where  a  husband  conveyed  land 
to  a  son,  for  a  nominal  sum,  on 
his  covenanting  to  pay  an  annuity 
to  his  mother  during  her  widow- 
hood :  Held,  that  the  wife  was 
entitled  to  an  action  on  the  cove- 
nant so  made  for  her  benefit ;  and 
that  a  release  of  the  covenant  by 
the  son  to  the  husband,  in  his  life- 
time, was  fraudulent  and  void. 

ft. 

")4.  Where  a  marriage  settlement, 
giving  to  the  wife  the  control  of 
her  separate  property  during  cov- 
erture, and  the  power  of  ap- 
pointment, with  the  assent  of  her 
husband,  contains  no  express 
provision  for  the  disposition  of 
such  property,  in  the  event  of 
her  death,  and  in  default  of  her 
appointment,  and  she  dies  with- 
out making  any  appointment,  the 
property  goes  to  the  husband,  as 
survivor,  as  if  no  settlement  had 
been  made.  Stewart  v.  Stewart, 
VII.  229 

%5.  As  where,  after  such  settlement, 
money  coming  to  the  wife  from 
her  father  was  paid  to  the  hus- 
band, there  being  no  acting  trus- 
tee for  the  wife  at  the  time,  and 
the  husband  invested  the  money 
in  stock  in  the  wife's  name,  but 
received  the  dividends  to  his  own 
use,  and  after  her  death  admin- 
istered on  her  estate,  and  re- 
ceived the  dividends  on  the  stock, 
until  his  death :  //-//.  that  the 
executrix  of  the  husband  was 
entitled  to  the  stock,  and  that 
the  administratrix,  di-  bnnis  non, 
of  the  wife,  was  accountable  for 


it,  as  tiuaiee,  to  the  legal  repre- 
sentatives of  the  husband.        ib 

56.  Where,  in  a  deed  of  settlement 
the  husband,   after  covenanting 
to   allow  his   wife  to  enjoy   her 
separate  property  to  her  own  use. 
during  the   coverture,  and  that 
she  might  convey  the  same,  &,c., 
and   that  she   should   enjoy  thp 
rents   and  profits  of  the   real  es- 
tate, as  if  she  were  a  feme  sole 
&/c.,  the  husband  thereby  releas- 
ing all  his  marital  rights  in  and 
over  the  same,  &.c. :  Held,  that 
the  release  was  to  be   construed 
in    connection    with   the    words 
immediately  preceding,  and  op- 
erated only  as  to  his  rights  during 
coverture,  and  did  not  affect  his 
rights  as  survivor  of  his  wife.  ib. 

57.  If  a  husband  survives  his  wife, 
and   dies,  without  administering 
on  her  property,  or   before  com- 
pleting the  administration,  and 
the  wife's  next  of  kin   adminis- 
ters, such  administrator  is  a  trus- 
tee for  the  representatives  of  the 
husband.  ib. 

58.  The  husband  may  be  considered 
as  next  of  kin  to  his  wife,  by  re- 
lation of  marriage,  and  as  taking 
her  personal  property,  in  case  of 
her  death,  as  next  of  kin ;   but 
whether   so    considered  or  not, 
her  personal  property  remaining 
after  her  death,  goes  to  her  hus- 
band, either  jure  marit,it  or  as 
next  of  kin.  ib. 

59.  A  husband  cannot  be  a  witness 
for  or  against  his  wife:  ib. 

Delivery  of  a  deed  of  marriage  settle- 
ment, vide  DKF.D,  II. 

Process  against   husband  and   wife 
vide  PRACTICE,  1. 

When  wife  may  put  in  a  separate  an 
swer,  vide  PLEADING,  VI. 
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Vide  ADULTERY.  DIVORCE.  DOWER. 
LEGACY.  MARRIAGE.  NE  EX- 
EAT. SETTLEMENT.  SUPPII- 
TAVIT. 

BIGAMY. 
Vide  MARRIAGE. 

BILL. 

Vide   DISCOVERY.      INJUNCTION. 
PLEADING,  III. 

BILL  OF  DISCOVERY. 
Vide  DISCOVERY. 

BILL  OF  REVIEW. 
Vide  DECREE. 


BOND. 


1.  The  penalty  of  a  bond  cannot 
be  made  to  cover  any  other  debt 
or  demand  than  that  mentioned 
in     the     condition.      Troup     v. 
Wood  and  Sherwood,      IV.  228 

2.  A  bond,  or  specialty,  is  not  con- 
sidered   as    a    mere     voluntary 
agreement,   but   as   importing  a 
valuable  consideration  ;  and  the 
bond    creditor    may    come    into 
the  Court  of  Chancery  to  enforce 
payment    of     it    out    of  assets. 
Berg  v.  Raddijf,  VI.  302 

3.  As  between  the  obligors  and  ob- 
ligee, in  a  joint  and  several  bond, 
all    the    obligors    are   principal 
debtors,  though  as  between  each 
other,  they  may  have  the   rights 
and  remedies   resulting  from  the 
relation  of  principal  and  surety. 

ib. 


Vide  DEBTOR  AND  CREDITOR.   JURIS- 
DICTION.    RELEASE. 
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c. 


CANALS  AND  CANAL  COM- 

MISSION  ERS. 

Vide  INJUNCTION. 


CANCELLING  INSTRUMENTS 

Vide  JURISDICTION. 

CERTIORARI. 

A  certiorari  is  no  supersedcas  to  an 
execution  already  executed 
People,  v.  Goodhue,  II.  200 

CHAMPERTY. 

1.  An    agreement   between  an  at- 
torney and  his  client,  amounting 
to   champerty,    cannot   stand  in 
a    Court   of   equity.     Arden   v 
Patterson,  V.  44. 

2.  Where    an    attorney  purchase* 
from  his   client  the   whole  sub- 
ject-matter  of    controversy,    for 
his  own  benefit,  though  he  may 
have  some  interest  of  his  own,  it 
is  champerty.  ib 

Vide  ASSIGNMENT. 

CHARITABLE  BEQUEST 
Vide  LEGACY. 

CHATTELS 
Vide  DEVISE. 

CHOSE  IN   ACTION 

Vide  ASSIGNMENT 
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ClVILITER   MORTUUS. 

I.  A  person  convicteJ  of  felony, 
and  sentenced  to  imprisonment 
in  the  state  prison  for  life,  is 
civilitcrmortuu.-;.  Troupv  Wood 
and  Sherwood,  IV.  223 

»  A  person  convicted  and  attainted 
of  felony,  and  sentenced  to  im- 
prisonment for  life,  prior  to  the 
29th  of  March,  1799,  (which 
created  a  new  rule,)  is  not  civil- 
itcr  mortuus ;  and  his  estate, 
therefore,  was  not  divested  by 
the  sentence.  Plainer  v.  Sher- 
wood, VI.  118 


COLLATERAL   SECURITIES. 

Vide  DEBTOR  AND  CREDITOR.  MORT- 
GAGE. 


COMMISSIONERS  OF   LOANS. 
Vide  LOAN-OFFICERS. 

COMMISSIONS. 

J.  The  plaintiff  and  defendant 
were  joint  owners  of  a  ship  and 
cargo,  on  a  voyage  from  New- 
York  to  Batavia,  and  back ; 
and  the  defendant  agreed  to  go 
out  in  the  ship  as  supercargo, 
and  the  plaintiff  agreed  to  pay 
him,  as  a  compensation  for  the 
performance  of  the  duties  of  a 
supercargo,  the  sum  of  10,000 
dollars,  "  out  of  the  proceeds  of 
any  cargo  the  ship  may  bring 
from  Itatauia,  or  to  deliver  him 
part  of  such  cargo,  to  that 
amount,  at  the  current  market 
price,  on  its  arrival  at  New-York, 
at  his  option."  The  ship,  on 
her  return  voyajf,  from  IIOCC-H- 
ty,  put  into  St.  Kitts,  where 
she  was  condnmnod  us  u:i*ev 
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worthy,  and  sold,  with  the  cargo 
and  the  proceeds  remitted,  by 
the  supercargo,  to  New-York. 
The  defendant  having  caused 
8,000  dollars  of  the  sum  stip- 
ulated to  be  paid  to  him  by  tho 
agreement  to  be  insured,  as 
his  commissions,  he  recovered 
the  amount  in  a  suit  at  law,  of 
the  underwriters,  as  for  a  total 
loss,  on  the  ground  that  he  had 
no  remedy  on  the  agreement 
against  the  plaintiff,  his  compen- 
sation being  payable  only  out  of 
a  particular  fund  which  depend- 
ed on  a  contingency  that  had 
never  happened.  On  a  bill  file*1 
against  the  defendant  for  an  ac- 
count, the  defendant  claimed  to 
retain  a  certain  sum  for  commis- 
sions, and  for  services  in  the 
sale  and  management  of  the 
concern ;  and  it  was  held  that 
the  defendant  was  not  entitled 
to  any  allowance,  on  a  quantum 
meruit,  for  his  services  merely 
on  the  ground  that  the  contin- 
gency had  never  happened  on 
which  his  specific  compensation 
for  the  same  service  was  to  de- 
pend ;  nor  was  he  entitled  to  any 
compensation  for  his  services  at 
St.  Kitts,  as  he  still  acted  in  the 
character  of  supercargo,  and  the 
sales  there  were  substituted  for 
a  sale  in  New-York,  on  which, 
by  his  special  agreement,  he 
was  to  receive  no  commission. 
Franklin  and  others  v.  Robin- 
son, I.  157 

2.  Joint   owners,  or   partners,    are 
not    entitled    to    charge     each 
other   for   services   rendered    in 
the   care    and    management   of 
the  joint  property,   unless  there 
is  a  special  agreement  for  that 
purpose.  16. 

3.  A  committee  of  a  lunatic  is  en 
titled  to  an  allowance,  by  way  ot 
compensation    for    his   services 
in  receiving  and  paying  out  mun 
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eys,  within  the  equity  of  the 
statute,  (sess.  40.  c.  251.)  au- 
thorizing this  Court  to  make  a 
reasonable  allowance  to  guar- 
dians, executors,  and  administra- 
tors, for  their  services.  In  the 
Matter  of  Roberts,  I II.  43 

4.  Rule  as  to  the  rate  of  allowance 
to  guardians,  executors  and  ad- 
ministrators. H>. 

5.  G.  was  engaged  by  M.  as  a  su- 
percargo of  a  ship,  on  a  trading 
voyage   from  New- York  to  Ma- 
deira, the  Cape  of  Good  Hope, 
Madras,     and      Calcutta,     and 
thence  back   to  New-  York :  by 
the   written  instructions   to  G., 
by  which  much  was  confided  to 
his  judgment  and   discretion,  he 
was  to  receive,  as  a  compensation 
for  transacting  the  business,  two 
and  a  half  per  ant.  of  the  value 
of  the    property    brought   home 
for   the  account  of  M.,   arising 
from  the  proceeds  of  the  outward 
cargo,    deducting    duties,   &-c., 
and  to  have  his  reasonable  ex- 
penses while  on  the  voyage,  paid 
out  of  the  cargo ;  and   to  be  al- 
lowed, also,  Jive  per  cent.,  or  one 
twentieth  part  of  the  net  profits, 
on  its  termination.     G.  perform- 
ed   his    duty    from    New- York 
to  Madeira,   and  the   Cape  of 
Good  Hope,  but  was  taken  sick 
at  the  latter  place,  and  obliged 
to  leave  the  ship,  and   died   on 
his  return  homeward  in  another 
vessel;  having  first  appointed,  at 
the  Cape,  B.  fy  B.  (one  of  whom 
had  been  a  clerk  of  M.,  and  par- 
ticularly recommended  to   G.'s 
attention)    his     substitutes,    as 
supercargoes  for  the  remainder 
of  the  voyage,  agreeing  to  pay 
them  for  their  services  out  of  his 
commissions.  The  ship  proceed- 
ed to  Madras,  from   whence   it 
was  thought  best,  on  account  of 
political  circumstances,  to  return 
10  New-York,  without  going  to 
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Calcutta,  and  on  the  return  oi  he 
vessel  to  New- York,  the  home- 
ward cargo  was  delivered  to  M. 
who  cleared  a  considerable  profit 
on  the  voyage,  B.  Sf  B.  having 
faithfully  performer1  their  duty 
as  supercargoes,  in  the  place  of 
G.  It  was  held,  that  the  legal 
representative  of  G.  was  entitled 
to  the  full  compensation  stip- 
ulated, as  for  the  completion  of 
the  voyage.  Gray  v.  Murray, 
III.  167 

6.  One  joint  partner  is  not  entitled, 
as  against  the  others,  to  a   com- 
pensation for  his  greater  or  more 
valuable  services,  in  regard   to 
the     common    concern,    unless 
there  be  a  special  agreement  to 
that  effect.     Bradford  v.  Kim- 
bcrly  and  Brace,  III.  431 

7.  But  where  the  several  joint  own- 
ers of  a  cargo  appoint  one  of  the 
part  owners  their  agent   to  re- 
ceive and  sell  the  cargo,  and  dis- 
tribute the  proceeds,   he  is  en- 
titled, under  such  special  agency, 
to  a  commission  or  compensation 
for  his   services  as   a  factor  or 
agent,  in  the  same  manner  as  a 
stranger.  ti. 

Vide  ASSIGNMENT.     EXECUTOR  AND 
ADMINISTRATOR.     USURY. 


COMPOUND  INTEREST. 
Vide  INTEREST. 

CONDITION. 
Vide  LEGACY. 

CONFUSION  OF  GOODS 
Vide  BAILMENT. 
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CONSIDERATION. 
Vide  AGREEMENT,  I. 


CONSIGNOR    AND    CON- 
SIGNEE. 

Vide  ACCOUNT.     INTEREST.     JURIS- 
DICTION.    PRINCIPAL  AND  AGENT. 


CONSTITUTION    OF    THE 
UNITED  STATES. 

1.  Under   the    constitution   of    the 
United  States,  citizens  of  each 
state  are  entitled  to  free  ingress 
and    egress    to   and   from    any 
other  state,  and  to  all  the  immu- 
nities of  citizens  in  every  state. 
Livingston  v.  Tompkins,  IV.  430 

2.  The  government  of  the   United 
States  having  sole  and  exclusive 
jurisdiction   over  all  differences 
between  two  or  more  states,  all 
acts    of   reprisal    between    the 
states  are  unnecessary  and  un- 
lawful, ib. 


CONSTITUTION  OF   NEW- 
YORK. 

Vide  STEAM-BOATS. 


CONTEMPT. 

Vide     INJUNCTION.      MARRIAGE. 
PRACTICE,  XIV. 

CONTRACT. 
Vide  AGREEMENT.     STEAM-BOATS. 

CONTRIBUTION. 

1.  Where  a  bond,  payable  in  two 
instalments,  was   secured   by  a 


mortgage  on  a  mill,  &,c.,  and  the 
debtor  afterwards  gave  a  second 
mortgage  on  six  other  lots  of 
land  specifically,  to  secure  the 
payment  of  the  first  instalment, 
but  without  reference  to  the  first 
mortgage;  and  all  the  parties, 
afterwards,  by  an  arrangement 
between  them,  declared  tlae  sec- 
ond instalment  paid,  and  can- 
celled the  first  mortgage,  leaving 
the  second  mortgage  to  remain 
as  security  for  the  first  instal- 
ment ;  and  at  a  sale  of  the  six 
lots,  under  a  subsequent  judg- 
ment, which  was  a  lien  on  the 
equity  of  redemption  in  these 
lots  only,  A.  purchased  two  lotf. 
and  B.  four  lots,  knowing,  at 
the  time,  the  situation  of  the 
mortgage ;  and  J5.,  afterwards, 
purchased  the  second  mortgage, 
and  filed  a  bill  to  foreclose ;  it 
was  held  that  A.  was  bound  to 
contribute  towards  the  satisfac- 
tion of  the  principal  and  interest 
due  on  the  first  instalment,  ac- 
cording to  the  actual  relative 
value  of  the  lots,  and  not  accord- 
ing to  the  prices  for  which  they 
were  sold  at  the  sheriff's  snlc. 
Cheesebrough  and  others  v.  Mil- 
lard  and  others.  ].  4UU 

Vide  SUBSTITUTION. 

2.  Where  six  separate  lots,  or  par- 
cels of  land,  were  morlgiuc.l, 
and  the  mortgagee,  aftoi  wards, 
released  four  of  the  lots  from  the; 
mortgage,  leaving  the  original 
debt  to  stand  charged  on  the  re- 
maining two;  it  was  held  that 
the  two  lots  were  chargeable 
with  their  ratable  proportion 
only  of  the  original  debt  and  in- 
terest, according  to  the  relative 
value  of  the  six  lots  at  the  date 
of  the  mortgage.  Sttrrns  ana 
others  v.  Cooper  and  oihrrs, 
I  425 
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3  Where  laud  is  charged  with  a 
burden,  each  part  ought  to  bear 
no  more  than  its  due  proportion 
of  the  charge ;  and  equity  will 
compel  each  part  to  a  just  con- 
tribution. Stevens  and  others  v. 
Cooper  and  others.  I.  425 

4.  And  a  creditoi  cannot,  by  any 
assignment  or  act  of  his,  deprive 
the  co-debtors,  or  owners  of  the 
land,  of  their  right  of  contribu- 
tion against  each  other.  ib. 
B.  P.  Clieesebrough  and  others  v. 
Millard  and  others,  I.  409 

5  The  Court  will  compel  the  cred- 
itor to  aid  the  contribution,  by 
assigning  his  bonds  and  securi- 
ties to  the  debtor,  or  surety,  or 
Dwner  of  the  land,  whom  he 
charges  with  his  whole  demand  ; 
and  they  will  not  permit  him 
voluntarily  to  defeat  this  right. 
Stevens  and  others  v.  Cooper  and 
others,  I.  430 

0.  A  purchaser  of  part  of  lands 
mortgaged,  from  the  mortgagor, 
is  Kot  bound  to  contribute  rata- 
bly  with  a  purchaser  of  the 
equity  of  redemption,  under  a 
judgment  subsequently  obtained, 
towards  the  discharge  of  the 
mortgage  ;  unless  the  residue  of 
the  mortgaged  premises  proves 
insufficient  to  extinguish  the 
debt.  Gill  v.  Lyon  and  others, 
1.447 

7  Equity  will  not  interpose  to  en- 
force a  contribution  between 
wrong  doers,  especially  where 
they  do  not  stand  in  equal  right, 
or  there  is  not  equal  equity  be- 
tween them.  Peck  v.  Ellis, 
II.  131 

8.  Contribution  is  allowed  only  be- 
tween defendants  standing  in 
a-qualijure.  S.  C.  II.  136 

9  There  is  no  contribution  between 
joint  trespassers,  at  law.  ib. 

10.  Nor,  it  seems,  in  equity  ib 

11.  The   representatives    of    a    de- 
ceased partner,  who  has  paid  the 
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whole  of  a  partnership  debt,  will 
be  substituted  in  the  place  of  the 
creditor,  in  order  to  recover  his 
portion  from  the  survivor.  Sell: 
v.  Administrators  of  JIubbell, 
II.  397 

12.  But  if  the  surviving  partner  al- 
lege that  a  balance  was  due  to 
him  from  the  deceased,  as  much 
or  more  than  he  had  been  obli- 
ged to  pay,  an  account  must  bt 
taken,  before  the  Court  can  in- 
terfere to  enforce  the  claim  for 
contribution.     S.  C.         II.  398 

13.  The  doctrine  of  contribution  is 
not  so  much  founded  on  contract, 
as  on  the  principle  of  equity  and 
justice,   that  where  the  interest 
is    common,    the    burden    also 
should  be  common  ;  and  the  prin- 
ciple, that  equality  of  right  re- 
quires equality  of  burden,  has  a 
more    extensive    and     effectual 
operation  in  a  Court  of  equity, 
than  in  a  Court  of  law.     Camp- 
bell v.  Messier,  IV.  334 

14.  Thus,  where  there  was  an  old 
party  wall  between  two  owners 
of  houses,  in  the  city  of  Netc- 
York,  and  one  of  them,  being  de- 
sirous to  build   a  new  house  on 
his   lot,    pulled    down    his    old 
house,  and  with  it  the  party  wall, 
which  was  ruinous,  and  rebuilt 
it  with  his  new  house,  the  owner 
of  the  contiguous  house  and  lot 
is  bound  to  contribute  ratably  to 
the  cost  of  the  new  party  wall. 

ib. 

15.  He    is  not,   however,  bound    to 
contribute  to  building  the  new 
wall  higher  than  the  old ;  nor, 
if  materials  more  costly,  or  of  a 
different  nature,  are  used  in  it, 
is  he  bound  to  pay  any  part  of 
the  extra  expense.  ib. 

16.  Where,  in  a  bill  filed  by  a  mort- 
gagor,  to  redeem,   against    he 
administrators  of  a  mortgagee  in 
possession,  and  others  claiming 
under  him,  the  defendants  were 
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oocreed  to  pay  a  certain  sum 
for  the  rents  and  profits  of  the 
land,  after  deducting  the  mort- 
gage debt ;  and  the  decree  being 
silent  as  to  the  proportion  which 
each  defendant  was  to  pay,  one 
of  the  defendants  paid  the  whole, 
and  the  plaintiff  gave  him  liberty 
to  make  use  of  the  decree  to 
reimburse  himself:  Held,  that 
he  could  use  the  decree  only  for 
his  protection  and  indemnity,  so 
far  as  his  co-defendants  were 
bound  to  contribute,  Scribner 
v.  Hickok  and  others,  IV.  530 
IT  And  the  Court,  on  petition  and 
motion  of  a  co-defendant,  direct- 
ed the  contribution  to  be  en- 
forced under  the  decree,  so  far 
only  as  the  right  was  clearly  as- 
certained. '  ib. 

18.  A  defendant  who  has  made  pay- 
ments  for  his   co-defendant   to- 
wards satisfying  a   prior   mort- 
gage, and  beyond  his  proportion 
of  the  burden,  is  to  be   deemed 
substituted    for  the   plaintiff,  to 
that   extent,  and   as   far  as  the 
fact  appears   from   the  proceed- 
ings in  the  cause.     Lawrence,  v. 
Cornell,  IV.  545 

19.  If  A.,  against   whom  there  is   a 
judgment,  being  seised  of  lands, 
sells  part  of  them,  and  dies  seised 
of    the    residue,    his   heirs    are 
bound  to  satisfy   the  judgment, 
as  far  as  the  assets  descended  to 
them  are  sufficient  for  that  pur- 
pose ;  and  they  are   not  entitled 
to  any  contribution  from  the  pur- 
chaser of  a  part  of  the  lands  of 
their  ancestor,  for  they  stand    in 
his  place  ;  and  there  is  no  equal- 
ity of  right   between   them  and 
the  purchaser,  in  respect  to  the 
judgment.      Clowes    v.     Dickcn- 
son,  V.  2&5 

20.  If  there  are  several   heirs,  and 
the  judgment   creditor   collects 
the  debt  from  a  part  of  the   in- 
neritance  allotted  to  one  of  them, 


such  heir   is  entitled   to  contri' 
bution  from  his  co-heirs.  ib 

21.  It    seems,    that    between     pur- 
chasers in  succession,  at  differ- 
ent times,  of  different  parts  of 
the  estate  of  the  judgment  debt- 
or, there  is   no  contribution,  for 
there  is  no  equality  of  right   be- 
tween them.  it). 

22.  Where  a  judgment  is  a  lien  on 
different  parcels  of  land,  one  of 
the  several  owners  is  not  entitled, 
on  a  bill  against  the  judgment, 
creditors  only,  to  a  decree   for 
contribution  ;  but  all  the  persona 
interested    in    the   lands    bound 
by  the  judgment,  must  be  made 
parties  for   that  purpose ;   nor   is 
the  plaintiff  entitled  to   have  the 
judgment,  upon  payment  of  it, 
assigned  to  him   by  way  of  sub- 
stitution, to  enable  him  to  enforce 
contribution  from  other  persons 
liable    to    contribute,    but    who 
were    not   parties    to    the    suit 

.   Avery  v.  Patten,  VII.  211 

Vide     AGREEMENT.     DOWEU.      IN 
TEREST. 

CONVICTION. 
Vide  HABEAS  CORPUS. 

CORPORATION. 

1  There  is  no  particular  form  ol 
words  requisite  to  create  a  cor- 
poration. Dt  iiton  and  othrrs  v. 
Jackson  and  otlirrs,  II.  :>  lv! 

2.  Persons     may     have     corporate 
powers  for  certain  specified  pur- 
poses only.     S.  C.  If.  :l--~> 

3.  The  loan-officers  and  sujH-rvisors 
of  a  count  v  are  corporate  bodies. 

»7». 

4.  The  several   towns  in   this  state 
are  legal  communities,  or  bodies 
politic,    for     certain     purposes. 

II.  i A 
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5  Whether  this  Court  has  jurisdic- 
tion or  control  over  corporations 
in  respect  to  breaches  of  trust, 
unless  in  the  case  of  a  charitable 
institution?  Quecre.  Attorney 
General  v.  Utica  Insurance 
Company,  II.  384 

G.  Whether  this  Court  has  a  visi- 
tatorial power  or  superintending 
jurisdiction  over  corporations, 
civil,  eleemosynary,  or  charita- 
ble? Quare.  S.  C.  11.386 

7.  But  the  persons  who  exercise 
the  corporate  powers  may,  in 
their  chancter  of  trustees,  be 
accountable  in  this  Court  for  a 
fraudulent  breach  of  trust.  S.  C. 
II.  389 

8  A  foreign  corporation,  or  an  in- 
corporated bank  of  another  state, 
may  sue  in  their  corporate  name, 
and  file  a  bill  for  the  sale  of  land 
in  this  state,  under  a  mortgage 
taken  to  secure  money  lent. 
Silver  Lake  Bank  v.  North, 
IV.  370 

9.  If  the  loan  and  the  mortgage  were 
concurrent  acts,  it  is  within  the 
reason  and  spirit  of  the  act  of 
incorporation  by  which  the  cor- 
poration is  authorized  to  take 
mortgages,  &c.  for  the  security 
of  debts  previously  contracted. 

ib. 

10.  But   it   seems,  that   this   Court 
will  not,  in  a  collateral  way,  de- 
cide a  question  of  misuser  of  a 
charter,  by  setting  aside   a  bona 

fide  contract.  ib. 

11.  If    an    incorporated     bank     of 
another  state  lends  money,  and 
takes  a  mortgage  in   this  state, 
it  is  not  a  violation  of  the  act  of 
the    legislature    of    this    state, 
passed   April  21,  1818,  relative 
to  banks,  &c.  (sess.  36.  ch.  71.) 
for    restraining    unincorporated 
associations    from    carrying    on 
banking  business.  ib. 

12.  In  private  unincorporated  asso- 
ciations of  individuals,  the  ma- 
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jority  cannot  bind  the  minority, 
unless  by  special  agreement. 
Livingston  v.  Lynch,  IV.  573 
13  A  corporation  aggregate  may 
be  dissolved,  within  the  period 
prescribed  by  its  charter,  by 
the  death  of  all  its  members,  or 
the  destruction  of  an  integral 
part  of  it,  or  by  a  surrender  of 
its  franchises  into  the  ;  ands  of 
the  government,  or  by  a  forfeit- 
ure for  non-user  or  misuser  of 
its  franchises  ;  but  in  the  latter 
case,  the  forfeiture  must  be  ju- 
dicially ascertained  and  de- 
clared. Sice  \.  Bloom  and  others. 
V.  366 

14.  A  corporation  may  be  dissolved 
for  a   breach  of  trust ;  but  not 
until  it  has  been  called  upon  to 
answer.  ib. 

15.  A   corporation  is  not   dissolved 
by  an  omission  to  elect  trustees 
under  its  charter,  for  more  than 
two  years,  while  the  members, 
constituting  the  integral  part  of 
the  corporation,  remain  in  esse; 
but  the  old  trustees  continue  in 
office,   until  others   are   elected 
in  their  stead.  ib. 

16.  Though  a  corporation  may  for- 
feit  its  charter  by  an  abuse  or 
neglect   of   its    franchises,   yet 
such    forfeiture  must  be    ascer- 
tained and  declared  by  regular 
process   and  judgment   of  law, 
before  its   powers  can  be   taken 
away,    or    the    corporation    be 
considered  as  dissolved.  ib 

17.  The  remedy  against  a  corpora- 
tion for  a  misuser  or   non-user 
of  its  privileges-,  so  as  to  work  a 
forfeiture,  is  not  in  this  Court, 
but  at  law,  by  a  scire  facias  pros- 
ecuted at  the  instance   and  in 
behalf  of  the  government,  not 
on  the   application   of  an   indi« 
vidual.  ib. 

18.  The   Dutchcss  Cotton  Manufac- 
turing   Company    were     incor- 
porated, for  twenty  years,  unde 
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the  act  of  March  22,  1811, 
(sess.  34.  ch.  67.  1  N.  R.  L. 

245.)  by  the  seventh  section  of 
which  it  is  declared,  that  "  for 
all  debts  of  the  company,  at  the 
time  of  its  dissolution,  the  per- 
sons then  composing  the  com- 
pany shall  be  individually  re- 
sponsible to  the  extent  of  their 
respective  shares  of  stock  in  the 
company." — At  a  meeting  of  the 
trustees  of  the  company  on  the 
18th  August,  1817,  at  which  the 
plaintiff  (a  judgment  creditor  of 
the  company,  and  one  of  the 
trustees)  was  present,  it  was  re- 
solved, that  any  of  the  stockhold- 
ers who  had  paid  the  sums 
called  for  on  their  shares,  then 
amounting  to  50  per  cent., 
should  not  be  proceeded  against 
for  any  further  calls,  except 
by  way  of  forfeiture  of  their 
stock.  By  another  resolution 
of  the  trustees  of  the  3d  No- 
vember, 1817,  the  stockholders 
were  to  have  the  privilege  of 
forfeiting  their  stock,  on  paying 
30  per  cent,  on  the  amount  sub- 
scribed by  them :  Held,  thnt 
even  if  the  corporation  were 
dissolved  by  lapse  of  time,  the 
plaintiff,  as  a  creditor,  could  not 
enforce  his  claim  against  the  in- 
dividuals, beyond  the  extent  of 
the  resolution  of  the  trustees,  and 
lo  which,  as  one  of  the  trustees, 
be  had  assented ;  and  that  the 
stockholders  who  complied  with 
the  terms  of  the  resolution  of 
the  3d  November,  1817,  ceased 
to  be  members  of  the  company 
or  owners  of  shares,  and  were, 
therefore,  not  individually  re- 
sponsible. Sice  v.  Bloom  and 
'others,  V.  366 

10  A  company  incorporated  under 
the  act  (sess.  34.  ch.  67.)  is  not 
considered  as  dissolved,  (sons  to 
render  the  stockholders  individ- 
ually responsible,  to  the  extent  of 


their  shares,  for  the  debts  of  the 
corporation,)  by  reason  of  a  sale 
of  its  visible  property  under  exe- 
cution for  its  debts,  and  of  a 
temporary  suspension  of  its 
manufacturing  business,  as  long 
as,  by  a  regular  election  of  trus- 
tees, there  has  been  a  continued 
.  succession,  and  the  company 
kept  in  operation,  and  has  the 
capacity  to  increase  the  sub- 
scription or  stock,  or  call  in 
more  of  its  capital,  and  reassume 
its  business.  Brinkerhqf  v. 
Brown  and  others,  VII.  217 

Vide  PLEADING,  II.     PRACTICK. 


COSTS 

1.  Costs  in  general. 
II.   Taxation. 
III.  Security  for  costs. 
IV.  Staying  proceedings  until  pay- 
ment of  costs  in  another  suit 


I.  Costs  in  general. 

1.  Costs  are  in  the  discretion  of  the 
Court.        Methodist     Episcopal 
Church  and  others  v.  Jaques  and 
others,  I.  77 

S.  P.  Nicott  v.  Trustees  of  Hunt- 
ington,  I.  166 

2.  Costs  decreed  against  a  trustee 
who  had  been   guilty  of  negli- 
gence.      Gray     v.     Thompson, 

1.82 

3.  If  a  final  decree  is  silent  as  to 
costs,  they  are   lost,  and  cannot, 
afterwards,   be   ordered    to    be 
paid,  unless,  on  a  rehearing,  the 
decree  has  been  opened  for  that 
purpose.      Tram's  and  others  v. 
Waters,  I.  85 

4.  If  a  party  dies  before  the  costs 
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ire  decreed,  they  are  lost ;  the 
general  rule  being,  that  the  costs 
die  with  the  person ;  but  if  costs 
have  been  decreed,  and  the  party 
dies  before  they  are  taxed,  they 
may  be  recovered  by  his  person- 
al representatives  on  a  bill  of 
revivor ;  but,  to  obtain  the  costs. 
the  executors,  or  personal  repre- 
sentatives, must  be  before  the 
Court  expressly  in  their  charac- 
ter as  such  ;  for  if  the  bill  of  re- 
vivor states  the  plaintiffs  to  be 
the  heirs  and  devisees  of  the  par- 
ty deceased,  though  some  of 
them,  in  fact,  are  executors,  yet 
they  can  only  be  known  in  their 
former  characters,  and  not  as 
executors.  Travis  and  others  v. 
Waters,  I.  85 

5  On  a  bill  by  a  legatee  against  the 
administrator,  where  the  defend- 
ant submitted  to,  and  asked,  the 
direction  of  the  Court,  his  costs 
were  ordered  to  be  paid  out  of 
the  fund.     Morrel  and  others  v. 
Dickey,  I.  153 

6  Costs   in  equity  do   not   always 
follow  the  event  of  the  cause ; 
but  are  awarded,  or  not,  accord- 
ing to  the  justice  of  the  case,  in 
the  sound  discretion  of  the  Court. 

.  Nicoll  v.    Trustees  of  Hunting- 
ton,  I.  166 

7.  And  where  a  plaintiff  had  proba- 
ble cause  for  seeking  the  aid  of 
the  Court,  but  failed  in  establish- 
ing his  title,  but  the  defendant 
showed  none,  or  no  better  title 
to  the  property  in -dispute,    the 
bill  was  dismissed  without  costs 
on  either  side.  ib. 

8.  An    administrator,    or    trustee, 
who  resists  a  claim,  and  litigates, 
bona  fide,  from  a  conviction  of 
duty,   and  where  no  intentional 
default  is   made  to  appear,  will 
not,  under  the  circumstances  of 
the  case,  be  charged  personally 
with  the  costs ;  but  they  must  be 
paid  out  of   the    assets   of   the 
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intestate.     Moses  and  others  v 
Murgatroyd,  I.  475* 

9.  A  purchaser  of  land  chargt-abhi 
witli  constructive  notice  only, 
by  means  of  a  Us  pendens,  ia 
not  to  be  charged  with  costs, 
there  being  no  actual  fraud, 
though  the  purchase  is  set  aside 
on  the  ground  of  the  implied 
fraud.  Murray  fy  Winter  v. 
Ballou  Sf  Hunt,  I.  566 

10  On  a  bill  by  the  heirs  of  D. 
against  the  heirs,  &c.  of  Pv  for 
a  specific  performance  of  an 
agreement,  it  appearing  that 
there  was  no  improper  behavior 
or  unjustifiable  defence,  the  de- 
fendants were  not  decreed  to 
pay  costs.  Dyer's  Heirs  v. 
Potter's  Heirs,  $c.  II.  152 

11.  Costs  in  this  Court  are  discretion- 
ary.    Executors   of  Getman   v. 
Beardsley,  II.  274 

12.  And  if  executors,  administrators, 
or  heirs,  bring  groundless    and 
vexatious  suits,  they  will  be  or- 
dered to  pay  costs.  ib. 

13.  Where    the   parties,    by  mutual 
consent,  withdraw  a  cause  from 
the  Court  before  hearing,  for  the 
purpose  of  a  settlement  by  arbi- 
trators,   and   on   certain   terms, 
one   of  which   was,   that   "  the 
question  of  costs  in  the  chancery 
suits,  being  original    and   cross 
suits,  should  be  submitted  to  the 
chancellor,"  the  Court  will  not 
decide  the  mere  question  of  costs, 
but  leave  each  party  to  pay  his 
own  costs.     Eastburn  £f  Downcs 
v.  Kirk,  II.  317 

14.  Costs  rest  in  the  sound  discretion 
of  the   Court,   to   be   exercised 
upon  a  full  view  of  all  the  merits 
and  circumstances  of  the  case. 

'  ib. 

15.  A  rehearing   is  not  granted  for 
costs    only,    except    in    special 
cases.  ib. 

16.  Nor  will  an  appeal  lie  for  costs 
merely.  ib 
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17.  Where  a  purchaser, pendente  lite, 
had  no  actual  notice  of  the  pen- 
dency of  the  suit,  costs  were  not 
decreed   against  him.     Murray 
£c  Winter  v.  Lylburn,     II.  441 

18.  A  plaintiff  will  not  be  allowed  to 
dismiss    his    bill    without    costs, 
unless   it    appears   that    he    had 
reasonable  grounds  for    filing  it. 
Perine  v.  Swaim  and  others, 

II.  475 
19    Where,  on  a  bill  to  foreclose  a 

mortgage,  a  subsequent  mort- 
gagee, or  judgment  creditor,  who 
is  made  a  party  defendant,  an- 
swers and  disclaims,  he  is  enti- 
tled to  costs  against  the  plaintiff, 
to  be  paid  out  of  the  fund,  if 
that  is  sufficient,  and  if  not,  to 
be  paid  by  the  plaintiff;  he  not 
having  applied  to  such  defend- 
ant, before  suit  brought,  to  re- 
lease, or  otherwise  disclaim. 
Catlin  v.  flamed  and  others, 

III.  61 

20.  A  plaintiff  suing   in  forma  pau- 
peris,  and  recovering    a   legacy 
against    executors,    is     entitled 
only  to  the   actual   costs  or  ex- 
penses of  the  suit,  to  be  paid  out 
of  the  assets.      Williams  v.  Wil- 
kins  and  others,  III.  65 

21.  It  rests  in  the  discretion  of  the 
Court  to  order  pauper  or  dives, 
costs,  according  to  the  circum- 
stances of  the  case.  ib. 

22.  Where  both   parties  are  equally 
innocent,  and  both  are  endeavor- 
ing to  avoid    a   loss  caused    by 
another,  costs  will  not  be  award- 
ed to  either  party  as  against  the 
other.     PauUeton  v.  Eaton  and 
others,  III.  69 

2-     Wbrre  a   plaintiff  had  color  of 
»  clit..u,    though    barred,    in    the 
opinion  of  the  Court,  by  lapse  of 
time,  his  bill  was  dismissed  with- 
out costs.     Demarest  and  Wife 
v.  Wynfcoop  and  others,  III.  129 
£4.  Costs  in  partition,  in  this  Court, 
are  charged  upon  the  parties  re- 
<TOL.  VII.  7* 


spectively,  in  proportion  to   the 

value  of  their  respective  rights. 

Phelps     v.     Green   and    others, 

III.  306 

25.  A  plaintiff  suing  in  outre  droit, 
is  not   responsible  for  costs,   un- 
less under  special  circumstances. 
Goodrich  v.  Pcndleton,  III.  520 

26.  A  defendant  who  answered    ;ui 
original     bill,     after     a    decree 
against  him,  petitioned  for  a  re- 
hoaring,  which  was  granted,  and 
the  plaintiffs  filed  a  bill  of  re- 
vivor  and  supplement,  to  which 
the     defendant     answered    and 
disclaimed ;  he  was  held  not  to 
be  entitled  to  costs,  on  the  dis- 
missal  of    the    bill.     Shaver   v, 
Radley,  IV.  310 

27.  On    the    dismissal    of    the   bill, 
costs  were  deified  to  the  defend- 
ants, on  the  ground  of  laches  on 
their  part,   and  hardship  on  the 
part  of  the  plaintiffs.  ib. 

28.  Where  the  defendant   set  up  a 
judgment  and  a  mortgage,  which 
judgment    was   proved    to    have 
been  satisfied,  and  claimed  more 
than  was   due  on  the  mortgage, 
he  was  held  not   to   be   entitled 
to    costs    against    the   plaintiff. 
Brinkerhojf v .  Lansing, 

IV.  65,  79 

29.  And    the    plaintiff,     though    he 
succeeded  in  disproving  the  claim 
of  the  defendant,  but   failed    in 
supporting  his  charge   that  the 
mortgage  was  also  satisfied,  a  id 
fraudulently  kept  on   foot,    was 
held  not  entitled  to  costs.         ib. 

30.  A  defendant  who  had  no  inter- 
est in  the  controversy,  and   was 
not  a  necessary  party,  but  uni- 
ted   with    the   other   defendants 
in  setting  up  a    defence  which 
was  not  true:,  was  held  not  en- 
tilled     to     costs;     though   they 
would  have  been  otherwise    al- 
lowed to  him.  ib. 

31.  Costs     not     allowed    to   eithei 
party,  on  a  bill  for  a   perpetual 
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injunction  to    quiet    the  posses- 
sion.    De  Ricmer  v.  Cantillon, 
IV.  86,  93 

3'2  Costs  awarded  on  a  decree  cor- 
recting a  mistake  in  a  contract, 
in  a  hill  for  that  purpose,  and 
for  specific  performance.  Keis- 
sclbrack  v.  Livingston,  IV.  144 

33.  On  a  bill   for   discovery  merely, 
the  defendant  is  entitled  to  costs. 
Burnct  v.  Sanders,          IV.  503 

34.  But  where   the  plaintiff,  who  is 
entitled  to  discovery,  goes   first 
to  the  defendant,  and    asks  for 
the  information  sought,    which, 
though  in  the  power  of  the  de- 
fendant to  give,  is  refused  ;  and 
the  plaintiff  is,  therefore,   com- 
pelled to  file  a  bill  against  the 
defendant,    to    obtain   the    dis- 
covery, and  he  answers  fully,  he 
will  not  be  entitled  to  costs,     ib. 

35.  Where     a    plaintiff    asked    for 
further  time  to  except  to  the  an- 
swer, which  was  granted ;  and, 
also,  for  leave  to  amend  his  bill 
after  such  answer,  and   after   a 
plea  accompanying  it,    but   not 
noticed  for  argument ;  the  plain- 
tiff, on  being  allowed  to  amend 
his  bill,  was  ordered  to  pay  Jive 
dollars,  for  the  extra  costs  of  the 
further   answer,  and  the  taxable 
costs  of  the  plea,  in  case  it  should 
become   useless,  in  consequence 
of    the     bill     being     amended. 
French  v.  Shotwell,         IV.  505 

36.  Where  the  will  of  the  testator  is 
so  ambiguously  expressed    as  to 
render  it  proper  for  the  executor 
to  take  the  direction  of  the  Court, 
the  costs  will   be  ordered  to  be 
paid  out  of  the  fund  .in  contro- 
versy.   Rogers  v.  Ross,  IV.  608 

17.  Where  a  demurrer  to  the  plain- 
tiff's   bill    is    allowed,    on   the 
ground  that  the  relief,  if  any,  is 
at  law,  the  defendant  is  entitled 
to  his  taxable  costs.         Gregory 
and  Withers  v.  Reeve  and  Hull, 
V.  232 
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38.  To  a  bill  to  correct  a  mistake 
in  a  deed,  the  defendants  put  in 
their   answer,  and    also   filed    a 
cross-bill    for    discovery        The 
plaintiff  in  the   original  bill,  a.s 
of  course,    without   notice,  dis- 
missed his  bill :    Held,  that  the 
defendants      were     entitled     to 
costs    on  the   dismissal   of    the 
plaintiff's  bill,  and    also   to  the 
costs  of  their  cross-bill,  as  part 
of  their  defence  in  the    original 
suit.     Ferris  v.  Nelson,    V.  262 

39.  Although  the  plaintiff  was  enti- 
tled   to    file    his    bill    for      at> 
account  and    distribution ;    yet, 
where    the    charges    of    fraud, 
collusion,       and       misconduct, 
against. the   defendants,    which 
formed  the  main  ground  of  the 
suit,  were  proved   to   be   false, 
unjust,    and  vexatious,   the  bill 
was  dismissed,  with  costs,  as  to 
the  defendants  not  liable  to  ac- 
count; and   the  defendant  wht 
was  accountable  as  trustee,  wai 
allowed  all  his  taxable  costs,  extra, 
charges,  and  expenses,  out  of 
the     fund,    before     distribution. 
Minuse  v.  Cox,  V.  441 

40.  Where,  on  a   decree   for  a   di- 
vorce, the  whole  of  the  real  and 
personal  estate,  inherited  by  the 
wife   from    her  father,   was   or- 
dered to  be  applied  to  the  main- 
tenance of  the  wife  and  childre'n, 
and  the  defendant,  a  judgment 
creditor   of  the    husband,    with 
knowledge  of  the  decree,  issued 
an  execution,    and    caused    the 
same  to   be   levied  on  the  wife's 
estate,   he  was  ordered   to  pay 
the   costs  of  a  bill   filed   by  the 
wife  for   a  perpetual  injunction. 
Haviland  v.  Bloom  and  Myers, 

VI.  178 

41.  A  creditor,  who  came  in   after 
the  master  had   filed   his  report, 
and  obtained  leave  to  prove  his 
debt,     without      stipulating     to 
contribute  to  the   costs  of  suit 
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brougnt  by  the  other  creditors 
against  the  executors,  the  assets 
not  being  sufficient  to  pay  all 
the  debts  proved,  was  not  allowed 
his  costs  out  of  the  fund.  Mason 
v.  Codwise,  VI.  183 

42.  A  creditor,  who  comes  in  under 
the  general  decree  for  creditors 
to  come  in  and  prove  their  debts 
before  the  master,  is  permitted 
to  do  so,  on  contributing  to  the 
plaintiff  his  proportion  of  the 
expenses  of  the  suit,  and  is  enti- 
tled to  have  his  necessary  costs 
of  proving  his  debt  taxed  on  the 
fund ;  but  where  he  does  not 
prove  his  debt  in  season,  he 
must  pay  his  own  costs ;  but 
where  the  principal  part  of  the 
expense  of  proving  the  debt 
arises  from  the  opposition  of  the 
original  parties  to  the  suit,  he 
will  not  be  ordered  to  bear  the 
whole  expense.  Mason  v.  Cod- 
wise,  VI.  297 

A3  As,  where  the  greater  part  of 
the  expense  was  the  master's 
bill,  caused  by  the  unreasonable 
opposition  made  to  the  proof  by 
the  other  parties,  that  expense 
was  directed  to  be  paid  out  of 
the  fund,  under  the  special  cir- 
cumstances of  the  case.  ib. 

44  1  trustee,  though  not  guilty  of 
corruption  or  intentional  fraud, 
may,  in  a  case  of  gross  negli- 
gence and  misbehavior,  be  de- 
creed to  nay  costs.  Tier  nan  v. 
Wilson,  VI.  411 

Vide  DOWER.  EXECUTOR  AND 
ADMINISTRATOR.  IDIOTS  AND 
LUNATICS.  INTERPLEADER. 

LEGACY.  MORTGAGE.  SET- 
OFF.  SOLICITOR. 


II.  Taxation. 

45.  It  M  too    late,    aflor   two  terms 
hav»-  intervened,  inH  the  decree 


is  signed,  to  move  for  a  relaxa- 
tion of  costs.  Morris  and  another 
v.  Mullett  and  others,  \  44 

46.  The    costs    on  exceptions,    like 
costs  in  all  other  cases  in  chan> 
eery,  are  subject  to  the  discre 
tion   of    the    Court.     Methodist 
Episcopal  Church  and  others  \. 
Jaques  and  others,  I.  60 

47.  But  the   general  rule  is,   that  if 
the    defendant   submits     to   the 
exception,  the  plaintiff  has  his 
costs  ;  and  if  they  be  referred  to 
a  master,  the  plaintiff  shall  have 
costs  on  the  exceptions  allowed, 
and  the  defendant  his  costs  on 
the    exceptions  disallowed,   and 
the  balance  struck  is  to  be  paid. 

ib 

III.  Security  for  costs. 

48.  Though   the   54th   rule   of  the 
Court,    (June,  1806,)    where   a 
non-resident  files  a  bill,  requires 
that  security  for  costs  should  be 
filed,  and  if  the  solicitor  for  the 
plaintiff  proceeds  without  filing 
security,  he  is  liable  for  costs  to 
the  amount  of  one  hundred  dol- 
lars ;  yet  the  Court,  if  applica- 
tion for  that  purpose  is  made  in 
due  season,  that  is,  before   the 
answer  is   put   in,  or   the    first 
opportunity  after  the  defendant 
knows  of  the  fact  of  the  non-resi- 
dence of  the  plaintiff,  will  order 
proceedings  to  be   stayed   until 
adequate  security  for  costs,  thai 
is,  to   a   greater   sum  than   10(» 
dollars,  is   filed  by  the  plaintiff. 
In  this   case,  the  Court  ordered 
a   bond,  with  surety,  to  be  exe- 
cuted to  the  defendant,    for  750 
dollars,  and  filed  with  the  regis- 
ter.   Long  v.  Majrstrc  fy  Tardy 

I.  202 

49.  The  12th  sect,  of  the  act  con- 
cerning divorces,   (sess.   36.    c. 
102.  2  N.  R.  L.  197.)   relative 
to  security  for  roftf  to  be   gnen 


GENERAL  INDEX. 


by  the  plaintiff,  does  not  apply 
where  the  bill  is  filed  on  the 
ground  of  adultery,  though  the 
bill  contains,  also,  a  distinct 
charge  of  cruel  and  inhuman 
treatment  Pomeroy  v.  Pomeroy, 
I.  606 

50.  The  defendant  is  not  entitled  to 
security  for   costs  from   a    non- 
resident  plaintiff,    suing   as  ad- 
ministrator,   especially    after    a 
plea.     Goodrich  v.  Pendleton, 

III.  520 

51.  If  the  non-residence  of  the  plain- 
tiff appears  on  the   face  of  the 
bill,  and  the  defendant  demurs, 
pleads,  or  takes  any  other  step 
in  the  cause,  or  even  prays  for 
time  to   answer,   it  is  a  waiver 
of  his  right  to  security  for  costs. 

ib. 

Security   for   costs  on    appeal,    vide 
APPEAL.      PRACTICE. 


IV.  Staying  proceedings  until  pay- 
ment of  costs  in  another  suit. 

52.  Proceedings  in  a  suit  in  this 
Court  will  not  be  stayed,  on 
motion,  until  the  costs  in  certain 
suits  at  law,  between  the  same 
parties,  relating  to  the  same 
subject,  in  which  the  plaintiffs 
had  been  non-suited,  or  verdicts 
found  against  them,  be  paid. 
Demarest  and  Wife  v.  Wynkoop 
and  others,  II.  461 

5»J.  The  rule  applies  only  when  both 
suits  are  in  the  same  Court ;  or, 
at  least,  in  Courts  of  the  same 
nature,  and  proceeding  in  the 
same  manner,  and  on  the  same 
principles,  either  at  law  or  in 
equity.  16. 


COURT  (CIRCUIT)  OF  THE 
UNITED  STATES. 

Vide  PRACTICE 
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COURT    OF    KRRORS 
Vide  APPEAL. 

COVENANT. 

Vide  ACTION.      BARON   AND   FKMH 
INFANT.     LEASE. 

COVENANTS    OF  TITLE. 

Vide  VENDOR  AND  PURCHASER. 

CREDITOR. 

Vide     DEBTOR     AND     CREDITOR. 
EXECUTION. 

CROSS-BILL. 

Vide  EVIDENCE,  III.    PLEADING,  III 
PRACTICE. 

D. 

DAMAGES. 

Measure  of  damages,  vide  BAILMENT 
TRUST  AND  TRUSTEE,  III. 

Stipulated     damages,   vide      JURIS- 
DICTION. 

DEBTOR   AND  CREDITOR. 

1.  A  creditor  is  not  allowed  to 
make  it  a  condition  of  a  loan, 
that  he  shall  receive  a  compensa- 
tion for  his  services  in  procuring 
the  money  ;  as  the  allowing  such 
a  demand  has  a  tendency  to 
usury  and  oppression.  Hinc  v. 
Handy,  I  € 
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2  And  if  the  amount  of  such  com- 
pensation is  included  in  the  se- 
curity given  for  the  loan,  the 
Court  will,  on  the  debtor's  pay- 
ing into  Court  the  amount  re- 
ported to  be  due  by  a  master, 
after  deducting  the  sum  charged 
for  such  services,  grant  an  in- 
junction (on  payment  of  costs 
by  the  plaintiff)  to  stay  any  pro- 
ceedings on  the  mortgage.  ib. 

5.  The  actual  expenses  of  the  wri- 
tings, or  securities,  are  to  be 
paid  by  the  borrower.  S.  C., 

1.7 

1  Collateral  securities  to  creditors 
are  considered  as  trusts  for  the 
better  protection  of  their  debts ; 
and  equity  will  see  that  their  in- 
tention be  fulfilled.  Moses  and 
others  v.  Murgatroyd  and  others, 
I.  119 

5  A  creditor  filing  a  bill  against 
an  executor,  cannot  make  a 
debtor  of  the  estate  a  party,  ex- 
cept where  the  executor  is 
insolvent,  or  there  is  collusion 
between  the  executor  and  debt- 
or, or  in  some  other  special  case. 
Long  v.  Majestre  Sf  Tardy, 
1.305 

£  As  where  A.  and  B.  carried  on 
trade,  as  partners,  with  the  funds 
of  A.,  in  the  name  of  B.,  and 
without  any  dissolution  of  the 
partnership,  or  rendering  any 
account  to  A.,  B.,  afterwards, 
without  the  consent  of  A.,  entered 
into  a  partnership  with  C.,  and 
carried  into  the  new  concern  all 
the  funds  of  the  former  partner- 
ship ;  and  A.,  on  the  death  of  /?., 
filed  a  bill  against  his  administra- 
trix, and  C.,  his  surviving  partner, 
for  a  discovery  and  account; 
and  C.  demurred  to  so  much  of 
the  bill  as  sought  ati  account 
from  him  of  the  transactions  and 
profits  of  the  partnership  be- 
tween him  and  the  intestate, 
and  of  the  personal  estate  of  the 


intestate   in  his  hands :  the  de- 
murrer was  overruled.  ib 

7.  A  creditor    at  large,   or    before 
judgment,  is  not  entitled   to   the 
interference    of  this    Court,    by 
injunction,  to  prevent  the  debtor 
from   disposing  of  his  property 
in     fraud    of     such      creditor 
Wiggins    4*    Boerum    v.    Arm- 
strong and  others,  II.  144 

8.  This   Court  lends   its  aid  to  a 
judgment  creditor  by  compelling 
a  discovery  and  account,  against 
a   debtor  or   third    person,  who 
has   possession  of   the    debtor's 
property,  and  placed  it  beyond 
the  reach  of  legal  process ;  but 
the   creditor,    before    he   is   en- 
titled to  such  aid,  must  have  sued 
out  execution    at    law.       Hen- 
dricks   v.  Robinson  and  others, 

II.  283 

9.  Conveyances  by  a  debtor  of  his 
real   estate,  declared  fraudulent 
and  void  against  his  creditors, 
under  the  circumstances.         ib. 

10.  Assignments  of  personal  proper- 
ty by  a  debtor,  in  insolvent  cir- 
cumstances, and  who  has  stopped 
payment,   to  secure   a  particular 
creditor   for  existing  claims  and 
engagements,  as  well  as  for  future 
advances  and  responsibilities,  if 
made  bonafide,  and  where  there 
is  no  reason  to  doubt  the  honesty 
and  fairness  of  the  transaction, 
will  be  deemed  valid.  ib. 

11.  A  creditor,  to  whom  his   debtor 
has  assigned  property,  as  securi- 
ty for  advances  and  responsibili- 
ties, with   an  agreement  that  if 
the   property   is    not    redeemed 
within   a   certain  time,    the    as- 
signee  may  sell    it   to  pay  and 
indemnify    himself,     may,    after 
the  expiration  of  the  time  limit- 
ed,   sell    the    property    for     his 
indemnity ;    and    may,  with    the 
assent  of  the  debtor,  become  the 
purchaser  thereof,  and  of  all  the 
equitable   or   residuary    intfcsl 
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5f  the  debtor,  at  a  fair  and  ade- 
quate valuation  ;  and  such  pur- 
chase, if  made  bona  Jide,  and 
without  intent  to  injure  or  de- 
fraud creditors,  will  be  valid,  not 
only  against  the  debtor,  or  cestui 
gue  trust,  but  against  all  other 
persons.  Hendricks  v.  Robinson 
and  other?,  II.  283 

12.  Where  F.,  a  debtor   in  embar- 
rassed   circumstances,  made  an 
assignment  (absolute  on  its  face) 
of  personal   property  to    W.,    a 
creditor,    as  security  for  a  new 
loan  of  money,  and  for   existing 
claims,  and  also  for  his  indem- 
nity against  existing  and   future 
engagements,  especially  all  such 
as  should   arise  in  the  manage- 
ment of  the  property  assigned  ; 
and   W.,  for  the  purposes  of  the 
assignment,   effected   a  loan  of 
money  from  P.,  on  condition  of 
guarantying  to  him  a  debt  due 
to  him  from  P.,  to  be  paid  out 
of  the  proceeds  of  the  property 
so    assigned ;  it    was   held,  that 
.P.,  by  lending  his  money  to  W. 
on   this    guaranty,   acquired    an 
equitable  lien  on,  and  was  enti- 
tled to  be  paid  his  debt  out  of 
the  proceeds  of  the  property  in 
the  hands  of   W.   in  preference 
to  other  creditors.  ib. 

13.  One  creditor   may  file   a   bill  in 
behalf  of    himself  and   all   the 
other  creditors.  ib. 

14.  And  where  one  judgment   cred- 
itor filed  a  bill  for  himself  alone, 
it  was  sustained,  it  not  appearing 
that  there  were   any  other   cred- 
itors ;  or  if  there  were,  there  was 
reason  to  believe  their  judgments 
had    been   satisfied ;  or    if   not 
satisfied,  they  had  not  taken  any 
steps  at  law  to  enforce  payment 
by  execution ;  and,  at  any  rate, 
all   parties    concerned    in    such 
judgments       vere      before      the 
Court.  ib 

15.  Though    assignments    in   trust, 
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with  a  power  of  relocation,  maj 
be  good  in  family  settlements, 
yet  a  power  of  revocation  re« 
served  by  a  debtor  in  an  assign- 
ment of  his  property  to  pay 
certain  creditors,  renders  the 
instrument  fraudulent  and  void. 
Riggs  and  others  v.  Murray  and 
others,  II.  576 

16.  In  equity  the  rule  of  distribution 
is    equality,    and    creditors    are 
paid  pari  passu,  in  ratable  pro- 
portions.    S.  C.,  II.  577 

17.  Where  there  is  no  bankrupt  law, 
the  principle  of  which  is  equality 
among    creditors,    an    insolvent 
debtor  may  prefer  one   creditor 
to  another,  but   such  preference 
is   to   be   viewed  with  jealousy, 
and  should  be  strictly  construed 
so  as  to  guard  against  abuse  and 
fraud.  ib. 

18.  The  law  recognizes  no  distinc- 
tion among  creditors,  or  of  such 
debts  as  are  honorary,  or  privi- 
leged to  be  paid  before  others. 
S.  C.,  II.  578 

19.  The  trustee  under  an  assignment 
fraudulent   and    void,  though    a 
creditor,  will  be  ordered  to  ac- 
count for  all  the  property  received 
under  the  assignment,  with  inter 
est,  deducting   his  commissions 
and   costs;  and    must   come  in 
pari  passu,  with  the  other  cred- 
itors, for  his  ratable   proportion 
of  the   debtor's  estate.     S.   C., 

II.  582 

20.  G.    assigned    a   cargo   and   the 
proceeds,  &c.  to  K.  in  trust  for 
the  benefit  of  K.  and  M..  but  M. 
was  to  be  first  secured  and  satis- 
fied for  his  advances  to  G.,  to 
enable    G.   to   pay  certain  bills 
accepted    by   him,    drawn    and 
negotiated   by  M.  to  pay  for  the 
cargo,  &/c.      G.   and  K.    after- 
wards, with  the  assent,  as  they 
alleged,  of    the   agent   of    M., 
but  without   the   knowledge  or 
consent   of   M.,   cancelled    thf 
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deed  of  assignment,  which  was 
dated  the  7th  of  February,  and 
executed  another  deed  of  assign- 
ment, on  the  28th  of  February ,  to 
K.  and  S.  in  trust  to  pay  M. 
and  K.  and  certain  other  credit- 
ors named  therein  ;  and  in  case 
the  fund  proved  insufficient  to 
pay  all  the  debts  specified,  that 
then  it  should  be  distributed 
ratably,  between  M.t  K.,  and  the 
other  creditors  named,  in  propor- 
tion to  their  respective  demands  ; 
and  the  fund  eventually  proved 
insufficient  to  pay  all  the  debts 
specified  in  the  second  assign- 
ment :  Held,  that  the  cancelling 
of  the  first  assignment,  by  G. 
and  K.,  was  fraudulent,  as  re- 
garded the  plaintiff  M.,  who  was 
therefore  entitled  to  the  full 
benefit  of  that  assignment,  and 
must  be  first,  and  exclusively, 
paid,  out  of  the  fund,  his  whole 
demand ;  and  that  the  second 
assignment,  so  far  as  it  was  in- 
consistent with  the  first,  or  as 
to  the  right  of  the  plaintiff  to 
be  first  paid,  was  void.  Messo- 
nier  v.  Kauman,  Gomparts,  and 
others,  III.  3 

21.  The  personal  estate  of  an  intes- 
tate is  the  primary  fund  for  the 
payment  of  debts,  and  is  to  be 
first  resorted  to  by  the  creditor, 
at  law.  M.' Kay  v.  Green  and 
other*,  III.  56 

22  He  can  only  come  into  this  Court 
for  an  account  and  discovery  of 
resets,  and  on  the  ground  of  a 
trust  in  the  executor  or  adminis- 
trator to  pay  debts ;  not  for  a 
sale  of  real  estate,  on  a  supposed 
equitable  lion,  arising  from  the 
money  .advanced  by  him  having 
been  applied  to  purchase  the 
land.  .16. 

23.  Whether  a  creditor  in  an  ordinary 
case,  and  without  some  special 
cause,  can  come  into  this  Court 
to  collect  his  debt  from  an  exec 


utor  or  administrator,  or  merel) 
to  enforce  a  ratable  distribution 
of  assets  1  Qucere.  ib 

24.  Under  the   first   section  of  the 
statute  of  frauds,   (sess.    10.  c. 
44 — 13  Eliz.  c.  5.)  a  fraudulent 
conveyance     by     a     debtor     is 
"  utterly  void,"    as  to  creditors, 
saving    a    bona  jide    purchaser 
for  a  valuable  consideration,  and 
without  notice  of  the  fraudulent 
intent.       Roberts     Sf   Boyd   v. 
Anderson,  III.  378 

25.  But  a  bona  Jide  purchaser  from  a 
fraudulent  grantee   acquires   no 
title  by  the    conveyance  against 
the    creditors  of  the   fraudulent 
grantor.  ib. 

26.  M.  fy  £.,  partners  in  trade,  being 
greatly  indebted   in  the  United 
States  and  in  Europe,  on  the  2d 
of    December,    1799,    conveyed 
certain  lands  to  B.,  in  trust,  foi 
the  security  and  payment  of  cer- 
tain European  or  German   cred- 
itors, until  they  were  paid,  or  S. 
should  be   absolutely  exonerated 
and  discharged  therefrom  by  the 
said  creditors,  and  their  demands 
transferred  to  M.  alone,  or  S.  be 
otherwise  exonerated,  acquitted, 
or  discharged  therefrom  ;  and  af- 
ter the  said  debts  should  be  satis- 
fied, or  the  said  S.  be  so  discharg- 
ed and  released,  then  in  trust  for 
M.     M.  fy  S.,  having  committed 
an  act   of  bankruptcy  in  July, 
1800,  were  duly  discharged  from 
their  debts  under  the  late  bank- 
rupt law  of  the  United  States, 
passed  April  4th,  1800.     11<I<1, 
that  this  was   a  valid  deed,   and 
that   the  discharge   of  S.    from 
the  partnership  debts,  under  the 
bankrupt  law,   was  not  a  fulfil- 
ment of  the  condition  on  which 
the  trust  for  the   German  cred- 
itors was  created.    JfJfeftfMjp  v. 
Murray  anil  otln- r<,          III.  -13" 

27.  A  discharge    under   a  n.inkrupi 
law    of    this    country    does   no 
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discharge  the  debtor  from  debts 
contracted  and  made  payable  in 
Europe,  or  a  foreign  country, 
unless  the  foreign  creditors 
come  in,  and  prove  their  debts 
under  the  commission.  M'Men- 
omy  v.  Murray  and  others, 

III.  435 

28.  But  even  if  the  discharge  under 
the     bankrupt    law    should     be 
deemed   a   discharge   from    any 
suit    in   the    United  States,   for 
debts  due   to  the   German  cred- 
itors of  S.,  yet  that  would   not 
satisfy  the  terms  and    conditions 
of  the  deed   of  trust,  unless   it 
also  operated  as   a  discharge  in 
Germany,  where  the  debts  were 
contracted.  ib. 

29.  A   debtor  may  give  preferences 
to  some  of  his  creditors,  when 
no   legal    lien   intervenes,    and 
when  it  is  done  fairly,  and  from 
honest  motives.  S.  C.,    III.  444 

S.  P.     M*Mcnomy  v.  Roosevelt  and 
others,  III.  446 

30.  A     voluntary   settlement     after 
marriage  by  a  person  indebted 
at  the   time,  is    fraudulent    and 
void  against  creditors.     Read  v. 
Livingston  and  others,  III.  492 

31.  A  voluntary  settlement  by  a  per- 
son indebted  is  presumed  fraud 
ulent    as    against     all    existing 
debts,    without   regard  to    their 
amount,  or   to  the  extent  of  the 
property  settled,  or    to   the   cir- 
cumstances of  the  party.     S.  C., 

III.  500 

32.  But  with  respect  to  subsequent 
debts,   it   seems,  that   the   pre- 
sumption of  fraud  arising  from 
the  party's  being  indebted  at  the 
time,    may  be   repelled    by  cir- 
cumstances ;  as  that  the  existing 
debts  are  secured   by  mortgage, 
or  by  a  provision  made  for  them 
in   the  settlement.     S.  C. 

III.  501 

33.  And  a  subsequent  creditor  may 
impeach  the   settlement  on  the 
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ground  of  prior  indebtedness,  if 
he  can  show  antecedent  debts 
sufficient  in  amount  to  afford 
reasonable  evidence  of  a  fraudu- 
lent intent ;  for  he  is  not  obliged 
to  show  the  absolute  insolvency 
of  the  person  making  the  settle- 
ment, ib. 

34.  If  one  judgment  creditor  has  a 
right  to  go   upon  two  funds,  and 
a  second  judgment  creditor  upon 
one  of  them,  belonging   to  the 
same  debtor,  the  former  may  be 
compelled   to    apply  first  to   the 
fund  not  reached  by  the  second 
judgment,  so  that  both  judgments 
may  be  satisfied.  Dorr  v.  Shaw, 

IV.  17 

35.  But  if  the  first   creditor  has   a 
judgment  against  A.  and  B.,  and 
the    second  creditor  against  B. 
only,  the    latter  cannot   compel 
the  former  to  take  the  land  of  A. 
only ;  it  not  appearing  whether 
A.  or  B.  ought  to  pay  the  debt 
due  to  the  first  creditor ;  nor  any 
equitable    right  shown  in  B.   to 
have   the   debt  charged   on  A. 
alone.  ib. 

36.  An  assignment   by  a  debtor   of 
"  all  his  estates  real  and  person- 
al, and   of  all   books,  vouchers 
and  securities  relative  thereto," 
in  trust,  for  the  benefit  of  all  his 
creditors,   passes   all  his   estate 
and  interest,  equitable  and  legal ; 
and,  therefore,  includes  stock  of 
the  United  States,  before  volun- 
tarily  assigned   by   the   debtor, 
when  insolvent,  in  trust,  for  the 
benefit  of  his  wife  and  children  ; 
and  the  trustees  under  the  voluw- 
tary  settlement  were  decreed  to 
hold    the    stock    subject   to  the 
order  and  disposition  of  the  trus- 
tees  under   the  general   assign- 
ment.     Bayard  v.  Hoffman, 

IV.  450 

37.  An  assignment  by  a  debtor  to 
trustees  for  the   benefit  of  all  his 
creditors,  is  valid,  without  thr 
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previous  assent  of  the  creditors. 
Nicott  v.  Mumford,  IV.  522 

J8.  But  where  the  assignment  is 
made  directly  to  the  creditors, 
without  the  intervention  of  trus- 
tees, the  assent  of  the  creditors 
is  requisite  to  give  validity  to  the 
deed  of  assignment.  ib. 

39  A  suit  by  one  creditor  against 
an  heir,  and  a  decree  for  the 
sale  of  the  assets  descended, 
will  enure  for  the  benefit  of  all 
the  creditors,  and  draw  the  dis- 
tribution of  the  assets  to  this 
Court.  Thompson  v.  Brown, 
IV.  619 

40.  So,  also-,  in  the  case  of  executors 
and  administrators.  ib. 

41.  If  a  creditor  seeks  the   aid  of 
this  Court,  against  the  real  estate 
of  his  debtor,  he  must  first  show 
a  judgment   at  law,  creating    a 
lien  on  such   estate  ;  and    if  he 
seeks  aid  in  regard  to  the  person- 
al estate,  he  must  show  an  exe- 
cution giving  him  a  legal  prefer- 
ence, or  lien,  on  the  goods  and 
chattels,  which   he  has  pursued 
to  every  available  extent  at  law. 
Brinkerhojf  v.  Brown,  IV.  671 

8.  P.  Williams  v.  Brown,  IV.  682 
S.  P.  M'Dermutt  v.  Strong,  IV.  687 

42.  This  Court,  as  well  as  a  Court 
of  law,  allows  a  creditor  to  give 
a  preference  to  one  debtor  over 
another.       Williams    v.  Brown, 

IV.  682 

43.  As,  where  a  debtor  in  insolvent 
circumstances  confesses  a  judg- 
ment  in   favor   of  a   particular 
creditor,  for  a   debt  justly  due, 
the  judgment  creditor  will  retain 
his  priority.  t'6. 

44.  If,   however,  the  debtor  makes 
use  of  the  judgment  so  confessed 
for  his  own  purpose,  to  effect  a 
sale  and  change  of  the  property, 
and  it  is  sold  at  a  great  sacrifice, 
and    purchased    in  by  him,    this 
Court    will    allow    it  to   be    re- 
deemed, or  to  be  set  up  a^Vm, 
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at  the  price  at  which  it  was 
sold,  and  resold  for  the  benefit 
of  the  other  creditors,  as  to  any 
surplus  beyond  that  price.  ih. 

45.  This  Court  assists   a  judgment 
creditor  to  discover  and    reach 
the  property  of  a  debtor,   which 
is   beyond  the  reach  of  an  exe- 
cution   at  law.     M'Dermutt   v. 
Strong,  IV.  687 

46.  A  judgment   creditor   who  has 
taken  out  execution  at  law,  and 
had  it  levied  and  returned,  but 
has  failed   in  obtaining  satisfac- 
tion at  law,  or  to  reach  a  resid- 
uary trust  interest  in  the  chat- 
tels of  his  debtor,  and  files  his 
bill    for    the  aid  of  this  Court, 
gains,   by  his  legal  diligence,  a 
legal  preference  to  the  assistance 
of  this     Court,    which     cannot 
be  affected  or  impaired  by  any 
subsequent    assignment    of  that 
equity,    by    the    debtor,     either 
for  the  benefit  of  all  his  creditors 
generally,  as  under  the  insolvent 
act,  or  for  the  benefit  of  a  par- 
ticular creditor.  ib. 

47.  Though  it  is  the  favorite  policy 
of  this   Court  to  distribute  the 
assets  of  a  debtor  equally  among 
all  his  creditors  part  passii,  yet 
when  such  a  judicial  preference 
has  been  established  by  the  su- 
perior   legal    diligence   of  any 
creditor,  that  preference   will  bv 
preserved   in  the  distribution  of 
the  assets.  ii>. 

48.  A  judgment  creditor  is  not  enti- 
tled, in  equity,  to  enforce  pay- 
ment   of  the  judgment    agMinst 
the   land    of  a   subsequent  pur- 
chaser, as   long  as  there  is  suf- 
ficient property  of  the  debtor  re- 
maining  unsold     to   satisfy    the 
judgment.  Clowes  v.  Diclcrnson 

V.  235 

49.  The   creditor,   in  such  case,    is 
entitled  to  resort  to  the  land  of 
the   debtor,   to   the  extent  only 
of  his  debt  which   mny  remain 
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unpaid  after  the  estate  of  the 
debtor  has  been  exhausted. 
Clmci:A  v.  Dirkt-nson,  V.  235 

50.  The  plaintiff  purchased  two  lots 
of  land  of  V.,  against  whom 
there  was  an  existing  judgment. 
All  the  real  estate  of  V.  (the 
residue  of  which  was  more  than 
sufficient  to  satisfy  the  judg- 
ment) was  sold,  subject  to  all 
encumbrances,  under  a  subse- 
quent judgment,  to  the  defend- 
ant, who,  afterwards,  took  an 
assignment  of  the  prior  judgment, 
and  issued  execution  thereon, 
under  which  the  two  lots  of  the 
plaintiff  were  sold  to  the  defend- 
ant, who  made  improvements 
thereon,  and  sold  one  of  the  lots  : 
Held,  that  though  the  Court 
would  have  interposed  and  pre- 
vented the  sale  of  the  two  lots 
of  the  plaintiff,  if  he  had  applied 
in  due  season  for  that  purpose, 
yet,  as  he  knew  of  the  sale,  at 
the  time,  and  delayed  four  years, 
before  he  filed  a  bill  for  relief, 
the  Court  refused  to  disturb  the 
sale,  or  to  direct  a  reconveyance 
of  the  lots  to  him  ;  but  the  de- 
fendant was  ordered  to  pay  the 
plaintiff,  as  an  equitable  indem- 
nity, under  the  circumstances 
of  the  case,  the  sum  for  which 
the  lots  were  sold,  with  interest 
from  the  time.  ib. 

51  A  judgment  creditor  who  has 
issued  an  execution,  which  has 
Deen  returned  nulla  bona,  ac- 
quires a  priority  of  right  to  the 
property  of  his  debtor,  in  the 
hands  of  a  trustee,  and  any  pay- 
ments made  by  the  trustee  10 
the  uebtor,  after  a  bill  by  such 
judgment  creditor,  or  after  no- 
tice of  such  right,  are  in  his 
own  wrong,  and  of  no  avail 
against  such  creditor.  Spader 
v.  Davis,  V.  280 

5i*  A  judgment,  or  other  security, 
may  be  taken  and  held  for  fu- 
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ture   advances    or    lesponsibih 

ties.      Brinkcrhuff     v.    Marvin, 

V.  320 

53.  But  it  seems,  that  advances 
made,  or  responsibilities  incur- 
red after  a  subsequent  judgment, 
will  not  be  covered  by  such 
judgment  security.  ib 

54  Where  a  creditor  has  separate 
judgments  against  each  of  two 
partners,  the  partnership  prop- 
erty will  be  bound  to  the  same 
extent,  as  if  the  amount  of  both 
judgments  had  been  included  in 
a  joint  judgment  against  both 
partners.  ib. 

55.  Where  there  are  two  judgment 
creditors,    one    of    whom  holds 
personal  property  of  the  debtor, 
as  collateral  security,  the  Court 
will   not  confine  him  to  the  per- 
sonal property,  or    restrain  him 
from    prosecuting     his    remedy 
under  the  judgment,  until  such 
personal  property  is  exhausted, 
or  the  rights  concerning  it  are 
first  settled,  if  he  offers  to  sub- 
stitute the  other  judgment   cred- 
itor in  his  place,  on  being  paid 
the  amount  of  his  debt.  ib. 

56.  Where  the  plaintiff,   whose  per- 
sonal  property  had    been  seized 
under   an  execution  against  him 
for  about  500  dollars,  and  a  sale 
of  it  forced  with  great  vigor  and 
oppression,  by  the  deputy,  acting 
.n  concert  with  the  creditor,  who 
was  the  chief  bidder  at  the  sale, 
was  induced,  in  order  to  avoid  a 
sacrifice  of  his  whole   property, 
to  yield   to   the  demands  of  the 
creditor,  and  to  give  him  a  bond 
and  mortgage  for  2500  dollars, 
so    as    to    cover    not    only  the 
amount   of  the   execution,  but, 
also,  a  debt  due  to  the   creditor 
from  the  plaintiff's  son,  who  was 
insolvent,  the  sale  was  declared 
oppressive   and   illegal ;  and  tlio 
bond  and   mortgage,    as   having 
been   unduly   and     i'raudulentl) 
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obtained,  were  directed  to  stand 
as  security  only  for  the  amount 
of  the  execution,  with  interest 
and  costs.  Ncilson  v.  M' Don- 
ald, VI.  201 

57.  Where  a  creditor  takes  from  his 
debtor   a   bond,  or  sealed  note, 
and   a   warrant   of  attorney,  to 
confess    judgment     thereon,    as 
security  for  the  moneys  lent  and 
advanced  to,  and  responsibilities 
incurred  for  his  debtor,  he  can- 
not,   afterwards,    resort    to    an 
action  of  assumpsit,  on  an  im- 
plied or  verbal  promise  of  pay- 
ment   or    indemnity,  but   must 
look    to    the    securities    alone. 
Roosevelt  v.  Mark,          VI.  266 

58.  If  two    funds    are    specifically 
bound  for  one  debt,  and  one  of 
the  funds  only  bound  for  another 
debt,  that  other  debt  has  a  pref- 
erence   on     the    only    fund    to 
which   it  is   entitled    to   resort. 
Hawley  v.  Mancius, 

VII.  174—184 

59.  It  seems,  that  a  judgment  cred 
itor  is  entitled  to  the  aid  of  this 
Court,  to  attach  a  judgment  debt 
due  to  his  debtor,   who   has  no 
property  which  can  be  reached 
by  an  execution   at   law ;  such 
judgment  debt  being  considered 
as  so  much  money  held  in  trust. 
Dubitanter,  Egbert  v.   P ember- 
ton,  VII.  208 


Contribution  between  co-debtors,  &c. 
vide  CONTRIBUTION 


Assets  legal  and  equitable,  vide  EX- 
ECUTOR AND  ADMINISTRATOR,  I. 


See,  also  COSTS.  DEED.  EXECU- 
TION. EXECUTOR  AND  AD- 
MINISTRATOR. FRAUDULENT 
CONVEYANCE.  JURISDICTION. 
MORTGAGE.  PARTNERSHIP. 

PLEADING.     SURETY. 


DEBTOR  (IMPRISONED.) 

Vide  INSOLVENT. 

DEBTORS,  ABSENT  AND  AB 
SCONDING. 

Vide     ABSENT     AND     ABSCONDING 
DEBTORS.     INSOLVENT. 

DECEIT. 

Action  on  the  case  for,  vide  ACTION 

DECREE. 

1.  A  decree  on  a  bill  for  a  specific 
performance,   on  the  coining  in 
of  the  master's   report,  as  to  the 
quantity  of  land  to  be  conveyed, 
and  the  payments  made,  direct- 
ing the  balance  due  to   be  paid, 
and  the  conveyance  to  be  exe- 
cuted, is  a  final  decree.      Travis 
and  others  v.  Waters,  I.  85 

2.  If  a  final  decree  is  silent  as  to 
costs,  they  are  lost,  and  cannot, 
afterwards,    be    ordered    to    be 
paid,  unless,  on  a  rehearing,  the 
decree  has  been  opened  for  that 
purpose.  ib. 

3.  A  decree  can  never  be  impeach- 
ed   by  an  original    bill ;  it   can 
only  be  questioned  by  a   bill   of 
review.       Gclston    v.     Codwitr, 

I.  MKi 

4.  A  regular  decree  on  the  merits 
cannot   be  set   aside  on  motion  : 
and   it  seems,  that,  where  it  is 
sought  to  set  aside  a  decree,  on 
the  ground   of  surprise   and   ir- 
regularity, the  course  is  to  apply 
by  petition.     Radlry  and  ot/it  /:-• 
v.  Shaver  and  others,          I.  200 

5.  The  recitals   in   a  decree,   should 
not  l)e  argumentative,  but  state 
merely  the  conclusions  of  law  and 
fact.  Dcy  v.  I) a >i/i tnn,      II.  182 

6.  Whore  a  deed  is    set    aside    as 
constructively    fraudulent,    it    is 
usual   to  direct  a  release  and  re 
conveyance  by  the  party  claim 
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ing  under  the  deed,  with  a 
covenant  against  his  own  acts. 
Dcy  v.  Dunham,  II.  182 

*.  A  final  decree,  regularly  ob- 
tained and  enrolled,  cannot  be 
opened  or  altered,  but  in  a  bill 
of  review;  and  if  not  enrolled, 
it  can  be  corrected  only  on  a 
rehearing,  duly  applied  for  ac- 
cording to  the  rules  of  the  Court. 
Sennet  v.  Winter  <£*  Rankins, 
II.  206 

8  Instead  of  enrolments  on  parch- 
ment, as  formerly  used,  the  bill, 
answer,  pleadings,  and  orders, 
&.c.  in  a  cause,  are  annexed 
and  filed,  with  a  fair  engrossed 
copy  of  the  final  decree,  in  the 
register's  office,  after  the  ex- 
piration of  30  days  from  the  time 
final  decree  is  pronounced. 
(Act,  1  N.  R.  L.  488.)  Wiser  v. 
Blachly  and  others,  II.  488 

9.  There   can  be  no   valid  decree 
against  an  infant,  by  default,  nor 
on  his  answer  by  his  guardian  ; 
but  the   plaintiff  must  prove  his 
demand    in   Court,  or   before   a 
master,  and  the  infant  will  have 
a  day  in  Court,   after  he  comes 
of  age,  to  show  error  in  the  de- 
cree.      Mills    v.    Dennis     and 
others,  III.  367 

10.  But  if,  instead  of  seeking  a  fore- 
closure of  the  mortgage  against 
the  infant  heir  of  the  mortgagor, 
there  is  a  decree  for  the  sale  of 
the  mortgaged  premises,  the  de- 
cree will  bind  the  infant.         ib. 

>  A  decree  entered  by  defanlt  and 
enrolled,  was  set  aside  on  motion, 
on  payment  of  costs,  the  plain- 
tiff having  previously  been  served 
\vith  notice  of  the  motion,  and 
copies  of  the  affidavits,  on  which 
it  was  intended  to  be  made. 
in  v.  Peck,  III.  415 


al  fr«."iA  decree,  vide  APPEAL. 


llecrce  )>»  tVtault,   vide   PRACTICE, 

XIII 
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Proceeding  on   decree,  not  wit  list  and 
ing  an  appeal,  vide  APPEAL. 

Sale  under  decree,  vide  SALE  UN  DEI 
DECREE. 

Vide  INFANT.     PRACTICE. 


DECREE     OF     THE     COURT 
OF  ERRORS. 

Vide  APPEAL,  3,  4. 


DEED. 

I.   Construction,  validity,  and  op& 

ration. 
II.  Execution  and  delivery. 


I.  Construction,  validity,    and  ope- 
ration. 

1.  It  is  a  general  principle  in  the 
construction    of  written    instru- 
ments, that  a  particular  specifi- 
cation will   exclude    things   not 
specified. '     Nicoll  v.     Trustees 
of  Huntington,  I.  183 

2.  Declarations  of  the  intention  or 
understanding  of  a  grantor,  dif- 
ferent from   the  intent  apparent 
on  the  face  of  a  deed,  or  of  con- 
ditions annexed  to  it,  to  be  effec- 
tual, must  be  made   at  the  time 
of  executing  it.     Souverbye  and 
Wifev.Arden  and  others,  I.  240 

3.  A  mistake    in  drawing   a  deed 
must  be  clearly  proved.  ib. 

4.  As  between  the  parties,  a  volun- 
tary actual  transfer,  by  deed,  of 
a  chattel  interest,  is  valid,  with- 
out any  consideration  appearing. 
Bunn  and  others    v.  Winthrup 
and  others,  I.  329 

5.  Plate  used  in  the  family  passes 
under  a  devise  or  conveyance  of 
"  household    goods    and    .'urni- 
ture."  ib 
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6.  A  deed,  false  in  a  material  point, 
is    not    entitled    to    full    credit. 
Wendell  v.    Van  Rensselaer, 

1.352 

7.  Where  a  deed,  in  fee,  contained 
a   reservation  of  the     right    of 
"  cutting  and  hewing  timber,  and 
grazing  in  the  woods  not  appro- 
priated  or  fenced  in ;"    it   was 
held    that     the    right    reserved 
ceased  as  soon  as  the   premises 
were  fenced  in  by  the   grantee, 
especially  where  it  appeared  that 
the   premises  had  been  inclosed 
for  above  30  years,  and  the  right 
during  that  period  had  not  been 
claimed     or    exercised.        Ten 
Broeck  v.  Livingston,       I.  357 

8.  Such  rights  may  be  lost  by  long 
negligence  and  disuse  :  and  pre- 
sumptions   of  their    release,  or 
discharge,   are   favored  for   the 
sake  of  quieting  possessions,  ib. 

9.  Where   a   deed   has   been  duly 
executed  and  delivered,  a  subse- 
quent surrender  or  destruction  of 
it  will  not  devest  the  estate  con- 
veyed by  it.     Nicholson  v.  Hal- 
sey  and  others,  I.  417 

10.  A  recital  in  a  deed,  founded  in 
mistake,  and  untrue  in  fact,  will 
not  be  allowed  to  operate  by  way 
of  estoppel,  to  exclude  the  truth 
satisfactorily  shown  to  the  Court. 
Stoughton  v.  Lynch,         II.  210 

1 1.  Where  a  sheriff's  deed,  by  mis- 
take, did  not  include  all  the  par- 
cel of  land  or   whole   premises 
advertised    and    intended  to    be 
sold,  and  the  defendant,  and  all 
parties,  supposed  the  deed  com- 
prised the   whole,  and  the  pur- 
chaser  bid    and   paid    a    price 
accordingly ;  the  defendant  was 
perpetually  enjoined  from  prose- 
cuting an  ejectment  at  law,  u» 
recover  the  part  not  included  in 
the  deed,  and  was  decreed  to  re- 
lease to  the  plaintiff  all  his  right 
and  title  to  the  same.     Dr  /fi<- 
wcr  v.  Cantlllon,  IV.  85 


12.  A  general  recital  in  a  deed  does 
not  conclude  a  party,  though  the 
recital  of  a  particular  fact  may 
estop  him.      Huntington  v.  Ha- 
vens, V.  23 

13.  A   recital    cannot    control    the 
plain  words  in  the  granting  part 
of  a  deed.  ib. 

14.  As,  where  a  deed  of  assignment 
by  a  debtor,    in  trust   for   cred- 
itors, recited  that  the  debtor  was 
desirous  to   convey  his  property 
to  secure  three  of  his  creditors, 
by  name,  in  full,  and  the  residue 
for  the  benefit  of  his  other  cred- 
itors ;  and   in  the    body  of  the 
deed,  it  was  expressed  to  be  in 
trust    to    pay  and    satisfy  those 
three  creditors,  and  three  others, 
also  named,  and    the   residue  to 
be    divided     among    his    other 
creditors :  Held,  that  the  three 
creditors  named    in  the   recital 
were  only   entitled   to   be   paid 
ratably    with    the    three    other 
creditors  named  in  the  body  of 
the  deed,  in  proportion  to  their 
demands.  ib. 

15.  E.,  a  soldier,  entitled  to  a  lot  of 
land,   as   a   military   bounty,   iu 
1785,  before  the  patent  issued, 
by  an  agreement,  sold  the  lot  to 
S.  and  bound  himself  to  execute 
a  conveyance.     S.  sold  and  as- 
signed   the    lot,   bond,    &,c.    in 
1789,  to   V.,  who,  in  1790,  by 
endorsement,  sold  and  assigned 
the  same,  and  all  his  right,  title 
and  interest  in  the  land,  &c.  to 
C.,  to  whom  he    delivered    the 
original    bond    and    agreement, 
and  discharge  of  the  soldier,  and 
the  patent  issued  in  his  name : 
Held,  that,  although,  for    want 
of  words   of  inheritance,  tho  :is- 
signment,    in    law,    transferred 
only  an  estate  for  life,  yet  as  it 
was  clearly  the  intention  of  the 
parties    to     convey    the    whole 
estate,  a  trust  estate  in  fee  was 
to  be  considered  as  created  anc? 
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„  conveyed  ;  and  the  Court  would, 
therefore,  decree  an  adequate 
legal  conveyance  in  fee,  accord- 
ing to  the  intention  of  the  parties. 
Higinbotham  v.  Bur  net,  V.  184 
i(».  V.  in  such  case,  having  stood 
by  for  thirteen  years,  after  the 
death  of  C.,  and  seen  his  heirs 
claiming  to  be  owners  in  fee, 
under  C.,  and  dealing  with  the 
land  as  absolute  owners,  and 
making  very  valuable  improve- 
ments upon  it,  without  disclos- 
ing any  claim  to  the  reversion, 
or  any  pretension  of  right  or 
title,  he,  and  all  persons  under 
him,  were  held  to  be  estopped, 
by  his  silence,  from  asserting 
his  legal  title.  ib. 

Vide  EVIDENCE,  II. 


II.  Execution  and  delivery. 

17.  If,  at  the  time  of  executing   a 
deed,  there  was  no  delivery,  or 
intention  to  deliver,   these    are 
facts  which  should  be  explicitly 
oroved  by  the  grantor.     Souvcr- 
bye    and     Wife  v.    Arden  ana 
others,  I.  240 

18.  If  a  deed  has  been  duly  delivered 
in  the  first  instance,  the  subse- 
quent custody  of  it  by  the  grant- 
or  will  not  destroy  the   effect  of 
the    delivery.  ib. 

19.  A  deed  may  be  delivered  to  a 
third  person,  as  the  servant,  or 
bailee  of  the  grantee,  and  such 
delivery  will  be  valid.  ib. 

20.  A   voluntary   settlement,    fairly 
made,  is  always  binding,  in  equi- 
ty, upon  the  grantor,  unless  there 
DC  clear  and  decisive  proof  that 
he  never  parted,  nor  intended  to 
part,  with  the  possession  of  the 
deed  ;  and,  if  he  retain  it,  there 
must  be  other  circumstances  be- 
side the  mere  fact  of  his  retain- 
ing  it,  to  show  that  it  was  not 


intended  to  t>€  absolute.  Souoer- 
bye  and  Wi  fe  v.  Arden  and 
others,  1. 240 

21.  If  a  deed  be  duly  executed  in  the 
first  instance,  so  as  to  take  effect, 
any  subsequent  delivery  is  null 
and  void.     S.  C.  I.  258 

22.  Where  a  deed  was  deposited  by 
the  grantor  with  IV.,  as  an  escrow, 
to  be  delivered  to  the  grantee  on 
his  producing  a  mortgage  execu- 
ted and  recorded,  and  a  certifi- 
cate of  the  clerk  of  no  incum- 
brances  on  record,  and    W.,  on 
receiving  the  mortgage  and  cer- 
tificate of  registry,  &.c.  deliver- 
ed  the  deed  to  the  grantee,  and 
the   grantor  received   the  mort- 
gage, &,c.  from  W.,  and  treated 
it  afterwards    as  a    valid  mort- 
gage ;  he  was  held  to  be  conclu- 
ded from   denying  the  delivery 
of  the  deed,  on  the  ground  that 
the  wife  of  the  mortgagor   had 
not  acknowledged  the  mortgage, 
and  that  the  mortgage  was  errone- 
ously registered  for  less  than  the 
true    sum.       Frost   and  others 
v.  Beekman,  I.  288 

23.  A  deed,  delivered  as  an  escrow, 
takes  effect  only  from  the  time 
of  the  performance  of  the  con- 
dition, and  the    actual  delivery 
to  the  grantee ;  except  in  cases 
where  a  relation  back  to  the  first 
delivery  is  necessary  to  give  ef- 
fect to  the  deed,  or  to  the  in- 
termediate  conveyances   of  the 
grantee ;  but    not    as    between 
third,  persons.  ib. 

24.  A  voluntary  conveyance,  or  set- 
tlement, though  retained  by  the 
grantor,   in  his  possession,  until 
his  death,  is   good.     Bunn  ana 
others   v.    Winthrop  and  others, 

1.329 

25.  Where  a  deed  of  marriage  set- 
tlement was  executed  in  the  pres- 
ence of  witnesses,  and  laid  on 
the  table,  and  the  marriage  took 
place  immediately  thereafter,  ir 
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the  presence  of  all  the  parties ; 
and  the  deed,  without  any  other 
or  more  formal  delivery,  was 
taken  by  the  wife,  the  cestui  que 
trust,  and  kept  in  her  possession 
until  her  death :  this  was  held, 
under  the  circumstances,  to  be 
a  good  and  valid  deed.  Metho- 
dist Episcopal  Church  v.  Jaques 
and  others,  I.  450 

26.  A  defective  conveyance  by  a 
person  seised  in  fee,  at  the 
time,  is  good  so  as  to  bind  the 
lands  conveyed  in  the  hands 
of  the  grantor  and  his  heirs. 
Wadsworth  v.  Wendell,  V.  224 

27  It  is  good,  also,  against  a  subse- 
quent purchaser,  with  notice  of 
such  prior  defective  conveyance. 

ib. 

28.  As  where  a  soldier,  entitled  to 
military  bounty  land,  under  the 
several  acts  of  the  legislature, 
by  an  instrument  in  writing, 
purporting  to  be  under  his  hand 
and  seal,  but  to  which  no  seal 
was  affixed,  for  a  valuable  con- 
sideration, sold,  quit-claimed, 
and  confirmed  unto  the  plaintiff, 
his  heirs  and  assigns  forever, 
all  his  right,  title,  claim  and  de- 
mand, to  and  for  all  the  land  to 
which  he  was  entitled,  as  sol- 
dier, &i,c.  with  covenant  for  fur- 
ther assurance,  (no  patent  hav- 
ing then  issued  for  the  land ;) 
which  instrument  of  convey- 
ance was  duly  deposited  in  the 
office  of  the  clerk  of  the 
county  of  Onondaga,  on  the 
29th  April,  1795,  pursuant  to 
the  act  of  the  8th  January, 
1794,  and  afterwards,  on  the 
8th  March,  1799,  was  duly 
proved  ;  and  the  same  grantor, 
on  the  25th  October,  1796,  exe- 
cuted a  deed  in  fee  of  the  same 
land  to  P.  under  whom  the  de- 
fendants claimed  title :  Held, 
that,  although  the  first  instru- 
ment, for  want  of  a  seal,  was 


defective  as  a  legal  conveyance 
yet  it  passed  a  11  the  right  and  in 
terest  of  the  grantor  in  equity, 
the  omission  of  the  seal  being  e 
mistake,  and  contrary  to  the  ex- 
press intention  of  the  parties , 
that  the  deposit  of  the  instru- 
ment in  the  clerk's  office,  pur- 
suant to  the  act,  was  legal  no- 
tice to  all  subsequent  purcha- 
sers of  its  contents,  and  equiva- 
lent, in  this  respect,  to  a  regis- 
try of  it ;  and  that  P.  and  those 
claiming  under  him  were  charge- 
able with  notice  of  the  prior 
conveyance  to  the  plaintiff;  and 
the  defendants  were,  according- 
ly, decreed  to  release  to  the 
plaintiff  all  the  right  and  title 
derived  to  them  under  P.  ib. 

Vide  MORTGAGE. 


DEFAULT. 

Vide  PRACTICE. 

Decree    by    default,    vide    DECREE 
PRACTICE,  XIII. 

DEFEASANCE. 
Vide  MORTGAGE. 

DEMURRER. 

Vide.  COSTS.     DISCOVERY.      PIE  AD 
INGS. 

DEPOSITIONS 
Vide  EVIDENCE,  III 
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DESCENT. 

1  Where  the   legal  and  equitable 
estates  in  land,  being  co-exten-' 
sive,  unite  in  the  same  person, 
the  equitable  is  merged    in  the 
legal    estate,     which     descends 
according  to   the    rules  of  law. 
Nicholson  v.  Halsey  and  others, 

I.  417 

2  Thus,  if  the  legal  estate  in  fee 
descend,  ex  parte  materna,  and 
the   equitable   estate   in   fee,  ex 
parte  patcrna,  the  equitable  es- 
tate is  merged  in  the  legal,  and 
both   go   in  the   line  of  descent 
of  the  legal  estate.'  ib. 

3.  As  where  A.,  having  paid 
money  for  the  purchase  of  land, 
died  before  any  conveyance  was 
made,  and  B.,  afterwards,  took 
a  conveyance  of  the  land,  in 
trust,  for  the  infant  daughter  of 
A.,  to  whom  he,  afterwards, 
executed  a  deed  in  fee ;  she  was 
held  to  have  acquired  the  legal 
estate  by  purchase ;  and  on  her 
death,  without  issue,  the  estate 
descended  to  her  brothers  and 
sisters  of  the  half  blood,  to  the 
exclusion  of  her  paternal  uncle. 

tb. 

Descent    of   equitable    estate,    vide 
HEIR. 

Vide  ALIEN. 


DEVASTAVIT. 

Vide  EXECUTOR   AND   ADMINISTRA- 
TOR. 


DEVISE. 

1     T.,  by  his  last  will,  after  giving 
to  his  nephews,  R.,  N.,  S.,  &c., 
each  1000  pounds,  as  they  came 
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of  age,  devised  two  houses  and 
lots,  "  with  every  right  agreeable 
to  the  deeds  of  the  same,"  to.K., 
to  be  delivered  to  him  as  soon 
as  he  came  to  the  age  of  21 
years;  and  if  he  died  "before 
he  came  to  age,  and  without  male 
issue,"  he  devised  the  same  to 
N.,  "to  be  delivered  to  him  as 
soon  as  he  comes  to  the  age  of 
21  years."  "  The  first  possessor 
(R.)  as  soon  as  his  first  male 
child  shall  come  to  the  age  of 
21  years,  it  is  my  will  that  the 
right  of  the  said  houses  be  to 
him,  his  heirs  and  assigns,  for- 
ever ;  but  not  to  be  disposed  of 
before  his  eldest  son  comes  to 
age : "  whoever  gets  the  houses, 
to  have  no  claim  to  the  1000 
pounds,  before  left  him,  but  his 
share  to  be  equally  divided  with 
the  other  legatees.  R.  arrived 
at  the  age  of  21  years,  but  had 
no  issue.  It  was  held  that,  by 
the  words,  "  dying  without  male 
issue,"  R.  took  an  estate  tail, 
by  the  English  law,  or  an  es- 
tate in  fee  under  our  statute ; 
that  the  fee  vested  in  R.,  on 
his  attaining  the  age  of  21 
years,  or  having  male  issue, 
either  event  being  sufficient  for 
that  purpose.  Roosevelt  and 
others  v.  Thurman,  I.  220 

2.  That  the  clause,   that   the  first 
taker  was  not  to  dispose  of  the 
estate  before  his  eldest  son  came 
of  age,  did  not  ingraft  an  execu- 
tory devise  on  the  preceding  fee, 
but  was  intended  by  the  testator 
as  a  temporary  restriction  on  the 
power  of  alienation,  and,  being 
repugnant  to  the  nature  of  the 
estate,  was  void.  ib. 

3.  A  testator  must  have  a  legal  or 
equitable   title    in  the   land    de- 
vised, at  the  time  of  making  the 
will,   otherwise    nothing   passes 
by  the  devise.     A  subsequently 
acquired  title   will   not  pass   by 
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it.    JPJEbCfuton  v.  Thompson  and 

others,  III.  307 

S.  P.  Livingston  and  others  v.  Ncio- 

kirk  and  Wife,  III.  312 

4.  Where  a  devise  fails  for  want  of 
title  in  the  devisor,  the  devisee 
will  not  be  relieved  out  of  other 
parts  of  the  estate,  though  the 
devisor  had  a  judgment  which 
was  a  lien  on  the  land.  flfKin- 
non  v.  Thompson  and  others, 
III.  307 

.*>.  An  equitable  interest  in  lands 
founded  on  articles  of  agreemen. 
for  the  purchase,  will  pass  by  a 
subsequent  devise  ;  and  if  there 
be  no  devise,  it  will  descend  to 
the  heir ;  and  the  executor  must 
pay  the  purchase-money  for  the 
benefit  of  the  heir.  Livingston 
and  others  v.  Newkirkand  Wife, 
III.  312 

6  A.  testator,  possessed  of  a  large 
real  and  personal  estate,  be- 
queathed to  his  wife  his  household 
furniture,  &c.  and  "  her  com- 
fortable support  and  mainte- 
nance out  of  his  estate,  to  be, 
from  time  to  time,  rendered  and 
paid  to  her  by  his  executors,  and 
the  use  of  one  room  in  his  dwell- 
ing-house, during  all  such  time 
as  she  should  continue  to  be  his 
widow,  and  no  longer,"  and  de- 
vised the  rest  of  his  estate  to  his 
children  :  Held,  that,  though  the 
charge  of  a  comfortable  support 
and  maintenance  might  fall  on 
the  real  as  well  as  the  personal 
estate,  it  did  not  affect  the 
widow's  right  of  dower,  there 
being  nothing  inconsistent  in 
the  two  claims,  and  no  express 
declaration  of  the  testator  on  the 
subject ;  and  that,  therefore,  the 
widow  was  not  to  be  put  to  her 
election.  Smith  v.  Kniskern, 
IV.  9 

"*.  By  a  devise  uf  all  the  rest  and 
residue  of  tin  real  estate  of  the 
testator,  the  rents    and  profits, 
VOL.  VII  9* 


from  the  testator's  death  to  the 
time  of  vesting  the  estate,  will 
pass ;  and  whoever  takes  the 
legal  estate  in  the  mean  time, 
will  be  answerable  for  the  profits. 
Rogers  v.  Ross,  IV.  388 

8.  The  rents  and  profits,  as  well  as 
the   estate  itself,  may  be  given, 
by  way  of  executory  devise.      ib. 

9.  The    heir   at  law    may  be   con- 
sidered as   a  trustee,  when  it  is 
necessary  to  carry  the  intention 
of  the  testator  into  effect.         ib. 

10.  The  rents  and  profits  may  accu- 
mulate in  the  hands  of  the  heir 
at  law,   for   the   benefit  of    the 
executory  devisee,  until  the  vest- 
ing of  the  estate.  ib. 

11.  Or  the  Court  may,  if  necessary, 
appoint  a  receiver  of  the  rents 
and  profits,  for  that  purpose,  ib. 

12.  Where    the    executory   devisee 
was  illegitimate,   and  it  did  not 
appear  that  the  testator  had  any 
lawful  heir,  and  no   person  ap- 
peared to  claim  the  inheritance, 
the  executor  of  the  testator,  who 
had  taken  possession  of  the  real 
estate,  and  was  appointed  guar- 
dian   of  the  executory  devisee, 
and  received  the  rents  and  prof- 
its from  the  death  of  the  testator 
to  the  happening  of  the  event  on 
which    the  estate   was   to  vest, 
was  held   accountable   for   them 
to  the  executory  devisee.         ib. 

13.  A  devise  of  all  the  testator's  es- 
tate, real  and  personal,  in  trust, 
to  pay  debts,  and  then  to  distrib- 
ute the  residue,    places  the  as- 
sets  under    the  jurisdiction   of 
this  Court.     Benson  v.  Le  Roy, 

IV.  <;.">! 

14.  There  may  be  a  limitation  over 
by  will,  of  a  chattel  interest,  af- 
*er  a  life  estate  therein.     Gil- 
lespie  v.  Miller,  V.  241 

S.  P.  Westcott  v.  CWi/,  V.  334 

15.  A  legatee  in  remainder,  after  an 
estate  for  life,   may  call  on  the 
legatee  for  life  for  an  inventory 
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01    th*     property    to    be    filed. 
Wcstcott  v.  Cady,  V.  334 

16  As,  where  a  creditor  devised 
his  house  and  lot  to  his  wife ; 
also,  all  his  personal  property, 
and,  also,  all  the  rents  and  prof- 
its of  the  house  and  farm  at  N., 
for  her  support  during  her  nat- 
ural life  :  and  after  her  decease, 
ne  gave  the  same  to  his  brother 
S.,  in  fee,  chargeable  with  cer- 
tain legacies :  Held,  that  the 
wife  took  the  use  only  of  the 
personal  estate,  which  went, 
after  her  death,  to  the  testator's 
brother.  Gillcspie  v.  Miller, 
V.  21 

17.  Where  J.    S.  devised  lands  to 
B.  for  life,  remainder  to   C.  in 
fee,  but  if  he  died  without  an 
heir,   then  to  D.   in  fee :  Held, 
that  the  devise  over  could  not 
take  effect  as  an  executory  de- 
vise, but  created  an  estate  tail, 
which,  by  the  statute,  was  turn- 
ed into  a  fee  simple    absolute. 
Burnet   v.  Denniston,         V.  35 

18.  A  testator  devised   all  the  rest 
and  residue  of  his  estate  to  his 
brother    and    sister,    "  to    them 
and  their  heirs  forever,"  all  the 
children  of  his  said  brother   and 
sister  to  have  an   equal  share  in 
every  thing  he  left ;  and  if  his 
brother   died   without   children, 
the  children  of  his  sister  should 
enjoy  equally :  Held,    that    the 
brother  and  sister  took  as  tenants 
in  common,  not  as  joint  tenants. 
Westcott  v.  Cady,  V.  334 

19.  To  give  effect  to  a  devise,  the 
testator  must  not  only  be  actual- 
ly seised  of  the  land    devised, 
at  the  time  of  making  his  will, 
but   must  continue  so  seised  to 
the  time  of  his  death.      Minuse 
v.  Cox,  V.  441 

20.  A  conveyance,  therefore,  by  the 
testator,  of  land  devised  by  him 
is,    so  far,   a  revocation  of  his 
will.  16. 
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21.  The  words  "rents  and  profits," 
in  a  devise,  may  be  so  construed 
as  to  authorize  a  sale  of  the  land, 
when  necessary,  to  raise  a  sum. 
so  as  to  effect  the  object  of  the 
testator.  Schcrmerhorne  v.  Scher- 
merhornc,  VI.  70 

22.  As,  where  J.  S.  devised  all  his 
estate  to  his  wife,  for  life,  and, 
after  her  death,  to  his  son  A.,  in 
fee,  on  condition  that  he  should 
comfortably     maintain     N.,    (a 
daughter  of  the  testator,)  a  luna- 
tic, during  her  life:  and  if  A., 
or  his  heirs,  did  not  so  maintain 
JV.,  then  the  executors  were  au- 

.  thori/ed  to  take  possession  of 
the  land,  and  to  lease,  or  by 
any  other  means,  out  of  the  prof- 
its therefrom  arising,  to  support 
N.,  during  her  natural  life,  &c. ; 
the  heir  of  A.,  after  his  death, 
having  refused  to  maintain  N.  : 
Held,  that  in  case  the  rents  and 
profits  proved  insufficient,  the 
land  devised  might  be  sold  for 
that  purpose.  ib. 

23.  A    devise  of  real    and  personal 
estate,  to  pay  just  debts,  does  not 
revive   a    debt,    barred   by   the 
statute   of    limitations,   or    dis- 
charged by  a  bankrupt's  certifi- 
cate.    Roosevelt  v.  Mark, 

VI.  266 

24.  A  devise  to  executors,  with  au- 
thority to  sell  the  real  estate  of 
the  testator   for  the   payment  of 
debts,  applies  as  well  to  a  joint 
and  several  bond,  executed    by 
the  testator  as  surety  for  his  co- 
obligors,  as  to    any  other  debt 
Berg  v.  Radcliff,  VI.  302 

Devise  by  wife,  under  a  power  re- 
served in  a  marriage  settlement 
or  ante-nuptial  contract,  vide 
POWER. 

Vide  ESCHEAT.     LEGACY.     TENANT 
IN  COMMON.     WILL. 


GENERAL   INDEX. 


DISCHARGE. 

Of  bankrupt,  vide   FOREIGN  LAWS. 

DISCOVERY. 

1  If  a  bill  seeks  discovery  in  aid 
of  the  jurisdiction  of  a  Court  of 
law,  it  must  appear  that  such  aid 
is  clearly  necessary,  and  the  dis- 
covery material  to  the  defence ; 
for  where  the  facts  depend  on 
the  testimony  of  witnesses,  and 
the    Court  of  law   can  compel 
their  attendance,  this  Court  will 
not     interfere.       Gelston     and 
Schenck  v.  Hoyt,  I.  543 

2  It  seems  that  this  Court  will  not 
sustain  a   bill  of  discovery,  and 
an  injunction,  merely  to  procure 
such  admissions  by  the  party  as 
might  be   used  in  mitigation  of 
damages,  in   an  action  of  tres- 
pass, at  law,  unless,  perhaps,  in 
very  special  cases.  ib. 

3.  On  a  bill  of  discovery  for  mat- 
ters material  to  the  defence  of 
the  party  in  a  suit   at  law,   the 
nature   of   the   defence   at   law 
must   be  stated,   otherwise   this 
Court  will  not  grant  an  injunc- 
tion.    M'lntyre    and    others  v. 
Mancius  and  Brown,        III.  45 

4.  After  a  verdict  at  law,  the  par- 
ty comes  too  late  with   a  bill  of 
discovery.       Duncan   v.    Lyon, 

III.  351 

5.  Where  the  plaintiff  was  sued  at 
law  on  notes  alleged  by  him  to 
be  usurious,    and  he   suffered  a 
verdict  and  judgment  to  be  taken 
against  him  without   making   a 
defence,    or    applying    to    this 
Court  on  a  bill  of  discovery  in 
due  season,  he   was  held    con- 
cluded, and  not  entitled  to  re- 
lief.     Thompson   v.    Berry  and 
Van  Buren,  III.  395 

6    Where  the  widow  of  a  deceased 
partner  filed  a   bill  against   the 


executors  of  her  husband  for  a 
discovery  and  account  of  the  co- 
partnership estate  aud  effects, 
and  the  surviving  partner  de 
murred  to  that  part  of  the  bill 
which  sought  a  discovery,  alleg 
ing  that  it  might  subject  him  tc 
penalties  under  the  revenue  laws 
of  the  United  States,  but  without 
showing  how,  or  for  what  cause, 
he  should  incur  a  penalty  by  a 
discovery,  the  Court  overruled 
the  demurrer ;  such  a  general 
allegation  not  being  sufficient  to 
bar  the  discovery  in  the  first  in- 
stance. Sharp,  v.  Sharp, 

III.  407 

7.  A  bona  fide  purchaser,  in  pos- 
session of  an  estate,  is  entitled 
to  a  discovery  of  the  grounds  on 
which  his  title  is  sought  to  be 
impeached  by  the  defendants, 
who  had  revived  a  judgment 
against  the  person  from  whom 
the  plaintiff  derived  his  title,  and 
which  he  alleged  had  been  satis- 
fied, and  had  issued  an  execu- 
tion, under  which  the  sheriff  had 
levied  on  the  estate,  and  adver- 
tised it  for  sale.  Kimberly  v. 
Sells  and  others,  III.  467 

Vide  DEBTOR  AND  CREDITOR.  IN- 
JUNCTION. NEW  TRIAL.  PLEAD- 
ING. 


DISTRIBUTION  OF   ASSETS. 

Vide  ALIEN.  ASSETS.  DEBTOR 
AND  CREDITOR.  EXECUTOR 
AND  ADMINISTRATOR.  JURIS 
DICTION. 


DIVORCE. 

1.  Pending  a  bill    by  a  wife  for  a 

divorce,  to  which  the  defendant 

had    demurred,   and    before    a 

hearing  on  the  deinr"3r,  on  the 
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petition  of  the  plaintiff,  setting 
forth  that  she  was  abandoned 
by  the  defendant,  and  wholly 
destitute  of  all  means  of  support, 
and  for  carrying  on  the  suit,  the 
Court,  under  the  circumstances 
of  the  case,  ordered  an  allowance 
of  thirty  dollars  a  month  ;  to  be 
paid  by  the  defendant  to  the 
plaintiff,  monthly,  or  to  the  re- 
gister, for  her  use,  until  the  fur- 
ther order  of  the  Court.  Mix 
v.  Mix,  I.  108 

2.  Where  a  wife  had  filed  a  bill  for 
alimony,  &,c.   against  her    hus- 
band, and  it  appeared   that    he 
had  abandoned  her  without  any 
support,  and  threatened  to  leave 
the  state,  the  Court,  on  the  peti- 
tion of  the  wife,  granted  a  writ 
of  ne  exeat  republica  against  the 
husband.     Denton    \.    Denton, 

I.  364 

3.  Pending   a   bill  for  a  divorce  by 
a  wife  against  her  husband,  and 
before    answer,    the    Court   will 
allow  a  monthly  sum  to  the  wife, 
as  alimony,  and  also  a  sum  to  be 
paid    to    her,    by    her    husband, 
towards  defraying  the  expenses 
of  her  suit.  ib. 

4.  A  divorce  will  not  be  decreed  on 
the   consent   of  parties.       Wil- 
liamson v.  Williamson,      I.  488 

5.  On  a  bill  by  the  wife  against  the 
husband,  for  a  divorce  from  bed 
and   board,   on   the   ground   of 
cruel  usage,  and  for  maintenance, 
the   Court,    under    the   circum- 
stances of  the  case,  having  a  due 
regard  to  the  age  and  expecta- 
tions of  the   parties,  decreed  a 
divorce  for  five  years ;  that  the 
plaintiff,    in    the      mean    time, 
should    have    the    custody    and 
care  of  the  child,  a  daughter ; 
and  that  the  defendant  should  pay 
100  dollars  a  year,  in  half  year- 
ly payments,  one  half  to  be  ap- 
plied to   the  maintenance  of  the 

,     plaintiff,  and  the  other   half  to 
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the  maintenance  and  educatic  i 
of  the  chi.d,  it  appearing  from 
the  master's  report  that  the  de- 
fendant was  worth  about  3,500 
dollars,  the  annual  income  of 
which  was  about  100  dollars ; 
and  the  defendant  was  directed 
to  pay  the  costs  of  the  suit. 
Bedell  v.  Bedell,  I.  604 

6.  Licentious  conduct  and  misbe- 
havior  of  the   wife,   if  existing 
before  the  alleged  acts  of  cruel 
treatment  by  the  husband,  will 
destroy    her    claim    for    mainte- 
nance.  ib. 

7.  The  12th  section  of  the  act  con* 
cerning  divorces,   (sess.   36.  c. 
102.  2  R.  L.  197.)  relative  to 
security  for  costs  to  be  given  by 
the    plaintiff,    does    not    apply 
where  the  bill   is  filed   on   the 
ground  of  adultery,  though  the 
bill    contains    also    a     distinct 
charge   of  cruel   and    inhuman 
treatment.      Pomeroy  v.  Pome- 
roy,  I.  606 

8.  It   seems,  that  the   charges  of 
adultery    and     cruel    treatment 
cannot  both  be  contained  in  the 
same  bill.  Hi. 

9.  Pending  proceedings  for    a   di- 
vorce, the  Court,  under  the  cir- 
cumstances of  the  case,  ordered 
that  the    wife   should   have   the 
exclusive  custody,  care,  and  di- 
rection of  the  children,  and  that 
the  husband  should  not  be  per- 
mitted   to    visit    them,    except 
under  the  direction  of  one  of 
the  masters  of  the  Court.     Codd 
v.  Codd,  II.  141 

10.  Where  a  bill  was  filed  by  a  wife 
against  her  husband,  charging 
him  with  ill  usage,  and  neglect 
to  provide  for  her  maintenance, 
and  that  he  was  endeavoring  to 
get  possession  of  a  legacy  left 
her  by  her  father,  the  Couit, 
under  the  10th  section  of  the 
act,  (sess.  36.  c.  102.)  ordered 
the  legacy  to  be  paid  into  Court 
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and  the  money  to  be  put  out  at 
interest  by  the  register  in  her 
name,  and  the  interest  to  be 
paid  to  her  separate  order,  from 
time  to  time,  &.G.,  until  the  fur- 
ther order  of  the  Court.  Tur- 
rell  v.  Turrell  and  Jones, 

II.  391 

1  On  a  bill  by  a  husband  for  a 
divorce,  the  wife  will  not  be  al- 
lowed alimony,  nor  will  the 
Court,  on  her  motion,  order  the 
husband  to  advance  money  to 
enable  her  to  defend  the  suit, 
until  she  has,  by  her  answer, 
disclosed  the  nature  of  her  de- 
fence. Lewis  v.  Lewis,  III.  519 
12  Where  a  divorce,  a  mensa  et 
thoro,  *f»  cruel  and  inhuman 
treatment  of  the  wife,  by  the 
husband,  is  decreed,  the  sepa- 
ration will  be  made  perpetual, 
with  a  proviso  that  the  parties 
may,  at  any  time,  by  their  mu- 
tual and  voluntary  act,  apply  to 
the  Court  for  leave  to  be  dis- 
charged from  the  decree.  Bar- 
rere  v.  Barrere,  IV.  187 

13.  The   wife,   under   the    circum- 
stances of  the  case,  was  allowed 
to  retain  the  custody  of  an  infant 
son,  subject  to  the  future  order 
and  direction  of  the  Court;  and 
the  husband  was  directed  to  pay 
a  certain  sum  for  the  support  of 
his  wife  and  child,  and  the  costs 
of  the  suit.  H>. 

14.  A   husband   cannot   file   a    bill 
against  his  wife  for  a  divorce  a 
mensa  ct  thoro,  on   the  ground 
of  cruelty,  desertion,  or  improper 
conduct.      Van  Vcghten  v.    Van 
Veghten,  IV.  501 

15.  So  that,  if,  in  an  answer  to  a  bill 
filed  by  the  wife  against  the  hus- 
band   for  a  divorce,  under   the 
statute,  on  the  ground  of  cruel 
treatment,   the    husband   denies 
the  charge,  and  sets  up  acts  of 
cruel  and  abusive  treatment  on 
the  part  of  the  wife,  and  asks 


for    a  divtrce,   the   bill  will   be 
dismissed  ib, 

16.  The  Court  will  not  take  notice 
of  any  consent  or  agreement  of 
the  parties,  to  a  divorce  a  mensa 
et  thoro.  ib. 

Divorce   a  vinculo   matrimonii,  vide. 
ADULTERY. 


DOWER 

1.  Where,  on  a  bill  of  foreclosure, 
the  widow  of  the  mortgagor  was 
made    a   party,    and    answered, 
and  submitted  to  the  decree  of 
the  Court,  she  was  held  entitled 
to  the  use  of  one  third  of  the 
surplus  proceeds  of  the  sale  of 
the  mortgaged  premises,  remain- 
ing in  Court  after  satisfying  the 
mortgage  debt,  as  her  equitable 
dower ;  and  to  her  costs,  to  be 
paid  out  of  the  other  two  thirds. 
Tabele    v.    Tabele    und    others, 

1.45 

2.  Widow  of  mortgagor  is,  at  law, 
entitled  to  dower,  subject  to  the 
mortgage.  ib. 

3.  Where   a   testau/f   gave   to   his 
wife  500  dollars,  "  to  be  left  in 
the  hands  of  his  executors  to  be 
paid  to  her  for  her  support,  at 
any  time,  or  at  all  times,  as  her 
need  might  require;"  and  also 
gave  her  what  household  goods 
she  needed  ;  and  after  bequeath- 
ing   pecuniary   legacies    to    his 
grandchildren,      directed       his 
farm,  &.c.  to  be  sold  by  his  ex- 
ecutors,  who   sold    it   for   (5000 
dollars,  and  the  wife,   after  the 
death  of  the   testator,  accepted 
the  legacy,  which   was  paid   to 
her  out  of  the  proceeds  of  the 
gale  of  the  farm ;    it  was  held, 
that  the  legacy  was  not,  accord- 
ing to  a  fair  construction  of  the 
will,  given  in  lieu,  or  in  bar  of 
dower,    but   a    mere   pecuniary 

69 


GENERAL  IISDLX. 


bequest ;  that  the  acceptance  of 
it  by  the  widow  did  not  affect 
her  light  to  dower;  and  that  the 
purchaser  of  the  farm  took  it 
subject  to  the  claim  of  dower. 
Adsit  v.  Adsit,  II.  448 

4.  Where  a  legacy  to  the  wife  is 
not  declared,  by  express  terms, 
to  be  in  lieu  of  dower,  it  will  not 
be  so  intended,  unless  such  in- 
tention can  be  deduced,  by  clear 
and   manifest  implication,  from 
the  provisions  of  the  will,  so  that 
the  claim  of  dower  would  be  in- 
consistent with  the  will,  or  re- 
pugnant to  the  dispositions  made 
by  the  testator  ;  it  must,  in  fact, 
if  admitted,  disturb  and  defeat 
the  will.  ib. 

5.  Where  a  testator,  possessed  of 
real  and  personal  estate,  devised 
to  his  wife  his  household  furni- 
ture, &,c.,   and  a  "  comfortable 
support  and  maintenance  out  of 
his  estate,  to  be,  from  time  to 
time,  rendered  and  paid  to  her, 
by  his  executors,"  &,c. ;   Held, 
that  though  the  charge  of  a  com- 
fortable   support    and    mainte- 
nance might  fall  upon  the  real  as 
well  as  the  personal  estate,  yet, 
there   being    no   express   decla- 
ration of  the  testator  on  the  sub- 
ject, nor  any  thing  inconsistent 
in   the  two   claims,   it  did   not 
affect  the  widow's  right  of  dower, 
and  she  was  not,  therefore,  to 
be  put  to  her  election.     Smith 
v.  Kniskern,  IV.  9 

6.  On  a  bill  for  dower,  the  widow 
was  held  entitled  to  the  value  of 
the   mesne  profits    arising   from 
the  use  of  the  undivided  third  of 
the  premises  of  which  her  hus- 
band died  seised,  from  the  death 
of  her  husband,  exclusive  of  the 
improvements  since  made  there- 
on.   Hazen  v.  Thurbur,  IV.  604 

7.  And   there   being  several   heirs 
and    terre- tenants,    the    amount 
was  directed  to  be  assessed  upon 
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them,  respei  lively,  accoiding  to 
the  time  of  their  enjoyment  of 
the  premises.  -  ib. 

8.  But   as  the    widovi    had   never 
claimed   her   dower,  and  there 
was   no  opposition    or   vexation 
on  the  part  of  the  defendants, 
costs  were  denied  her.  ib. 

9.  This  Court  follows  the  doctrine 
of  the  Courts  of  law,  that  a  mort- 
gagor in  possession  of  land  mort- 
gaged in  fee,  before  foreclosure, 
has,  in  regard  to  all  the  rest  of 
the  world,  except  the  mortgagee, 
the  legal  seisin  ;  and  in  case  of 
his  death,  while  in   possession, 
and  before  foreclosure,  his  widow 
is  entitled  to  dower  in  the  land 
mortgaged,  of  which  she  cannot 
be  deprived  by  a  purchaser  of 
the  equity  of  redemption  of  her 
husband ;    and  the  widow  will, 
therefore,  be  allowed  her  dower 
out  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises.     Ti- 
tus v.  Neilson,  V.  452 

10.  As  where  the  wife  of  a  mort- 
gagor joined   in   a  mortgage  in 
fee ;    and  the   mortgagor,   after- 
wards, executed  a  second  mort- 
gage, in  which  she  did  not  join ; 
and  there  was  a  decree  for   a 
sale,  on  a  bill  filed  by  the  first 
mortgagee,  but  before  sale,  the 
mortgagee  died :  Held,  that  his 
widow  was  entitled  to  her  dower 
out  of  the  surplus  proceeds  re- 
maining after  the  first  mortgage 
debt  was  satisfied.  Hi. 

11.  Though  a  widow's  remedy  for 
dower  is,  prima  facie,  in  a  Court 
of  law,   yet,   when   the  title    is 
admitted,  and   impediments  are 
thrown  in   the  way  of  her  pro- 
ceeding at  law,  this  Court  will 
sustain  a  bill  filed  by  her  for  dow- 
er.    Swaine  v.  Perine,     V.  482 

12.  An  ante-nuptial  agreement,  that 
the  intended  wife    shall    exclu- 
sively   enjoy   property    held    by 
her  as  widow  and  administratrii 
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of  her  former  husband,  and 
which  is  not  expressed  to  be  in 
lieu  of  dower,  is  no  bar  to  her 
claim  for  dower  in  the  estate  of 
her  second  husband.  ib. 

13.  A   conveyance   of  land   by  the 
husband,    during    coverture,    in 
trust  for  his  wife,  to  whom  the 
trustee    afterwards  conveyed  it, 
but  which  was  not  intended  or 
accepted  in  lieu  of  her  dower,  is 
no   bar  to  her   claim   of  dower 
after  his  death.  ib. 

14.  A   deed  given  by  the  husband, 
just  before  his  second  marriage, 
to  his  daughter,  without  any  con- 
sideration, and  kept  secret  until 
after  the  marriage,-  is  fraudulent 
and  void,  as  against  the  wife's 
claim  of  dower.  ib. 

15.  A  release  by  the  husband  of  his 
equity  of  redemption    in    lands 
mortgaged,  not  executed  by  the 
wife,  though  she  joined  in  the 
mortgage,  is  no  bar  to  her  claim 
of  dower   in   the   equity  of  re- 
demption or  remaining  interest 
of  the  husband  in  the  land,  after 
satisfaction  of  the  mortgage,    ib. 

16.  She  is,  however,  bound  to  con- 
tribute  ratably   to   the   redemp- 
tion of  the  mortgage.  t'6. 

17.  Where  the  heir  has  redeemed 
the  land,  by  paying  off  the  mort- 
gage, and  the  widow  files  her  bill 
against  him  for  dower,  the  mode 
in  which  she  is  to  contribute,  is, 
by  paying,  during  her  life,  to  the 
heir,  one  third  of  the  interest  on 
the  amount  paid  by  him,  to  be 
computed  from  the  time  of  such 
payment,  or  the  value  of  such  an 
annuity,  according   to  the   cir- 
cumstances of  the   case,  to  be 
computed  by  the  master.          ib. 

18.  Arid  the  husband  being  consid- 
ered   as  having  died    seised   of 
the  land,  subject  to   the   mort- 
gage,  the  widow   is  entitled   to 
one  third  of  the  rents  and  profits 
from  the  time  of  his  death.       ib 


19.  After  the  death  of  a  testator, 
who  had,  in  his  lifetime,  pur 
chased  land,  and  given  a  bond 
and  mortgage  for  the  purchase 
money,  his  widow,  who  was 
sole  executrix,  and  empowered 
to  sell  the  estate  to  pay  debts, 
&c.,  conveyed  the  estate  to  S. 
M.,  who  gave  his  bond  and 
mortgage  for  the  same  sum, 
which  were  accepted  by  tho 
mortgagee  in  lieu  of  the  testator's 
bond  and  mortgage,  which  were, 
therefore,  given  up  and  can- 
celled :  Held,  that  the  widow,  in 
her  account,  as  executrix,  with 
the  heirs,  was  not  to  be  allowed 
the  estimate  of  her  dower  in  the 
land,  as  the  heirs  derived  no 
benefit  whatever  from  the  sale. 
Evertson  v.  Tappen,  V.  497 

20.  Where  a  widow    and  executrix 
was  empowered  to  sell  the  real 
estate   of  the    testator,    to   pay 
debts,  &c.,  and    to   release  her 
dower  on  such  sale,  and  retain 
the  value  thereof  out  of  the  pro- 
ceeds :    Held,    that   the    dower 
was  to    be    computed  according 
to    the    value   of  the    property, 
at  the    time    of  her    husband's 
death.  ib. 

21.  An  executrix   suffered   land,  ot 
which   the   testator   died  seised, 
subject    to    a    mortgage,   to   be 
sold    under  the    mortgage,   and 
became  the  purchaser    thereof, 
in  her  own  right,  and   sold   it : 
Held,  that  she  was  liable  to  ac 
count  to   the  heirs   for  the  pro- 
ceeds of  the  sale ;  but  as  widow 
of  the  testator,  she  was  entitled 
to  her  dower  out  of  the  proceeds, 
subjecttoher  ratable  contribution 
towards    the  extinguishment  ol 
the  mortgage  debt.  ik 

22.  It  seems,  that  the  statute  of  lim- 
itations (sess.  24.  ch.  188.   I  N. 
R.  /•.    184.)   does  not  npply  tc 
the  action  of  dower ;  as,  by  tho 
statute  relative  to  dower,  (sess 
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10.  ch.  108.  1  N.  R.  L.  30.) 
the  widow  may,  at  any  time, 
during  her  life,  demand  her 
dower,  and  the  tenant  of  the 
freehold  has  the  means  of  coer- 
cing an  assignment  of  dower. 
Jones  v.  Poiodl,  VI.  194 

23.  Where  land  is  aliened  by  the  hus- 
band, the  widow's  dower  is  to  be 
taken  according  to  the  value  of 
the  land  at  the  time  of  alienation. 
Hale  v.  James,  VI.  258 

24.  If  the   husband   mortgages  the 
land,  but  continues  in  possession, 
and,     afterwards,     releases    the 
equity  of  redemption  to  the  mort- 
gagee, the  time  of  the  release  of 
the  equity  of  redemption  is  to  be 
deemed  the  time  of  alienation  at 
which  the  value  of  the  land  is  to 
be  taken,  and  which  is  to  be  es- 
timated  without   regard   to   the 
subsequent  improvements  made 
by  the  purchaser.  ib. 

25.  If  the  husband  dies  seised,  the 
widow  takes   her   dower,  at  the 
value  at  the  time  it  is  assigned 
to  her  by  the  heir.  ib. 

26.  Whether  the  widow  is  entitled  to 
the    advantage    of   an    increase 
of  value,   arising  from  extrinsic 
causes,    as   the    discovery  of  a 
mine,   &-c.  ?  ib. 

27.  Where  it  is  agreed,  between  the 
widow   and    the  tenant,  that  he 
shall  allow  her  a  yearly  sum,  in- 
stead  of  having   the   dower    as- 
signed to  her,   according  to  law, 
the   interest  of  one  third  of  the 
value   of   the   premises    is    the 
proper  measure  of  the  annuity. 
But,  where  the  house  and  build- 
ings on  the  land  constituted  the 
principal  value  of  the  premises, 
one  per  cent,  was  allowed,  as  a 
compensation  to  the   tenant,  on 
account    of    necessary    repairs, 
and  the   risk  of  loss  by  fire.     ib. 

28.  On  a   bill   for  dower,  costs  are 
not  allowed   to  the  dowress,  if 
there   has  been  no  vexation,  or 
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undue  hindran»?e,  on  the  part  of 
the  defendant,  to  her  claim,    ib 

Vide  JURISDICTION 


DRAINING  SWAMPS. 

Act  for,  in  Orange   and   Dutchess 
vide  SWAMPS,  &/c. 


DROWNED    LANDS     IN    OR- 
ANGE COUNTY. 

The  commissioners  under  the  ac! 
relative  to  draining  the  drowned 
lands  in  Orange  county,  (sess. 
30.  c.  25.)  had  no  right  to  use 
the  lands  of  a  party,  or  to  remove 
or  destroy  his  property,  without 
a  valid  and  legal  contract  with 
him  for  that  purpose,  or  until 
compensation  had  been  made 
and  tendered  to  him  according 
to  the  act.  Phillips  v.  Thompson, 
I.  132 


DUTCHESS  COUNTY. 

Vide  SWAMPS,  &c. 

E. 

ELECTION. 

1.  If  residuary  legatees  might  come 
in  and  take  the  land  itself,  in- 
stead of  the  proceeds,  it  is  too 
late  after  a  sale  by  the  executors, 
to  make  their  election.  Osgood 
and  others  v.  Franklin,  It.  21 
2.  A  creditor  filed  a  bill  to  set  aside, 
or  to  obtain  relief  against  a  judg- 
ment confessed  by  his  debtor 
in  the  Supreme  Court,  on  the 
ground  of  fraud,  and  obtained  an 
injunction  to  stay  all  proceeding; 


GENERAL   INDEX. 


on  the  judgment;  and  while  the 
suit  was  pending  in  this  Court, 
he  proceeded  at  law,  and  recov- 
ered judgment  against  his  debt- 
or, and  issued  execution  thereon, 
ander  which  the  property  of  the 
debtor  was  advertised  for  sale. 
The  Court  re  fused  to  dismiss  the 
bill  on  the  petition  of  the  defend- 
ants ;  but  ordered  the  plaintiff 
to  make  his  election,  either  to 
stay  his  execution  at  law  during 
the  continuance  of  the  injunc- 
tion, or  consent  to  have  the  in- 
junction dissolved ;  and  the 
plaintiff  refusing  to  make  an 
election,  the  injunction  was, 
forthwith,  dissolved.  Living- 
ston v.  Kane  and  others, 

III.  224 

'J  Where  the  plaintiffs  sued  the 
defendant  on  his  contract  at 
law,  and  a  few  days  before  the 
trial  of  the  cause,  discovered 
facts  amounting  to  a  fraudulent 
concealment  by  the  defendant, 
but  proceeded  to  take  a  verdict 
for  the  amount  claimed,  on  which 
judgment  was  entered  up;  and 
they  afterwards  filed  their  bill 
in  this  Court  for  relief  against 
the  contract,  on  the  ground  of 
the  fraud  :  Held,  that  by  going  to 
trial,  and  taking  judgment,  the 
plaintiffs  had  made  their  election 
of  their  remedy  at  law,  and  the 
remedies  at  law,  and  in  equity, 
being  inconsistent,  they  were 
bound  by  that  election.  Sanger 
and  others  v.  Wood,  III.  416 

4  Any  decisive  act  of  the  party, 
with  knowledge  of  his  rights,  arid 
of  the  fact  determines  his  elec- 
tion, in  the  case  of  inconsistent 
lemedies.  /'/». 

5  Where  the  plaintiff  brings  a  suit 
at  law,  and   obtains  a  judgment, 
and  at  the   same  time  files  his 
bill  against  the  defendant  in  this 
Court,   for   the   same  matter,  he 
will  be  put  to  his  election,  either 

Vm..   VII.  10* 


to  proceed  at  law  or  iu  Hiig 
Court;  and  if  he  elect  to  proceed 
at  law,  his  bill  will  be  dismissed  ; 
but  if  he  elects  to  proceed  in  thin 
Court,  he  will  be  enjoined  from 
proceeding  under  the  judgment, 
without  the  leave  of  this  Court. 
Rogers  v.  Voshurgh,  IV.  84 

Vide   DOWER.    MORTGAGE. 


ENROLMENT. 

Vide   DECREE. 

EQUITABLE  ESTATE. 

Vide  BARON  AND  FEME.     JURISDIC- 
TION.    MORTGAGE. 

EQUITY  OF  REDEMPTION. 

Vide  MORTGAGE. 

ESCHEAT. 

1.  Though  an  alien  may  take  land 
by  purchase  or  devise,  and  hold 
until    office    found,    yet,    on  his 
death,   the  land   will   escheat  to 
the  people,  without  any  inquest 
of  office.     Mooers  v.  White, 

VI.  3GO 

2.  Where  land  escheats,  by  reason 
of  the  alienage  of  the  devisee, 
that  does  not  defeat  the  lien  of 
creditors,  existing   at  the  death 
of  the  devisor,  but  the  land  re- 
mains chargeable  with  his  debts. 

ib 

3.  Where  land,  devised  to  an  alien 
after  the   death   of  the  devisor, 
was   taken  for   the   use  of  the 
government,  and  the  damages  or 
value  of  the  land  assessed,  \v;i«- 
paid  into  Court:   lit  Id.  that  the 
creditors  of  the  devisor   might 
follow    the    proceeds    into   the 
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Couit,  whose  jurisdiction  over 
the  application  of  the  moneys, 
was  not  affected  by  the  title  ac- 
cruing to  the  people,  by  escheat. 

ib. 

ESCROW 
Vide  DEED,  II. 


ESTATE. 

Legal  and  equitable,  vide  DESCENT. 
Fee   simple   and   tail,   vide  DEVISE. 

ESTATE  TAIL. 

Vide  DEVISE. 

ESTOPPEL. 
Vide  DEED.     EVIDENCE,   II. 

EVIDENCE. 

I.   Written  evidence. 
II.  Parol  evidence  to  explain,  vary, 
or  contradict   written   instru- 
ments. 

III.  Parol  evidence,  witnesses,    and 

examination. 

IV.  Presumptions. 

I.   Written  evidence 

1.  A  plaintiff  cannot  read  his  own 
answer  to  a  bill  of  discovery  in 
a  cross  suit  in  evidence,  unless 
the   defendant   chooses   first   to 
produce  it.     Phillips  v.  Thomp- 
son and  others,  I.  131 

2.  Where  an  answer  is  put  in  issue, 
what  is  confessed  and  admitted 
need  not  be  proved  ;  but  where 
the  defendant  admits  a  fact,  and 
insists   upon  a   distinct  fact  by 
way  of  avoidance,  he  must  prove 
the  fact  so  insisted  on  in    de- 
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fence.     Hart  v    Ten  Eyck  and 
others,  II.  62 

3.  A  deed,  charged  in  the  bill,  and 
admitted  in  the  answer,'  may  be 
read    at    the   hearing,    without 
having    been  made     an  exhibit 
before    the    master.       Dey    v. 
Dunham,  II.  182 

4.  Papers  or  writings,  of  every  de- 
scription, may  be  proved  at  the 
hearing,  and  the  witnesses  may 
be   cross-examined,   at  the  dis- 
cretion, and  under  the  direction 
of  the  Court.     Consequa  v.  Fan- 
ning and  others,  II.  481 

5.  But  no  paper  can  be  proved  as 
an  exhibit  at  the  hearing,  unless 
satisfactory  reasons  be  shown  to 
the  Court  why  it  was  not  regu- 
larly proved,    in  the  usual  way, 
before  the  examiner.  ib. 

6.  A  receipt  for  money  subsequent- 
ly discovered,  is  not  alone  suffi- 
cient  to   open  a   verdict,  judg- 
ment, award  or  decree.     Todd 
v.  Barlow,  II.  563 

7.  A  deposition  taken  in  an  eject- 
ment suit  at  law,  brought  by  the 
defendants  against  a  third  person, 
as  tenant,  to  recover  the  land, 
the  subject  of  the  suit  here,  is 
not  admissible  in  evidence  against 
the  plaintiffs ;  it  being  res  inter 
alias  acta.     Roberts  and  Boyd 
v.  Anderson,  III.  371 

Testimony  requisite  to  repel  denial 
in  answer,  vide  post,  III. 

Conclusiveness  of  judgment  or   de- 
cree,  vide  RES  JUDICATA. 

Vide  DEED.     PRACTICE,  IX. 


II.  Parol  evidence  to  explain,  vary, 
or  Contradict  written  instruments 

8.  Where  an  assignment  is,  on  iLe 
face  of  it,  general,  yet,  if  it  be 
admitted  to  1«  different  in  i»s 
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purpose,  or  for  a  specific  securi- 
ty, parol  evidence  is  admissible 
to  show  the  real  intent  of  the 
parties.  Moses  and  others  v. 
Murgatroyd  and  others,  I.  119 
9  Parol  evidence  is  inadmissible 
to  supply  or  contradict,  enlarge 
or  vary,  the  words  of  a  will,  or 
to  explain  the  intention  of  the 
testator,  except  there  is  a  latent 
ambiguity  arising  deliors  the  will, 
as  to  the  person  or  subject  meant 
to  be  described  ;  or  to  rebut  a  re- 
sulting trust.  Mann  and  others  v. 
The  Executors  of  Mann,  I.  231 

10.  Declarations  of  the   intention  or 
understanding  of  a  grantor,  dif- 
ferent from  the  intent  apparent 
on  the  face  of  a  deed,  or  of  con- 
ditions annexed  to  it,  to  be  effec- 
tual, must   be  made  at  the  time 
of  executing  it.     Souverbye  and 
Wife  v.  Arden  and  others,  I.  240 

11.  If,  at  the  time  of  executing  a 
deed,  there  was  no  delivery,  or 
intention   to   deliver,    these    are 
facts  which   should  be  explicitly 
proved  by  the  grantor.  ib. 

12.  So,  a  mistake  in  drawing  a  deed 
must  be  clearly  proved.  ib. 

13.  Where  an  agreement  is  reduced 
to  writing,  all  previous  negotia- 
tions, resting  in  parol,  are  extin- 
guished by  the  written  contract, 
and  cannot  be  resorted  to  to  help 
out    or     explain     its    meaning. 
Parkhurst   and  others   v.    Van 
Cortlandt,  I.  273 

14.  A  contract  cannot  rest  partly  in 
writing,  and  partly  in  parol ;  and 
where  a  part  performance  is  set 
up  to  take  the  case  out  of  the 
statute  of  frauds,  the  party  is  not 
allowed  to  resort  to  parol  evi- 
dence in  aid  of  the  written  agree- 
ment, ib. 

15.  Parol    evidence   is    inadmissible 
to  support  an  agreement  set  up 
in    contradiction    to     a     deed. 
Movan  v.  Ifays,  T.  339 

IG    Where  no  trust  appears  on  the 


face  of  a  deed,  nor  any  manifes- 
tation or  evidence  of  it  by  wri- 
ting, parol  evidence  is  inadmissi- 
ble to  show  the  trust.  ib. 

17.  If  a  deed,   after   mentioning  a 
specific      consideration,      adds, 
"  and   for  other  considerations," 
it  seems,  that  parol  evidence  is 
admissible  to   show    what    were 
those  other  considerations.  Bene- 
dict v.  Lynch,  I.  370 

18.  Where  several  lots  of  land  are 
mortgaged,    the    mortgagor,    or 
purchaser    under    him,    cannot 
set  up  a  parol  agreement,  made 
at  the  time  of  the  mortgage,  that 
in  case  the  mortgagor  sold  either 
of  the  lots,  the  mortgagee  would 
release  the  lot  so  purchased  from 
the   mortgage,  on  being  paid  a 
certain   sum,  per    acre,   by   the 
purchaser.     Stevens  and  other* 
v.  Cooper  and  others,         I.  425 

19.  The  rule  that  parol  evidence  is 
inadmissible    to    contradict,    or 
substantially  vary,  the  legal  im- 
port of  a  written  agreement,  is 
the  same  in  Courts  of  law  and 
of  equity.     S.  C.  I.  429 

20.  Evidence  that  an  agreement  in 
writing,   concerning   lands,   has 
been  discharged  by  parol,  is  good 
as  a  defence  to  a  bill  for  a  spe- 
cific performance,  but   is  totally 
inadmissible  at  law  or  equity,  as 
a  ground  to  compel  a  performance 
in  specie.  ib. 

21.  Parol   evidence  is  admissible  to 
show  that  an  absolute  deed  was 
intended  as  a  mortgage,  or  thai 
the  defeasance  had  been  destroy- 
ed by  fraud  or  mistake.     Marks 
and  others  v.  Pi-ll,  I.  594 

22.  But  where  a  bill  was  filed  for  an 
account  and  for  a  reconveyance, 
30  years   after  the  deed,  alleged 
to  be  a  mortgage,  was  given,  du- 
ring all  which  time  the  defendant 
had    been    in   possession,   paroi 
evidence  of  the  mere  confessions 
of  the  defendant,  made  17  years 
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after  the  deed,  that  it  was  taken 
as  security  for  a  debt,  »"as  held 
insufficient.  Marks  and  others 
v.  Pell,  I.  594 

23.  A  resulting  trust  may  be  proved 
by    parol.       Botsford   v.    Burr, 

11.409 

24.  Even  in  opposition  to  the   deed, 
and  the  answer  of  the  defendant 
denying  the    trust.     Gillespie   v. 
Moon,  II.  601 

25.  But  if  a  party  who  sets  up  a  re- 
sulting trust,  has  paid  no  money, 
he  cannot  show,  by  parol  proof, 
that  the  purchase  was  for  his  bene- 
fit.   Botsford  v.  Burr,     II.  409 

26.  Parol    proof  of  declarations   in- 
consistent with  a  deed  are  inad- 
missible, ib. 

27.  A  party  is  concluded  by  his  deed 
from  setting  up  a  different  con- 
sideration, except  upon  the  alle- 
gation of  fraud,  mistake,  or  sur- 
prise.    S.  C.  11.415 

28.  Parol  evidence  is  admissible  to 
rebut  a  resulting  trust.     S.  C. 

II.  416 

29.  A   written    agreement    may   be 
waived  by  parol.  ib. 

30.  Danger  of  admitting  parol  dec- 
larations,   or     conversations   of 
parties,    to   impair    written  con- 
tracts.      King  v.  Baldwin  and 
Fowler,  II.  455 

31.  Where   a  bill  is  filed  to  correct 
an  alleged  mistake  in  a  contract 
or  agreement,   the   evidence  of 
the  mistake   must  be  clear  and 
certain.     Executors  of  Getman 
v.  Bcardsley,  II.  274 

32.  Equity  relieves    against   a   mis- 
take, as  well  as    against   fraud, 
in  a  deed  or  contract  in  writing  ; 
and  parol   evidence  is  admissible 
to  prove  the   mistake,  though  it 
is  denied    in  the   answer ;    and 
this,   either    where  the   plaintiff 
seeks      relief    affirmatively     on 
the   ground   of  the   mistake,   or 
where  the   defendant  sets  it  up 
as  a  defence,   or   to   rebut    an 
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equity.     Gillespie   and    Wife   v. 
Moon,  IL  585 

33.  As  where  a  trustee  for  an  infant, 
in  1799,  agreed  to  sell  200  acres 
of  land,  (part  of  a  lot  containing 
250  acres,)  and  executed  a  deed 
to  the  purchaser,  (a  tenant  on  the 
lot,)  which  described  the  premi- 
ses by  metes  and  bounds,  "  con- 
taining 200  acres,  more  or  less  ; " 
and    the    bounds    included    the 
whole   lot,   or   250   acres ;    and 
the  trustee  died  in  1814,  with- 
out taking  any  measures  to  have 
the    mistake    corrected,    though 
she   expressed    her  intention  to 
do  so,   in  1806 ;  and  the  cestui 
que  trust,  immediately  after  her 
death,  filed  a  bill  for  relief  against 
the   mistake ;   the    vendee    was 
decreed  to  reconvey  to  the  plain- 
tiff the   50  acres,  without   any 
allowance  for  valuable  improve- 
ments made  thereon  ;  they  being 
made  after  he  knew  of  the  mis- 
take,   and  had  declared  his  in- 
tention to  take  advantage  of  it.  ib. 

34.  The  evidence  to  show  a  mistake 
in  a   written  instrument  must  be 
clear  and  strong,  so  as  to  estab- 
lish the   mistake   to   the  entire 
satisfaction  of  the  Court.          ib. 

35.  There  must  be  the  clearest  and 
most   satisfactory    proof  of    the 
mistake  and  of  the  real  agreement 
between  the    parties,    especially 
when  the   mistake  is  denied   in 
the  answer.     Lyman  v.    United 
Insurance  Company,        II.  630 

36.  And    it  seems,   that   parol    evi- 
dence of  confessions  or  declara- 
tions of  the  defendant,  as  to  the 
mistake,  made    13  years   before, 
if  uncorroborated  by  other  facts 
or    circumstances,    will    not    be 
sufficient.     Gillespie  and    Wife 
v.  Moon,  II.  585 

37.  It  seems  that  a  party  may  show 
a   mistake   in  an  agreement,   of 
which  he  seeks  the  specific  per- 
formance.    S.  C.  II.  598 
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T8.  What  lapse  of  time  will  preclude 
a  party  from  coming  in,  to  rec- 
tify a  mistake.  Gillcspie  and 
Wife  v.  Moon,  II.  585  . 

39.  Parol  proof  is   admissible  to  cor- 
rect a  mistake  in  a   written  con- 
tract,  in   favor  of  the   plaintiff 
seeking    a  specific  performance 
of    that      contract ;      especially 
where  the  contract,    in  the  first 
instance,    is    imperfect    without 
referring  to  facts  aliunde.     Keis- 
selbrack  v.  Livingston,  IV.   144 

40.  As,  where  there  was  an  agree- 
ment to  execute  a  lease  for  three 
lives,      "  containing    the    usual 
clauses,  restrictions,  and  reserva- 
tions contained  in  leases  given  by 
the  defendant ;  "  it  being  neces- 
sary, by  proof  dehors  the  agree- 
ment, to  ascertain  what  were  the 
usual  clauses,   &/c.    in   such   a 
lease;  it  was  held  to  be  open  to 
the   plaintiff,    also,  to  show,  by 
parol  evidence,  that  it  was  agreed 
and  understood,  at  the  time,  that 
a  particular  reservation  was  not 
to  be  inserted  in  the  lease  which 
the  defendant  was  to  execute,  ib. 

41.  Parol  proof  to  correct  a  mistake 
in  a  contract  is   admissible,    as 
well   in  favor  of  the  plaintiff  as 
the  defendant.  ib. 

•12.  Parol  evidence  is  admissible  to 
show  that  a  mortgage  only,  not 
an  absolute  sale,  was  intended  ; 
and  that  the  defendant  had 
fraudulently  attempted  to  con- 
vert the  loan  into  a  sale.  Strong 
v.  Stewart,  IV.  16? 

4:i  Where  a  deed  has  been  execu- 
ted, pursuant  to  a  writtrn  agree- 
ment between  the  parties,  parol 
evidence  is  inadmissible,  to  show 
a  resulting  trust.  St.  John  v. 
Bern  dirt,  VI.  Ill 

Kesulting  trust,  vide  FRAUDS  (STAT- 
UTE OF.) 

VI de.  LACHES,  LENOTII  OF  TIME  AND 
POSSESSION.     PRACTICE. 


III.  Parol  evidence,   witnesses,   an* 
examination. 

44.  Declarations  of  a  person,  not  a 
party  in  interest,   nor    a    party 
to  the  suit,  and  who  is  a  witness 
in  the  cause,  are   not  competent 
evidence.     Phillips  v.    Thomp- 
son and  others,  I.  131 

45.  Where   the   facts   charged    in   a 
bill   are  fully  denied   by  the  an- 
swer,  there   can  be   no  decree 
against  the  answer,  on  the  evi- 
dence of  a  single   witness  only, 
without   corroborating     circum- 
'stances  to  supply  the   place  of  a 
second  witness.     Smith  v.  Brush 
and  others,  I.  459 

46.  And     where     publication    had 
passed  in  a  cause,   without  any 
witnesses     being    examined   on 
either    side,   the  Court  refused, 
especially    after     the     lapse    of 
more  than  two  years  from   the 
time  of  filing  the  bill,  to  open  the 
rule  for  publication,  on  the   affi- 
davit of  the  plaintiff  of  the  dis- 
covery of  a  witness  who  would 
prove    a   material    fact   in   the 
cause,  denied  in  the  answer,    ib. 

47.  Nor  would  the  Court,  under  the 
circumstances,  award  a  feigned 
issue  in  the  cause,  that  being  a 
measure  of  sound  discretion,  ib. 

48.  After  publication  passed,  and  the 
cause  set  down  for  hearing,  the 
deposition  of  a  witness   was  al- 
lowed to  be   amended,  on  exam- 
ination  of  the    witness   by   the 
Court,  he  being  aged  and   very 
deaf,   and   a    mistake     made   in 
taking   down   his   testimony   by 
the     examiner.       Denton     and 
others   v.    Jackson    and    others, 

1.526 

49.  Where,  on  a  cause   coining  on 
to  a  hearing,   it   appears  that  a 
witness    has    misbehaved    in  his 
answers   to   the    interrogatories, 
the  depositions  may  be  suppress- 
ed. Phillips  v.  Thompson,  I.  14C 
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50.  Of,  if  a  further  answer  to  the 
interrogatories  be  deemed  ma- 
terial, the  Court  may  order  a  fur- 
ther examination  of  the  witness, 
on  the  interrogatories,  before  a 
master,  or  in  open  Court.  Phil- 
lips v.  Thompson,  I.  140 

3 1  Where,  at  the  hearing  of  a  cause, 
and  after  the  argument  had  been 
finished  in  part,  an  objection 
was  made  to  the  competency  of 
a  witness,  whose  deposition, 
taken  before  an  examiner,  had 
been  read,  the  Court  allowed 
the  plaintiff  to  prove  the  execu- 
tion of  a  release  by  the  witness 
of  all  his  interest,  by  the  ex- 
amination of  a  witness,  viva  voce, 
without  any  previous  order  or 
notice  for  that  purpose.  Barrow 
and  others  v.  Rhinelander, 

1.559 

52.  A  witness  may  be  examined, 
'u'ua  voce,  at  the  hearing,  for  a 
particular  purpose,  as  to  prove 
exhibits  which  had  not  been 
proved  before  the  examiner,  ib. 

5-V  But  the  regular  way  is  to  serve  a 
previous  order  for  that  purpose, 
or  notice,  on  the  opposite  party, 
four  days  before  the  hearing,  ib. 

54  A  witness  who  has  been  ex- 
amined before  a  commissioner, 
by  consent  of  parties,  on  affida- 
vit that  his  testimony  was  not 
truly  taken  down  by  the  com- 
missioner, who  had  mistaken  it 
materially,  was  ordered  to  be  re- 
examined  before  the  examiner, 
there  being  no  suggestion  of  any 
tampering  with  the  witness. 
Trustees  of  Kingston  v.  Tappen, 
1.368 

55.  A  person  convicted  of  perjury, 
but  who  '«  afterwards  pardoned 
by   the    governor,    is,   notwith- 
standing,   an  incompetent   wit- 
ness.      Hollridge   v.    Gillespie, 

11.35 

56.  Although   one    witness   against 
the  positive  and  direct  averment 
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'  of  an  answer  be  not  sufficien 
for  a  decree,  yet,  if  that  witness 
be  corroborated  by  circum- 
stances, it  'vjl1  be  sufficient. 
Hart  v.  Ten  Eyck  and  others, 
11.92 

57.  Where  laud  was  held  in  trust 
for  G.  for  life,  with  power  to  her 
to  dispose  of  the  same  among 
her  children,  a  son  of  G.  was 
held  a  competent  witness  for  the 
plaintiff,  in  a  suit  to  recover  part 
of  the  trust-estate,  sold  in  viola 
lation  of  the  trust.  Murray  v. 
Winter  and  Finster,  II.  155 

53.  A  party  to  a  negotiable  instru- 
ment is,  after  it  has  been  dis- 
charged, a  competent  witness 
to  show  usury  in  the  transaction. 
Dunham  v.  Dey,  II.  192 

59.  A  witness  should  go  before  the 
examiner,  free  to  answer  all  in- 
terrogatories,   and    not   with   a 
deposition  already  prepared.    Un~ 
derhill    v.    Van   Cortlandt   ana 
others,  II.  339 

60.  Proof  taken  in  a  cause  must  be 
pertinent   to   the     issue   in   the 
cause  ;  secundum  allegata.       ib. 

61.  If  a  cross-bill  contains  a  charge 
of  fraudulent  misconduct  in  ar- 
bitrators, but  no  such  allegation 
is  made  in  the  answer  to  the  origi- 
nal bill,  though,  by  a  general  or- 
der of  the  Court,  the  depositions 
taken  in  the  original  suit  are  al- 
lowed to  be  read  in  the  cross 
suit,  yet  such  parts  of  these  depo- 
sitions as  relate  to  the  fraudulent 
misconduct  not   charged   in  the 
original     suit     in     which     they 
were  taken,  will   be  suppressed. 

ib. 

62.  It  seems  that  the  testimony  of 
an  arbitrator  is  not  to  be  admit- 
ted to  impeach  his  award.  S.  C 

349 

63.  Proofs  taken  in  a  cross  suit  will 
not  be  allowed  to  be  read  on  tho 
hearing    in  the   original    cuuse, 
unless  the  parties,  by  themselves 
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or  jy  their  privies,  by  representa- 
tion, are  the  same  in  both  causes. 
ferine  v.  Stoaim  and  others,  475 

«>•*.   When  exhibits  are  proved  at  the 

hearing,  the    witnesses  may   be 

cross-examined   at  the    hearing. 

Consequa  v.  Fanning  and  others, 

II  481 

%  A  defendant  who  .appears  to  have 
no  interest  in  the  cause,  but  is 
made  a  party,  pro  forma  only, 
may  be  examined  as  a  witness 
for  his  co-defendant,  notwith- 
standing the  plaintiff  has  filed  a 
replication  to  the  answer  of  such 
defendant.  Kirk  v.  Hodgson 
and  others,  II.  550 

66.  An  executor,  against  whom  a 
bill  was  taken  pro  confesso,  in  a 
suit  by  legatees,  is  a  competent 
witness  for  the  other  defendants 
or  devisees.  Lupton  and  Pear sail 
v.  Lupton  and  others,  II.  614 

67  It  seems  that  a  guardian  ad  li- 
tem,  is  a  competent  witness,  he 
being,  at  most,  liable  only  for 
costs,  which  are  not  of.  course, 
but  discretionary,  and  according 
to  circumstances.  ib. 

68.  A  person  who  has  fraudulently 
acquired  title  to  land,  and  fraud- 
ulently conveyed  it,  though  by 
a  mere  quitclaim  deed,  with- 
out covenants,  is  not  a  com- 
petent witness  for  his  grantee, 
m  a  suit  brought  against  him  by 
a  person  claiming  it,  as  a  bona 
fide  purchaser.  Roberts  and 
Boyd  v.  Anderson,  III.  371 

69  The  rule  of  evidence  as  to  im- 
peaching the  credit  of  witnesses 
who  have  been  examined,  should 
be  the  same  in  equity  as  at  law ; 
the  inquiry  ought  to  be  general, 
as  to  the  general  character  of 
the  witness  for  veracity.  Tnnip 
-.  Sherwood  and  Wood,  III.  558 

70.  But  it  seems,  that  on  a  special 
application  to  the  Court,  the  in- 
quiry may  be  allowed  to  go  be- 
yond the  general  credit,  as  to 


particular  facts  affecting  his 
character,  provided  those  facts 
are  not  material  to  the  matter  in 
issue  between  the  parties.  ib. 

71.  A  defendant  who  is  charged  by 
the  plaintiff  as  fraudulently  col- 
luding with  his  co-defendant,  in 
regard  to  the  transactions  sought 
to  be   impeached,  cannot   be   a 
witness  for  his  co-defendant,  es- 
pecially when  he  has  an  interest 
in   the    cause    arising   from    his 
liability  for  costs  and  his  ultimate 
responsibility,  if  the    charge   is 
proved.      Whipple  and  Wife  v. 
Lansing  and    Van  Kcnsselaer. 

III.  612 

72.  And  the  cause,  after  issue,  having 
been  referred   to  a  master,   by 
consent,  to  take  an  account,  he 
cannot  be  allowed  to  be   exam- 
ined before  the  master,  even  as  a 
witness  de  bene  esse.  ib. 

73.  Whether  a  naked  trustee,  who  is 
plaintiff,  can  be  a  witness,  though 
liable  for  costs  1     Cook  v.  Man- 
cius,  V.  95 

74.  Whether  a  party,  charged  with 
combining  with  others  in  a  fraud, 
against  which  relief  is   sought, 
and,  therefore,  made  defendant, 
but  no  particular  relief  prayed 
against  him,  may  be  a  witness 
for    his    co-defendants,    though 
liable    for    costs?       Neilson   v. 
M' Donald,  VI.  201 

Admissibility  of  confessions  on  a  bill 
for  a  divorce,  vide  ADULTERY. 

Articles  to  impeach  the  credit  of  wit- 
nesses, vide  PRACTICE,  IX. 

Taking   testimony  and  examination, 
vide  PRACTICE,  IX. 

Publication,  vide  PRACTICE,  IX. 


IV.  Presumptions. 

75.  Ignorance   in    a   family  of   the 
existence  of  one  of  the  children 
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who  had  gone  abroad  at  the  age 
of  twenty-two,  unmarried,  and 
had  not  been  heard  of  for  up- 
wards of  forty  years,  is  sufficient, 
with  other  circumstances,  to 
warrant  the  Court,  or  a  jury,  to 
presume  the  fact  of  his  death 
without  issue.  M'Comb  v. 
Ogiloie,  V.  263 

7G.  Presumptions,  arising  from  lapse 
of  time,  and  the  circumstances 
of  the  case,  of  the  payment  of 
a  debt,  are  allowed  as  much  in 
this  Court,  as  in  a  Court  of  law. 
Giles  v.  Baremore,  V.  545 

77.  Presumptions  of  payment,  found- 
ed on  lapse  of  time,  are  matter 
of  evidence ;  and   not,  in  most 
cases,  propiojure,  matter  of  plea 
in  bar.  ib. 

78.  Presumptions   drawn  by  Courts 
against  stale  demands  are  found- 
ed in  justice  and  policy.  ib. 

79.  Where  a  defendant,  in  his  an- 
swer, does  not  directly  insist  on 
the  presumption  of  payment,  but 
declares  his  entire  ignorance  as 
to   the    fact,    and   insists  on  his 
having  a  complete   title    to   the 
premises    mortgaged   to    secure 
the    debts,    having    purchased, 
bona  fide,  from  the    mortgagor, 
without   notice,    &c.,    and    had 
been    in    the    quiet     possession 
above  thirty  years :    Held,   that 
this  was  sufficient  to  entitle  him 
to   raise   the    objection,    at   the 
hearing,  of  a  presumption  of  pay- 
ment of  the  mortgage  debt.     ib. 

80  Where  a  mortgage  had  been  exe- 
cuted forty  years,  and  there  was 
an  interval  of  thirty-five  years 
from  the  time  the  state  was 
supposed  to  have  acquired  an  in- 
terest in  the  debt,  by  the  attain- 
der of  the  mortgagee,  to  the 
commencement  of  the  suit,  and 
no  interest  paid  or  demanded, 
the  mortgage  was  presumed  to 
have  been  satisfied,  either  to 
*he  mortgagee,  before  his  attain- 
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der,  or  to  the  proper  agents  of  M. 

state,  afterwards.  ib 

81.  A  mortgage  is  no  evidence  of  r 

subsisting  title,  if  the  mortgage'1 

never    entered,    and   there    ha° 

•  been  no  interest  paid  for  twent1 

years.  id 

Vide  ADMINISTRATION.  LACHES 
LENGTH  op  TIME  AND  POS- 
SESSION. TRUST. 


EXAMINATION. 

Vide  EVIDENCE,  III. 

Before   a  master,  vide  PRACTICE   IX 

EXCEPTION 
In  a  deed,  vide  MORTGAGE 

EXCEPTIONS. 

Costs  on,  vide  COSTS,  II. 
To  answer,  vide  PRACTICE,  VII. 

To     master's     report,     vide     PRAC- 
TICE, XI. 

EXECUTION. 

1.  Where   an  execution  has   been 
paid,  the  sale  can  be  stopped  by 
a  judge's  order  ;  and  this  Court 
will  not   interfere.     Lansing  v. 
Eddy,  I.  50 

2.  The  fourth  section  of  the  statute 
of  uses,.(sess.  10.  ch.   37.  1  R. 
L.  72.)    rendering  lands   liable 
to  execution  against  the  cestuy 
que  use,  or  cestuy  que  trust,   ap- 
plies  only   to   those    fraudulent 
and    covenous  trusts,    in  which 
the    cestuy   que   trust    has    the 
whole  real  beneficial  interest  in 
the    land,    and    the   trustee   the 
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mere  naked  and  formal  legal 
title.  Bogart  v.  Perry  and 
others,  I.  52 

*  Where  a  tract  of  land  is  divided 
into  separate  and  distinct  lots 
and  parcels,  it  is  the  duty  of  the 
sheriff  who  has  an  execution 
against  the  land,  to  sell  it  in 
parcels,  and  not  the  whole  tract 
together.  Woods  v.  Monell  and 
others,  I.  502 

4.  But  to  set  a  sheriff's  sale  aside, 
there  must  be  satisfactory  evi- 
dence of  fraud,  or  abuse  of  power 
in  the  sheriff.  ib. 

5  A  sheriff  ought  not  to  sell  more 
than  is  requisite  to  satisfy  the 
execution  ;  and  if  he  sell  a  whole 
tract,  when  a  small  part  of  it 
would  be  sufficient,  or  probably 
sufficient  for  the  purpose,  it  is  a 
fraud  that  ought  to  set  the  sale 
aside.  S.  C.  I.  505 

t).  When  an  execution  has  been 
acted  upon,  by  taking  the  prop- 
erty into  possession,  or,  perhaps, 
by  advertising  it  for  sale,  the 
person  who  began  it  must  finish 
it.  Mason  and  others  v.  Sudani 
and  others,  II.  180 

7.  Before  the  act,  sess.  36.  c.  203. 
s.  50.,  interest  could  not  be  levied 
on  execution  on  a  judgment,  nor 
can  it  be  levied,  on  a  judgment 
recovered  previous  to  that  act. 

ib. 

8  The  interest  of  one  partner  in 
the  partnership  property  may  be 
taken  and  sold  under  an  execu- 
tion at  law,  in  a  judgment  against 
such  partner  for  his  separate 
debt;  and  equity  will  not  stop 
such  execution,  or  sale,  by  in- 
junction, until  the  partnership 
accounts  are  taken  and  liqui- 
dated. Moody  v.  Payne,  II.  548 

9.  A  judgment  creditor,  other  than 
the  mortgagee,  may  sell  the 
equity  of  redemption  on  execu- 
tion. Shottenkirk  and  others 
v.  Whrelrr  and  other*,  III.  275 
Vou  VII.  11* 


10.  The  sheriff,  under  an  execution, 
ought  not  to  sell,  at  one  time, 
more  of  the  defendant's  property, 
than,  in  the  exercise  of  a  sound 
judgment,    would    appear  to  be 
sufficient  to  satisfy  the   debt,  if 
the  part  selected  for  sale  can  be 
conveniently  and  reasonably  de- 
tached from  the  rest,  and  sold 
separately.      Tiernan  v.  Wilson, 

VI.  411 

11.  Where,  on  an  execution  for  ten 
dollars  and  twenty-five  cents,  the 
sheriff  sold  two  lots,  containing, 
together,  446  acres,  a  moiety  of 
which  belonged   to  the   defend- 
ant, and   was  worth  above  800 
dollars,  for  the  sum  of  thirteen 
dollars,  the  sale  was  set  aside  as 
fraudulent  and  void.  ib. 

12.  And  the  sheriff,  though    guilty 
of  no  intentional   fraud,  yet,  on 
account  of  his  gross  negligence 
and  abuse   of  his  trust,  was  de- 
creed to  pay  costs.  ib. 

Execution  notwithstanding  an  appeal, 
vide  APPEAL. 

Priority  and  lien  of  executions,  vide 
JUDGMENT. 

Supcrsedeas  to   execution,  vide  CER- 
TIORARI. 

Vide      DEBTOR      AND      CREDITOR. 
JUDGMENT.     MORTGAGE. 


EXECUTOR     AND    ADMINIS- 
TRATOR. 

I.  Assets. 
II.  Administration  and  payment  of 

debts  and  legacies. 

III.  Power ;  duties  and  liabilities ; 
actions  by  and  against ;  a/- 
counts,  allowances,  and  costs 

I.  Asset*. 

1.  The   administrator  of  a  mortga- 
gor is  not,  as  such,  entitled  to 
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the  surplus  money  arising  from 
the  sale  of  the  mortgaged  prem- 
ises ;  but  it  is  considered  as  part 
of  the  real  estate,  and  goes  to 
the  heirs,  and  will  be  assets  in 
their  hands.  Moses  and  others 
\.Murgatroydandothers,  I.  119 

2.  And  where  the  heirs  were   be- 
fore the  Court,  by  their  parent, 
it  was  ordered  to  be  distributed, 
as  equitable  assets,  among  all  the 
creditors,  pari  passu.  ib. 

3.  But  as  the  creditor  has  a  remedy 
at  law  against  an  equity  of  re- 
demption,    it     is     questionable 
whether,   before   a    sale   of  the 
mortgaged    premises,    it    could 
be  deemed  equitable  assets,     ib. 

4.  Assets  may  be  partly  legal,  and 
partly  equitable,  and  the  Court 
will  discriminate  in  the  distribu- 
tion of  them  ;  following  the  rule 
of  law,  as  to  the  legal  assets,  so 
as  to  prevent   confusion  in  the 
administration  of  the  estate ;  but 
directing  the  equitable  assets  to 
be  applied  ratably  among  all  the 
creditors,  without  preference,  ib. 

5  On  a  rehearing,  the  Court  re- 
fused to  alter  the  decree  before 
given  in  the  cause,  except  as  to 
the  payment  of  costs  by  the  ad- 
ministra'or.  S.  C.  I.  473 

C.  And  the  Court  refused  to  order 
the  costs  of  the  administrator  of 
the  mortgagor,  on  the  sale  of 
premises  mortgaged  in  fee,  to  be 
paid  out  of  the  proceeds  in  this 
Court.  ib. 

7.  The  personal  estate  of  an  intes- 
tate is  the  primary  fund  for  the 
payment  of  debts,  and  is  to  be 
first  resorted  to  by  the  creditor 
at   law.     M'Kay  v.   Green  and 
others,  III.  56 

8.  He    can   only   come    into    this 
Court  for  an  account  and   dis- 
covery  of  assets,     and   on   the 
ground  of  a  trust  in  the  execu- 
tor or  administrator  to  pay  debts  ; 
not  for  a  sale  of  real  estate,  on  a 
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supposed  equitable  l;en,  arising 
from  the  money  advanced  by 
him,  having  been  applied  to  pur- 
chase the  land.  ib. 
9.  Whether  a  creditor  in  an  ordinary 
case,  and  without  some  special 
cause,  can  come  into  this  Court, 
to  collect  his  debt  from  an  exec- 
utor or  administrator,  or  mere- 
ly to  enforce  a  ratable  distribu- 
tion of  assets  ?  Qucere.  ib 

10.  A  mortgage  interest  before  fore- 
closure, is  a  chattel,  and  person- 
al assets  belonging  to  the  execu- 
tor. Demarest  and  Wife  v.  Wyn- 
koop  and  others,  III.  145 

11.  In  marshalling  assets,  the  estate 
descended  to  the  heir    is  to  be 
applied  to  the  payment  of  debts, 
before  the  estate  devised,  unless 
devised    specially  to   pay  debts. 
Livingston    v.    Livingston   and 
others,  III.  148 

12.  Where  the  personal  estate  is  in- 
sufficient for  the  payment  of  the 
testator's  or  intestate's  debts,  the 
Court  of  Probates,  under  the  act 
for  that  purpose,   may  sell  the 
real  estate  of  which  the  testator 
or  intestate  died  seised  ;  but  not 
lands  held  in  trust  for  the  testa- 
tor, ib. 

13.  The  heir  is  not  entitled  to  con 
tribution  from   the  devisee,    to- 
wards the   satisfaction  of  cred- 
itors, ib. 

14.  Nor  does  equity  help  a  pecunia- 
ry legatee  to  throw  a  debt  against 
the  personal  estate  upon  a  devi- 
see of  land.  ib. 

15.  But  different  devisees,  in  respect 
to  a  charge  on  all  the  estate  de- 
vised, must  contribute,  on  a  defi- 
ciency of  assets,   in  proportion 
to  the  value  of  their  respective 
interests ;  as  to    pay  an  annuity 
to  the  widow  of  the  testator,  or 
debts  of  the  testator,  remaining 
unsatisfied  after  the  personal  es- 
tate, and  all  the  reai  estate  no| 
dev^ed,  had  been  exhausted    ib 
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16  Equity  will  marshal  assets  de- 
scended to  the  heir,  in  favor  of, 
and  for  the  relief  of  specific  le- 
gatees. S.  C.  III.  153 

1 7.  Where  a  person  takes  a  convey- 
ance of  land  subject   to   a  mort- 
gage,   covenanting  to    idemnify 
the  grantor  against  the  mortgage, 
and  having   paid  off  part  of  the 
incumbrance,  dies,  intestate,  the 
land  is  the   primary  fund  to  be 
resorted  to   for  payment  of  the 
residue,    and    the    heir1    cannot 
throw  the  charge  upon  the  per- 
sonal representatives.     Duke  of 
Cumberland  and  others  v.  Cod- 

•     rington  and  others,          III.  229 

18.  If  the   purchaser  has  even  ren- 
dered himself  liable,  at  law,  to  the 
mortgagee,   or  creditor,  for  the 
payment  of  the  debt,  this  cir- 
cumstance will  not  be  sufficient 
to  change  the  natural  course   of 
assets ;  there  must  also  be  proof 
of  strong  and   decided   intention 
to  subject  the  personal  estate  to 
the  charge.  ib. 

19  By  an  express  direction  in  his 
will,  or  by  dispositions,  or  lan- 
guage equivalent  to  an  express 
direction,  the  purchaser  may 
throw  the  charge  upon  his  per- 
sonal assets.  ib. 

JO.  If  the  purchaser,  having  subject- 
ed his  personal  estate  to  the 
charge,  dies,  and  the  land  de- 
scends to  his  heir,  who  is  also 
his  personal  representative,  al- 
though the  persona]  funds  of  the 
ancestor,  in  the  hands  of  the 
heir,  were  liable  for  the  debt, 
yet,  on  the  death  of  the  heir,  his 
personal  assets  are  not  the  pri- 
mary fund  for  payment.  ib. 

"1.  An  executor  or  administrator 
cannot  bind  the  personal  assets, 
for  a  debt  not  chargeable  upon 
them  before.  S.  C.  III.  273 

22.  The  order  of  marshalling  assets, 
towards  the  payment  of  debts, 
ia,  to  apply,  1.  The  general 


personal  estate ;  2.  Estates  spe- 
cifically and  expressly  demised 
for  the  payment  of  debts,  and 
for  that  purpose  only ;  3.  Es- 
tate descended  ;  4.  Estates  spe- 
cifically devised,  though  gener- 
ally charged  with  the  payment 
of  debts.  Livingston  and  others 
v.  Newkirk  and  Wife,  III.  312 

23.  If  an  executor  or  administrator 
pays  debts  out  of  his  own  money, 
to  the   value  of  the  personal  as- 
sets in  hand,  he  may  apply  those 
assets  to  reimburse  himself;  and 
by  such  election,  the  assets  be- 
come his  own  property.  ib. 

24.  If    an  administrator    puts    into 
the  hands  of  the  surviving  part- 
ner, assets  which  he  had   in  his 
own  hands  and   under   his  own 
control,  to  trade  with,  he  will  be 
responsible  for  the  loss.    Thomp- 
son v.  Brown,  IV.  619 

25.  A  creditor  may  come  into  this 
Court  against  an  executor  or  ad- 
ministrator,   for    a   discovery  of 
assets.  ib. 

26.  Upon  the  usual   decree   to   ac- 
count, in  a   suit  by  one  or  more 
creditors  against  an  executor  or 
administrator,  either   separately 
for  themselves,   or  specially,  in 
behalf   of    themselves    and    all 
other  creditors  who  will  come  in, 
&,c.,  the  decree  is  for  the  benefit 
of  all  the  creditors,  and  in  the 
nature   of  a  judgment    for    all : 
and  all  the  creditors  are  entitled, 
and  should  have  notice  for  that 
purpose,  to  come  in  and  prove 
their  debts  before    the    master ; 
and  they  are  to  be  paid,  ratably, 
after    judgment     creditors     arc 
satisfied,  without  preference,  or 
regard    to   the    Iftgal  priority  ol 
speciality,     over     simple     con- 
tract creditors.  ib. 

27.  Such  a  suit  and  decree  for  the 
sale  of  the  assets,  draws  to  this 
Court  the  entire  distribution  of 
them.  ib 
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28  A  decree  in  this  Court  is  equiv- 
alent to  a  judgment  in  law,  and, 
if  prior  in  time,  it  is  to  bethe  first 
paid.  Thompson  v.  Brawn, 

IV.  619 

29.  And  from  the  date  of  the  decree, 
and  a  due   disclosure  of  assets, 
an  injunction  will    be   granted, 
on  the  motion  of  either  party,  to 
stay  all  proceedings  of  the  cred- 
itors at  law.  ib. 

30.  But   creditors     will    not    be   re- 
strained from  proceeding  at  law, 
merely   on   a    bill    being    filed 
against  the  executor  or  adminis- 
trator in  this  Court ;  and  a  judg- 
ment at  law  obtained  before    a 
decree  in  this  Court,  will  be  pro- 
tected in  its  priority.  ib. 

31.  The  doctrine  of  equitable  assets, 
by  which  all   the  creditors   are 
paid  pari  passu,   is  not  affected 
by  the  statute ;  sess.  36,  ch.  93, 
(1  N.  R.  L.  36;)  for  the  omis- 
sion of  the  4th   section  of  the 
English   statute,  (3  W.  <$•  M. 
114,)  which  excepts  devises  of 
lands  to  pay  debts,  does  not  vary 
its   construction.     Benson  v.  Le 
Roy,  IV.  681 

32.  And  a  devise  of  all  the  testator's 
estate,  real  and  personal,  in  trust, 
to  pay  debts,  and  to  distribute  the 
residue,  places  the  assets  under 
the  jurisdiction  of  this  Court,  ib. 

33.  The  Court  cannot  interfere  with 
the  law  of  descent  of  real  prop- 
erty,  or   the   established    order 
of  distribution  of  personal  prop- 
erty, for   the  purpose  of  shifting 
the  burden  of  paying  the  debts 
of  the   intestate   from   the  per- 
sonal  to  the  real  estate,   or   to 
correct  any  alleged  hardship  or 
inequality  produced  by  the  law. 
Thompson  v.  Tappen,       V.  518 

J4.  A  devise  to  executors,  with  au- 
thority to  sell  the  real  estate  of 
the  testator  for  the  payment  of 
his  debts,  applies  as  well  to  a 
joint  and  several  bond,  executed 
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by  a  surety  for  his  co-obligor.j, 
as  to  any  other  debt ;  and  the 
Court  of  Chancery  will  enforce 
the  performance  of  the  trust  in 
the  executor,  and  compel  a  salo 
of  the  real  estate,  or  so  much 
thereof  as  is  necessary  to  pay 
such  bond,  as  well  as  the  other 
debts  of  the  testator.  Btrg  v. 
Radclif,  VI.  302 

35.  Where  there  is  a  contract  for  the 
purchase  of  land,  and  the  vendee 
dies,  the  land  descends  in  equity 
to  his  heirs,  as  real  estate ;  and 
they  may  call  on  the  executor  or 
administrator,   to  discharge  the 
contract  out  of  the  personal  es- 
tate of  the  vendee,  so  as  to  enable 
the  heirs  to  demand  a   convey- 
ance from  the  vendor.     Champ- 
ion v.  Brown,  VI.  398 

36.  The  administrators  of  the  ven- 
dee cannot   assign  the   contract, 
or  compel  its  performance,  with- 
out the  consent  of  the  heirs,    ib. 

37.  Where  the  administrators  of  the 
vendee  assigned   a  contract  for 
the  purchase  of  land,  to  the  de- 
fendants,  who   covenanted  with 
them   to    take    up    and    cancel 
the  contract,   and  to   indemnify 
and    save   them    harmless   from 
all  damages,  &/c.,  by  reason  ot 
the  contract,  &c. :  Held,  that  the 
administrators  were  entitled  to  a 
specific  performance  of  the  cove- 
nants, on  the  part  of  the  defend- 
ants, who   could   not   set   up  a 
want  of  personal   assets,   as   an 
objection,  in  limine,  to   the   re- 
lief sought  by  the  bill.  ib. 

38.  A  bare  act  of  sale  of  the  assets 
by  an   executor,  is   a  sufficient 
indemnity  to  the    purchaser,  if 
there    is   no  fraud  or   collusion. 
Sutherland  v.  Brush,      VII.  17 

39.  As,  where  an  executor  assigned 
and   delivered  bonds   and   notei 
belonging  to  the   estate  of  the 
testator,  by  way  of  indemnity,  tc 
B.,  who  had  become  his  surety 
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Held,  that  B.  was  entitled  to 
hold  the  securities,  for  his  in- 
demnity against  the  devisees  or 
legatees ;  the  delivery  to  him 
being  for  a  valuable  considera- 
tion, and  without  fraud  or  collu- 
sion ;  and  it  would  make  no 
difference,  if  B.  had  known  that 
the  securities  were  part  of  the 
assets.  ib, 

10.  A  bonajide  purchaser  is  not  an- 
swerable  for  the  application  of 
the  proceeds  of  the  sale  of  per- 
sonal property  by  an  executor  or 
administrator.     Field  v.   Schief- 

felin,  VII.  150 

11.  It   is  only  in  cases  of  fraud  or 
collusion,    that   the    Court   will 
follow  the  assets  into  the  hands 
of  a  purchaser.  ib. 

42.  The  mere  knowledge  of  the  pur- 
chaser that  tne  property  was  as- 
sets, and  that  there  were  debts, 
is  not  sufficient  to  make  him  re- 
sponsible ;  there  must  be  fraud 
or  collusion.  ib. 

43.  But,  if  a  person  knowingly  buys 
or  takes  the  assets  in  extinguish- 
ment of  the  private  debt  of  the 
executor,  it  seems,  he  will  not  be 
allowed   to  retain  them  against 
creditors  and  legatees.  ib. 

it  Upon  a  sale  of  assets  by  an  exec- 
utor, for  money  fairly  advanced 
at  the  time,  the  vendee  can  never 
be  made  responsible  for  the 
misapplication  of  the  money,  ib. 

4v»  An  executor  or  administrator, 
pending  a  suit  in  equity,  and 
prior  to  a  decree,  may  confess  a 
judgment  at  law,  so  as  to  give 
priority ;  and  Chancery  will  not 
interfere  with  the  remedy  at  law, 
in  favor  of  a  simple  contract 
debtor,  until  there  is  a  decree. 
Macticr  v.  Lawrence,  VII.  200 


iridf  GUARDIAN  AND  WARD. 
GAGE,  1. 

Vide  post,    II. 
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II   Administration,  and  payment  of 
debts  and  legacies. 

46.  Payment  of  a  legacy,  or  distribu- 
tive share,   to  the  guardian,  by 
nature,   of  an  infant,   is   at  the 
peril  of  the  executor  or  adminis- 
trator, who  may  be  compelled  to 
pay  the  same  over  again.     Other- 
wise, where  the  payment  is  to  a 
guardian  appointed  by  this  Court; 
who  has  given  the  requisite   se- 
curity.   Genet,  guardian,  Sfc.  v. 
Tallmadge,  administrator,    I.  3 

47.  Courts,  in  this  state,  do  not  take 
notice  of  letters  testamentary,  or 
letters  of  administration,  grant- 
ed  abroad,  or  out  of  the  state. 
Morrell  and  others  v.    Dickey, 

I.  153 

48.  Nor  can  a  person  appointed  a 
guardianio  an  infant,  in  another 
state,    be    entitled     to     receive 
from     the    administrator,    here, 
the  legacy  or  portion  of  the  in- 
fant, ib. 

49.  The  guardian  must  be  appoint- 
ed here,  and  give  competent  se- 
curity, to  be  approved  of  by  this 
Court,  before  the  payment  of  the 
infant's  money  will  be  ordered. 

16. 

50.  Where   a  testator   directed   his 
executors  to  sell  his  real  estate, 
to  pay  debts   and   legacies,   in 
case  of  a  deficiency  of  the  per- 
sonal estate ;  and  a  bill  filed  by 
the  executors  of  a  legatee   and 
creditor,    prayed    a   sale   of  the 
real  estate,  the   executors  of  the 
testator  having  admitted  that  the 
personal  estate  was  insufficient; 
the  Court  directed  a  master  first 
to  ascertain  and  report  whether 
the  executors  had  duly  adminis- 
tered all   the  assets,   before    re- 
course could  be  had  to  the  land 
or  determining  whether  the  devi 
sees    in  remainder    were   to    be 
brought  in.     Ardnis  I'frrufors 
v.  Ardcn's  Executor*,         I.  312 
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6J.  11'. in  administrator  omits  to  tile 
an  inventory  of  the  goods  of  the 
deceased,  pursuant  to  the  stat- 
ute, it  is  a  strong  circumstance 
in  support  of  the  charge  of  im- 
proper conduct.  Hart  v.  Ten 
Eyck  and  others,  II.  62 

52.  If  an  administrator  exhibits  an 
untrue  account  of  the  personal 
estate   of  the    deceased    to   the 
Court  of  Probate,   by  which   he 
fraudulently    obtains    an    order 
for  the  sale  of  the  real  estate,  he 
must  not  only  account  for  the 
personal  effects  omitted    in  his 
statement,  but  is  answerable  for 
the  real  estate  sold,  and  that  ac- 
cording to  its  value  at  the  time 
of  filing   the   bill    against   him. 

ib. 

53.  It  seems  that  the  public  admin- 
istrator in  the  city  of  New-York 
has  no  power  (under  the  act  rel- 
ative  to  persons  dying  intestate, 
&/c.   in  New- York,  sess.   38,   c. 
157,)   to    administer   on   goods 
which  were  shipped  at  a  foreign 
port,  and  arrived  here  after  the 
death    of  the   intestate.     Ham- 
mond v.  M' Lea  and  others, 

II.  498 

54.  At  any  rate,  this  Court  will  not 
interfere   by  injunction   in  such 
case,    but  leave   the   parties   to 
contest  their  rights  at  law.       ib. 

55.  The  real  estate   is  not  charged 
with    the   payment   of  legacies, 
unless  the  intention  of  the  testa- 
tor, to  that  effect,   is  expressly 
declared,   and    clearly  to   be  in- 
ferred  from   the   language   and 
dispositions   of  the   will.     Lup- 
ton  and  Pearsall  \.  Lupton  and 
others,  II.  614 

*»6.  The  usual  clause,  devising  all  the 
rest  of  his  real  and  personal  es- 
tate not  before  devised,  is  not 
sufficient  to  show  an  intention 
to  charge  the  real  estate;  nor  is 
the  mere  direction,  that  all  debts 
•ind  legacies  are  to  be  paid.  But 
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if  the  real  estate  be  devised, 
•'after  payment  o."  debts  ana 
legacies,"  it  is  chaiged  with  the 
payment  of  them.  ib. 

57.  Though     the     real    estate     be 
charged,  yet  the  personal  estate 
is   the  proper  fund  for  the  pay- 
ment of  debts  and  legacies,  and 
is    to     be    first   applied,   before 
charging  the  real  estate  ib. 

58.  If  an  executor  pays  one  legatee, 
and  there  is  afterwards  a  deficien- 
cy of  assets   to  pay  the   others, 
the  legatee,  so  paid,  must  refund 
a  proportionable  part.  ib. 

59.  But  if  the  deficiency  of  assets  has 
been  occasioned  by  the  waste  of 
the   executor,   the   legatee  who 
has    been  paid    may  retain  the 
advantage  he  has  gained  by  his 
legal   diligence,    as  against   his 
co-legatees,    but   not   against   a 
creditor.  .  ib. 

60.  A  legatee  may  compel  an  exec- 
utor to  bring  into  .Court  money 
in  his  hands,  or  to  give  security 
where  the  legacy  is  payable  at  a 
future  day.  ib. 

61.  An   equitable    interest   in  land, 
founded  on  articles  of  agreement 
for  the  purchase,  will  pass  by  a 
subsequent  devise ;  and  if  there 
be  no  devise,  it  will  descend  to 
the  heir;  and  the  executor  must 
pay  the  purchase  money  for  the 
benefit  of  the  heir.     Livingston 
and  others  v.  New  kirk  and  Wife, 

III.  312 

62.  Where   a   deed   to  the   testator 
comes  into  the  possession  of  the 
executor,  who  does   not  produce 
it,  or  account    for  its  loss,    the 
most    favorable    intendment,    as 
to  its  contents,  will  be  made  for 
the  benefit  of  the  heir.  ib. 

63.  If  an  executor  or   administrator 
pays  debts  out  of  hisown  moneys, 
to  the  value  of  the  personal  as- 
sets in  hand,  he  may  apply  those 
assets  to  reimburse  himself;  anc1 
by  sucl  election  the  assets  be 
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corne  his  own  property.  Liv- 
ingston and  others  v.  Newkirk 
and  Wife,  III.  312 

(54  If  an  executor  be  directed  to  sell 
land,  it  seems,  that  he  cannot  re- 
tain it,  as  he  may  personal  assets. 

ib. 

65.  But  if  the  personal  assets  prove 
insufficient,  and  the  executor  has 
paid  debts,  out  of  his  own  money, 
to  the  value  ot  the  land,  he  may, 
if  the  land  is  ordered  to  be  sold, 
retain  the  proceeds   for  his  own 
indemnity.  ib. 

66.  The  order  of  marshalling  assets, 
towards  the  payment  of  debts,  is 
to  apply,  1.  The  general  person- 
al estate ;  2.  Estates  specifically 
and    expressly   devised     for   the 
payment  of  debts,  and  for  that 
purpose   only ;    3.    Estates    de- 
scended ;  4.  Estates  specifically 
devised,        though        generally 
charged   with    the    payment   of 
debts.  ib. 

(57.  Where  the  testator  devised  his 
real  and  personal  estate  to  his 
executors,  for  the  payment  of 
his  debts;  on  a  bill  for  an  ac- 
count, stating  that  the  executors 
refused  to  distribute  the  person- 
al estate,  and  to  sell  and  distrib- 
ute the  proceeds  of  the  real  es- 
tate ratably  among  the  creditors, 
and  threatened  to  transfer  it  to 
secure  certain  favorite  creditors, 
who  were  entitled  to  no  prefer- 
ence at  law,  or  in  equity,  the 
Court  granted  an  injunction  to 
restrain  the  executors  from  sell- 
ing or  disposing  of  the  estate. 
Depau  v.  Moses  and  others, 

III.  349 

68.  But  whether  this  Court  will,  in 
such  a  case,  at  the  instance  of  a 
creditor,   compel  a  ratable   dis- 
tribution of  assets  by  the  execu- 
tors 1     Quare.  ib. 

69.  Where   administrators   sold  the 
leasehold  estate  of  the  intestate, 
and  took  the  promissory  note  of 


the  purchaser,  on  a  credit,  vvitn- 
out  any  security  for  the  payment 
of  the  purchase  money,  the  ad- 
ministrators were  held  liable  to 
the  next  of  kin  for  the  amount, 
the  purchaser  having  become 
insolvent.  King  v.  King  and 
Sharpc,  III.  552 

Liability  of  estate  of  executor  to  leg- 
atees and  representatives  of  tes- 
tator, vide  ACCOUNT. 

Power  to  executors  to  sell,  vide 
POWER. 

Vide  TRUST  AND  TRUSTEE. 


HI.  Power;  duties  and  liabilities; 
actions  by  and  against;  ac- 
counts, allowances  and  costs. 

70.  An    administrator,    or    trustee, 
who   resists    a   claim,    and    liti- 
gates, bona  fide,  from  a  convic- 
tion of  duty,  and  where    no   in- 
tentional default  is  made  to  ap- 
pear, will  not,  under  the  circum- 
stances of  the  case,  be  charged, 
personally,  with    the  costs;  but 
they  must  be  paid  out  of  the  as- 
sets of  the  intestate.     Moses  and 
others  v.  Murgatroyd,          I.  473 

71.  The  Court  refused  to  order  the 
costs  of  the  administrator  of  the 
mortgagor,  on  the  sale  of  prem- 
ises   mortgaged    in  fee,    to    be 
paid  out  of  the  proceeds  in  this 
Court.  ib. 

72.  Though  the  general  rule  is,  that 
executors  must  pay  costs  \\lirn 
they  pay  interest,   because  they 
are  in  default ;  yet,   where   the 
devisee,  or  crstuy  que  trust,   de- 
mands more  than  he  is  entitled  to 
receive,  and  the  executor  prop- 
erly submits  to  the  direction  of 
the  Court,  he   will  not  be  com- 
pelled  to  pay  costs.     Duntcomh 
and  others  v.  Dunsromb'x  F.rn- 
utors,  I.  50-S 
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73.  Executors  keeping  part  of  a  fund 
for   commissions,   and  litigating 
in    favor   of   their   claim,    were 
decreed  to  pay  costs.     Manning 
and  others  v.  Manning's  Execu- 
tors, I.  536 

74.  On  a  bill   by  a  legatee   against 
the  administrator,  where  the  de- 
fendant submitted  to,  and  asked 
the   direction  of  the   Court,   his 
costs  were  ordered  to  be   paid 
out   of  the   fund.     Morrell  and 
others  v.  Dickey*,  I.  153 

75.  If  the  probate  of  a  will  be  taken 
out  before  the  hearing  of  a  cause, 
it   is   sufficient   to   support    the 
plaintiffs  demand ;   no  objection 
having  been  made  to  the  want 
of  it,  by  pleading.      Osgood  and 
others  v.  Franklin  and  others, 

II.  1 

76.  An  executor  cannot   plead  the 
statute  of  limitations   in  bar  to  a 
legacy,  though  he  may  against  a 
creditor.     Decouche   and  others 
v.  Savctier  and  others,  III.  217 

77.  An  administrator,  being  a  trus- 
tee,   cannot  set  up  the  statute 
of  limitations  in  bar  of  the  next 
of  kin,  or  the  persons  entitled  to 
the  distribution  of  assets.         ib. 

78.  Where  a  bill  is  filed  by  an  exec- 
utor for  a   settlement  of  his  ac- 
counts, and  for  disclosures  as  to 
distribution,  &c.,  the  defendants 
are  not  entitled,   on  petition,  to 
an    inspection  of  the   accounts 
and  vouchers  of  the  executor,  to 
enable  them  to  answer  the  bill. 
Denning  v.    Smith   and  others, 

III.  409 

79.  Where    a    plaintiff  claimed    as 
legatee  and   as  a  creditor,  and 
proved  only  his  right  as  legatee ; 
and  the   defendants,   who   were 
executors,  had  caused  great  ex- 
pense and  delay,  by  raising  un- 
founded objections,  neither  par- 
ty were   allowed   costs.     Brown 
v.  Rickets,  IV.  303 

80.  Executors    and    administrators, 
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or  trustees,  acting  with  gen*] 
faith,  and  without  any  wilful  de 
fault  or  fraud,  «ill  not  be  re- 
sponsible for  losses  that  may 
arise.  Thompson  v.  Brown, 
IV.  41!i 

St.  Where  an  executor,  or  other 
trustee,  mismanages  the  estate 
confided  to  his  care,  or  puts  the 
assets  in  jeopardy,  by  his  actual 
or  impending  insolvency,  the 
Court  will  restrain  him  from  all 
further  intermeddling  with  the 
estate,  and  compel  him  to  re- 
store the  funds  in  his  hands. 
Elmendorfv.  Lansing,  IV.  562 

82.  An    executor,   on   a    bill    filed 
against  him  by  his  co-executors, 
was  restrained   from   all   further 
interference     in     tho     manage- 
ment of  the  estate,  and  ordered 
to  restore  to  the  plaintiffs  a  bond 
and  note  of  the  estate  in  his  pos- 
session, but  not  to  account  for 
the   money  he   had  received  on 
the  bond,  or  to  pay  the  costs  of 
the  suit.  ib. 

83.  Where   an  administrator    of   a 
deceased  partner,  without  apply- 
ing to  the  Court  for  its  direction, 
bonajide,  permitted  the  surviving 
partner  to  sell  the  joint   stock, 
in  the  usual  course  of  the  trade, 
for  the  joint  benefit  of  himself 
and  the  intestate's  estate,  he  was 
held  not  to  be  responsible  to  the 
creditors  for    any  loss ;    though 
lie  might  be  personally  liable  for 
any    debts   contracted    by   such 
assumed  partner.      Thompson  v. 
Broien,  IV.  619 

84.  A    widow    and    administratrix, 
who,  under  her  claim  of  dower, 
and    as  guardian   to  her   infant 
children,  had  received  the  rents 
and    profits   of  the  real    estate, 
and  applied  them   to  the  neces- 
sary maintenance  of  the  children, 
prior  to  due  notice  and   applica- 
tion of  creditors,  was  not   held 
to    acco'int    for   the    rents    anJ 
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profits  so  received  and  expended. 
Thompson  v.  Brown,       IV.  619 

85  A  devise   to  executors   in  trust 
tor  C.  for  life,  and,  if  she  died 
without  issue,  then  in  remainder 
over,  with  power  to  the  executors, 
"  to  sell  and  dispose  of  so  much 
of  the  real   estate   as  should  be 
necessary  to  fulfil  the    will,"    is 
sufficient    to    authorize   execu- 
tors  (the  persons  in  remainder 
being  infants)  to  execute  leases 
for  years  of  the  real  estate,  for 
such  terms,  and  upon  such  con- 
ditions   as   are    reasonable    and 
necessary  to  carry  into  effect  the 
intentions   of  the    testator,    ex- 
pressed in  the  will.     Hedges  v. 
Rikcr,  V.  163 

86  But,  without  resorting  to  such  a 
power,  as  necessarily  implied  in 
the   will,  this   Court,   having   a 
general    jurisdiction    over     the 
property  of  infants,  may  author- 
ize the  executors  to  make  such 
leases,  with  consent  of  the  ten- 
ant for  life,   for  the  term  of  21 
years,    or    building    leases,    as 
should  be   deemed   most  benefi- 
cial to  the  interest  of  the  tenant 
for  life,  and  those  entitled  to  the 
reversion,  or    remainder   in  fee. 

ib. 

87.  Where  a  person  named  as  exec- 
utor in  a  will,    but   who   never 
qualified  as  such,    took    posses- 
sion of  part  of  the  personal  es- 
tate  of  the   testator,    and    paid 
some   of  the  debts :  Held,   that 
these  acts  were  proof  of  his  elec- 
tion  to   act    as    executor,   and 
made  him  chargeable  as  execu- 
tor.       Van   Home    v.    Fonda, 

V.  388 

88.  An  executor  or  trustee   cannot 

uy  in  mortgages,  judgments, 
or  other  debts  of  the  testator, 
for  his  own  benefit,  nor  can  he, 
in  any  way,  dnal  or  traffic  with 
the  estate,  for  his  own  emolu- 
ment, ib. 
Vor..  VII.  12* 


89.  An  account  taken  before  a  mi* 
ter,  pursuant  to  an  order  of  the 
Court,  on  petition  of  an  execu- 
trix, when  no  suit  was  pending, 
is   not  binding   on  infant  heirs, 
who  may,  on  coming  of  age,  file 
their    bill    against    her    for    a*i 
account.     Evert  son  v.    Tappen, 

V.  497 

90.  But  where  the  father  and  guar 
dian  of  the  infant  heirs  attendeu, 
in  their  behalf,  in  taking  such 
account    before   the   master,   it 
will  not  be  opened,  farther  than 
may   be    necessary   to     correct 
such   errors   in  it,  as   they  may 
point  out.  ib. 

91.  An  executrix  suffered   land,  of 
which  the  testator  died    seised, 
subject  to  a  mortgage,  to  be  sold 
under  it,  and  became   the  pur- 
chaser thereof,  in  her  own  right, 
and  sold  it :  Held,  that  she  was 
liable  to  account  to  the  heirs  for 
the   proceeds   of  the   sale ;  but, 
as  widow  of  the  testator,  was  en- 
titled to  her  dower   out  of  the 
proceeds,  subject  to  her  ratable 
contribution    towards     the    ex- 
tinguishment of  the  amount  of 
the  mortgage  debt.  ib. 

92.  Where  a  testator  devised  to  his 
wife  the  use  and  possession  of 
all  his  estate,  real   and  personal, 
during  her  natural  life,  or  widow- 
hood, and  made  her  executrix : 
Held,  that  she  was  accountable 
to  the  heirs  for  the  use  only  of 
such  part  of  the  real  estate,  as 
the   testator  had  acquired    after 
the    date  of  the   will ;  and  that 
she  was  to  be  allowed  in  her  ac- 
count, for  so  much  of  the   rents 
and  profits  of  such  after-acquired 
lands,    as  wer6    applied    by  her 
towards  the  payment  of  the  tes- 
tator's debts,  after  the    personal 
estate  had  been  applied  for  thut 
purpose  and  exhausted.  //> 

93.  Where  the  mother,  as  executrix, 
charges     her     children,     being 
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infant  heirs,  with  board,  cloth- 
ing, &-c.,  they  are  entitled  to  be 
allowed  in  account  for  the  value 
of  their  labor  and  services.  Ev- 
ert son  v.  Tap  pen,  V.  497 

94.  Compound     interest   is    not    al- 
lowed in  favor  of  a  trustee  or  ex- 
ecutor, though  it   is   sometimes 
permitted   against  him,  when  he 
refuses   to    disclose    the    profits 
he  has   made   out  of  the  trust 
property.  ib. 

95.  Where  an  administratrix,  a  few 
days  after  the  death   of  the  in- 
testate,   committed     the     entire 
possession  and  management  of 
the  estate  to   jR.,  to  whom   she 
gave  a  power  of  attorney  to  col- 
lect the  debts,  &,c.  :    Held,  that 
R.,  who   admitted  that   he  ac- 
cepted   the  agency,  as  a  friend 
or   relation  of  the    family,  and 
from    motives    of    benevolence, 
was  not  entitled  to  commissions 
on  the  moneys  received  and  paid 
by  him,  nor   any  allowances  for 
his   services    in  relation  to   the 
estate.       Mason    v.    Roosevelt, 

V.  534 

96.  Such  an  agent,  however,  is  not 
chargeable     with     interest     on 
moneys  belonging  to  the  estate, 
received  by  him  under  the  direc- 
tions of  the  administratrix.       ib. 

97.  Aliter,  where  he  assumes  to  act 
as  guardian  of  the  infant  heirs, 
and  receives  the  rents  and  prof- 
its of  the  real  estate.  ib. 

98.  On    a     bill    filed    against   such 
agent  of  the  administratrix,   by 
the   heirs  of  the  intestate,  for  an 
account,    the   testimony  of  the 
administratrix,   though   released 
by  the  plaintiff,  is  not,  of  itself, 
sufficient  against  the  answer  of 
the  defendant.  ib. 

99  It  seems,  that  a  release  of  the 
administratrix,  as  principal,  in 
such  a  case,  would  be  a  dis- 
charge, also,  of  the  defendant,  as 
her  agent.  ib. 
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100.  Where  the  plaintiff  and  def-.n^ 
ant  were  the  only  children,  and 
heirs  of  their  mother,  who  diet1' 
intestate;  and    the   defendant, 
who  was  indebted,  by  bond  and 
mortgage,  to  the  estate,  would 
not  administer,  and  there  were 
no   creditors  of  the   estate,  01 
other  persons  entitled  to  admin- 

stration :  Held,  that  though, 
generally,  a  bill;  by  a  creditor, 
or  a  person  entitled  to  a  distribu- 
tive share  of  the  personal  estate 
of  an  intestate,  will  not  lie 
against  a  debtor  to  the  estate, 
yet  that  the  plaintiff  might,  un- 
der the  circumstances  of  this 
case,  sue  the  defendant  for  a 
moiety  of  the  fund  or  debt  in  his 
hands.  M'Dowl  v.  Charles, 
VI.  132 

101.  An  administrator,  appointed  in 
another  state,  has  no  authority 
here  ;  but,  it  seems,  that  a  volun 
tary  payment  to  an  administra 
tor  so  appointed,  would  protect 
the  party.    Williams  v.  Storrs, 

VI.  353 

102.  An  executor  or   administrator 
cannot,    at    any    time,     apply 
to   the    surrogate,    under    the 
statute,  for  a  sale  of  the  real  es- 
tate, on  the   ground  of  a  defi- 
ciency of  personal   assets,  but 
must  make  his  application  with- 
in a  reasonable    time.     Mooers 
v.   White,  VI.  360 

103.  And   what  is  reasonable  time, 
must  be  determined  by  the  sur- 
rogate, in  his  discretion,  under 
the  circumstances   of  the  case. 

ib. 

104.  It  seems,  that  one  year  after  the 
executor  or  administrator    has 
entered  on  the  execution  of  his 
trust,  is  a  reasonable  time,  with- 
in which  to  apply  for  a  sale  of 
the  real  estate,  unless,  under  the 
peculiar  circumstances   of  the 
case,  the  surrogate,  in  the  ex 
ercise   of   a   sound   discretion 
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should  think  it  consistent  with 
the  spirit  and  policy  of  the  stat- 
ute, to  grant  the  application 
after  the  lapse  of  a  year.  Mooers 
v.  White,  VI.  360 

105.  That  the  debts  are  not  yet  due, 
is  no  objection  to  an  applica- 
tion to  the  surrogate,  for  a   sale 
of  the  real  estate,  if  the  person- 
al estate  is  not  sufficient  to  meet 
the  debts.  ib, 

106.  An  heir,  or  purchaser,  or  per- 
son interested  in  the  real  estaie 
of  the  testator  or  intestate,  may 
appear     before   the    surrogate, 
and  oppose  the  application  of  the 
executor  or  administrator   for  a 
sale,  and  interpose  the  plea  of 
the  statute  of  limitations.       ib. 

107.  An  executor  is  not  responsible 
for  devastavit  of  his  co-executor, 
except  so  far  as  he  has  concur- 
red in  such  waste  or  misappli- 
cation of  the   assets.     Suther- 
land v.  Brush,  VII.  17 

.  08.  Courts  here  do  not  recognize 
administrators  appointed  by  the 
Courts  of  other  states.  Doo- 
little  v.  Lewis,  VII.  45 

109.  But,  it  seems,  an  executor  or  ad- 
ministrator of  a  creditor,  residing 
in  another  state,  having  in  his 
possession  a  bond  or  mortgage 
on  lands  in  this   state,  though 
he   cannot   sue    in    this   state, 
rnaj  lawfully  receive  payment  of 
the  debt,   and    give   an  acquit- 
tance, without  having  obtained 
letters  of  administration  in  this 
state  ;   and  a  voluntary  payment 
to  him,  and  an  acquittance  by 
him,  are  valid.  ib. 

110.  A  power  of  sale  contained  in  a 
mortgage  of  lands  in  this  state, 
given  to  a  person  residing  in  an- 
other state,  may  be  lawfully  ex- 
ecuted in  this  state   by  the  ad- 
ministrator appointed  in  another 
state,    where    the     mortgagee 
died  ;  the  power  and  the  exercise 
of  it  being  a  matter  of  private 


contract   between   the  parties, 
and  not  of  jurisdiction.  ib 

111.  A  party  suing   as  executor  01 
administrator,  without  a  probate 
of  the  will,  or  letters  of  admin- 
istration, may  take  them  out  at 
any  time  before  the  hearing  of 
the  cause,  and  it  will  be  suffi- 
cient, ib. 

112.  Administration     extends     only 
to  assets  of  the  intestate  within 
the  state  or  jurisdiction  where 
it  is  granted.  ib. 

Vide  COSTS.  DEBTOR  AND  CREDIT- 
OR. DEVISE.  INFANT.  IN- 
TEREST. LEGACY.  LIMITA- 
TIONS. PLEADING.  POWER. 
SET-OFF.  TENANT  IN  COMMO> 
TRUST  AND  TRUSTEE. 

EXECUTORY     DEVISE. 
Vide    DEVISE. 

EXHIBIT. 
Vide  EVIDENCE,  I.     PRACTICE,  III 

EXTINGUISHMENT. 

Vide  ASSIGNMENT. 
Of  mortgage,  vide  MORTGAGE,  I 

F. 

FACTOR. 

A  factor  cannot  pledge  the  goods  of 
his  principal,  though  the  croditot 
has  no  notice  of  his  being  a  factor. 
Rodriguez  v.  Hejfcrnan,  V.  417 

Vide   ACCOUNT.       AGENT.       INTER- 
EST.   JURISDICTION.    PARTNER 
SHIP.     PRINCIPAL  ANI>  AGENT. 
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FAILURE    OF    CONSIDERA- 
TION. 

Where  A.  conveyed  land  to  B.  by 
deed,  with  covenants  of  warranty, 
and  B.  executed  to  A.  a.  bond 
and  a  mortgage,  to  secure  the 
payment  of  part  of  the  purchase 
money,  B.  cannot  be  relieved 
against  the  mortgage,  on  the 
ground  of  a  failure  of  considera- 
tion for  want  of  title  in  A.,  pos- 
session having  been  taken  by  B. 
under  the  deed,  and  there  being 
no  eviction  at  law,  under  a  para- 
mount title ;  and,  more  especial- 
ly, in  a  case  where  the  bond  and 
mortgage  having  been  assigned 
to  C.,  B.,  in  consideration  of 
forbearance,  executed  a  new 
bond  and  mortgage  to  C.  for  the 
same  premises,  will  relief  be  de- 
nied against  the  assignee  for  a 
valuable  consideration,  without 
notice  of  any  fraud,  or  failure 
of  consideration,  in  the  creation 
of  the  original  debt.  Bumpus 
v.  Plainer  and  others,  I.  213 

FAMILY  SETTLEMENT. 
Vide  DEBTOR  AND  CREDITOR. 

FANATIC. 
Vide    JURISDICTION.     PLEADING,   I. 

FEIGNED  ISSUE. 
Vide   ADULTERY.      PRACTICE,    IX 

FEME  COVERT. 
Vide  BARON  AND   FEME. 

FORECLOSURE. 

Of  equity  of  redemption  of  mortgage, 

vide   MORTGAGE,    III. 
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Of  equity  of  redemption  of  oledge 
vide    PLEDGE. 

Vide   DECREE. 


FOREIGN  ATTACHMENT. 
Vide   FOREIGN    LAWS.     BANKRUPT 

FOREIGN  CORPORATIONS. 
Vide  CORPORATIONS. 

FOREIGN   LAWS. 

1.  Courts  in  this  state  do  not  take 
notice  of  letters  testamentary,  or 
letters  of  administration,  granted 
abroad,  or  out  of  the  state.  Mor- 
relland  others  v.  Dickey,  I.  153 

2.  Nor  can  a  person,  appointed   a 
guardian  to  an  infant  in  another 
state,  be  entitled  to  receive  from 
the  administrator,  here,  the  lega- 
cy  or    portion    of   the     infant. 

ib. 

3.  Rights    dependent  on  the  nup- 
tial contract,   are   governed    by 
the    lex    loci   contractus.      De- 
couche  and  others  v.  Savetier  and 
others,  III.  190 

4.  A  contract  of  marriage,  execu- 
ted in  Paris,  between  French 
citizens,     contained     a     clause 
(donation   mutuclle)     by    which 
the  parties  mutually  gave  to  each 
and  the   survivor,  all   the  estate 
and   property,  acquired  and  pur- 
chased, or   belonging   to  either, 
at  the  time  of  his  or  her  death, 
to  be   enjoyed   by  the    survivor 
exclusively :  the    husband  after- 
wards  abandoned   his  wife,  and 
came    to   reside    in  New-York, 
where    he     lived     many  years, 
having  acquired  a  large  person- 
al   estate,    and    died    intestate, 
without  lawful  issue,  leaving  bu 
wife    living  in   France 
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that  the  wife,  as  survivor,  took 
all  the  estate,  under  the  donation, 
according  to  the  law  of  France, 
to  the  exclusion  of  the  relations 
of  the  husband ;  and  that  her 
legal  representatives,  after  her 
decease,  were  entitled  to  the 
whole,  including  not  only  what 
originally  entered  into  com- 
munaute  under  the  contract,  but 
the  separate  property  intended, 
in  case  of  issue  living  at  the 
death  of  either,  to  go  to  the  chil- 
dren, as  well  as  the  joint  increase 
of  the  common  stock,  during  the 
life  of  the  intestate,  and  the  in- 
crease thereof,  since  his  death, 
in  the  hands  of  the  administrator. 

ib. 

o  The  time  of  limitation  of  actions 
depends  on  the  lexfori,  and  not 
on  the  lex  loci  contractus.  ib. 

6.  The  descent  of  personal  proper- 
ty, wherever   situated,    must  be 
governed    by    the    laws   of    the 
country  of  the   intestate's  domi- 
cil.     S.  C.  III.  210 

7.  A  discharge  under  the  bankrupt 
law  of  this  country  does  not  dis- 
charge  the    debtor   from   debts 
contracted  and  made  payable  in 
Europe,  or    a    foreign  country, 
unless  the  foreign  creditors  come 
in  and  prove  their  debts  under 
the  commission      M'  Menomy  v. 
Murray  and  others,        III.  435 

8.  In  all  questions  arising  between 
the   subjects  of  different  states, 
each  is  to  be   considered   as   a 
party  to  the  laws  and  authorita- 
tive acts  of  his  own  government. 
Consequa  v.  Fanning  and  others. 

III.  587 

9.  Interest  is  payable  according  to 
the  laws  of  the   country  where 
the  debt  is  contracted  and  is  to 
be  paid.  ih. 

JO.  Where  a  Chinese  merchant  con- 
signs goods  to  a  merchant  in 
New-York,  for  sale,  which  are 
delivered  at  Canton  to  the  agent 


of  the  New-  York  merchant  who 
neglects  to  remit  the  prot  eeds 
to  the  consignor,  the  latter  is  en- 
titled to  interest  on  the  amount, 
according  to  the  law  and  cus- 
tom of  China,  being  twelve  per 
cent.  ib. 

11.  A  debt  due  by  C.,  an  American 
citizen,  to  M.,  a  British  subject 
resident  in  London,  was  recov- 
ered     by    foreign    attachment, 
and  a  judgment  thereon,  in  the 
Mayor's   Court  of  the   city   of 
London,  in  due    course  of  law, 
out  of  moneys  which  had  come 
to  the  hands  of  the  agents  of  C. 
in  L. :  Held,  that  the  payment 
of  the  debt  by  the  agents  of  C. 
being    compulsory   and    by  the 
judgment  of  a  Court  of  compe- 
tent jurisdiction,  was  a  bar   to  a 
suit  brought  here  to  recover  the 
same   debt,  either    by  M.,  or  by 
trustees  of  the   creditors  of  M., 
under   a  process  of  attachment 
which  had  been  issued  here,  at 
the    instance    of    an   American 
creditor  of  M.,  pursuant  to  the 
act  giving  relief  against  absent 
debtors,    &.c.    previous    to    the 
process  of  foreign  attachment  in 
London.     Holmes     v.    Remsni, 

IV.  460 

12.  For  the    title  of  the  foreign  as- 
signees, and  of  the  American  trus- 
tees,   being  equally  valid  under 
the    laws    of     their    respective 
countries,  the  debt  is  well  paid 
to  the  party  who  has  used   the 
greatest   legal    diligence    to   re- 
cover it.  ib. 

13.  The  succession  to,  and  distribu- 
tion of,  personal  property,  is  reg- 
ulated by  the  let  doniicilii ;  not 
by  the  lex  li>ri  n  i  .<tt(f.  ib. 

14.  A    voluntary  assignment,    made 
bona  fide,  by  a  dc.btor,  of  all  liii 
property,  for  tho  benefit   of   all 
his  creditors,   is  valid,  and   nil' 
pass  il<lit>  due  to  him  in  foreign 
countries.  ib 
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15.  So  will  an  assignment  under  a 
bankrupt    law   of    his   country, 
either  because  it  is  equivalent  to 
a  voluntary  assignment    by  the 
debtor ;  or  because  the  domicil 
of  the  owner  draws  to  it  his  per- 
sonal property  ;  or  because  it  is 
an    established   rule    of  comity 
among  nations.    Holmes  v.  Rem- 
sen,  IV.  460 

16.  Foreign  laws  may  be  proved  by 
witnesses    as     matters    of  fact. 
Brush  v.  Wilkins,  IV.  520 

Vide    BANKRUPT. 


FORFEITURE  OR    PENALTY. 
Vide  JURISDICTION. 

FORMA    PAUPERIS. 
Vide  COSTS,  I. 

FRAUD. 

t.  A  deed  by  a  client  to  his  attorney 
and  scrivener,  for  the  considera- 
tion of  affection  and  friendship, 
and  also  for  a  sum  of  money, 
though  not  one  third  the  value 
of  the  land  conveyed,  will  not  be 
set  aside  on  the  ground  of  igno- 
rance and  blind  confidence  on 
the  one  side,  and  undue  influence 
on  the  other,  there  being  no 
evidence  of  imbecility  or  incapa- 
city in  the  grantor,  nor  of  fraud 
or  imposition  by  the  grantee : 
•ior  of  that  relationship  between 
the  parties  which  might  imply 
the  existence  of  an  undue  influ- 
ence. Wendell  v.  Van  Rensse- 
laer,  I.  344 

2.  Where  a  person,  having  a  con- 
veyance of  land,  keeps  it  secret 
for  several  years,  and  knowingly 
suffers  third  persons,  afterwards, 
to  purchase  parts  of  the  same 
04 


premises  from  the  grantor,  who 
remained  in  possession,  and  was 
the  reputed  owner,  and  to  ex- 
pend money  on  the  land,  with- 
outgiving  any  notice  of  his  claim 
he  will  not  be  permitted,  after 
wards,  to  assert  his  legal  title 
against  such  innocent  and  bona 
jide  purchasers.  ib. 

3.  Equity  grants   relief,    not  only 
against    deeds,     writings,     and 
solemn  assurances,   but  against 
judgments  and  decrees,  obtained 
by  fraud  and  imposition.    Rcigal 
v.  Wood  and  others,  I.  402 

4.  Where  an  attorney  revived,  by 
scire  facias,  an  old  outstanding 
judgment,  on  which  but  a  very 
small  sum,  if  any  thing,  was  due, 
and   knowing  that  the  land  on 
which  the  judgment  remained  a 
lien  was  in  the  possession  of  in- 
nocent and  bona  Jide  pur  chasers ; 
and  afterwards  made  use  of  the 
judgment  to  compel  the  purcha- 
sers, who  were  ignorant  of  the 
proceedings  under   the  scire  fa- 
cias, to  pay  and  secure  to  him  a 
debt  he  claimed  against  the  per- 
son under   whom  they  had  pur- 
chased ;    this      Court,     on     the 
ground  of  imposition  and  undue 
advantage  taken  by  the  attorney, 
ordered  him  to  refund  the  money 
he  had  so  obtained,  and  set  aside 
the  securities  he  had  taken,  with 
costs.  ib. 

5.  Where   a   merchant,  in  embar- 
rased    circumstances,    borrowed 
money  at  different  times  of  his 
confidential  clerk,  who  took  vari- 
ous bonds  and  securities  for  such 
loans,   and   for   which  by  agree- 
ment, he  was  to   be    allowed  a 
usurious  interest ;    and,    during 
the  period  of  ten  years,  the   par- 
ties, from  time  to  time,  came  to 
a  settlement   of  their    accounts, 
and  the  merchant  gave  his  bonds 
and    further    securities    for    the 
balance  of  principal  and  interest 
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due  on  auc'n  settlements ;  the 
Court  ordered  all  the  bonds,  ob- 
ligations, and  settlements  to  be 
set  aside,  and  the  accounts,  at 
large,  to  be  opened  between  the 
parties,  from  the  first  commence- 
ment of  their  transactions,  there 
being  not  only  evidence  of  mis- 
take and  omissions  in  the  ac- 
counts, but  of  oppression,  impo- 
sition, and  undue  advantage 
taken  of  the  necessities  of  the 
principal.  Barrow  and  others 
v.  Rhinelander,  I.  550 

6.  The  master,   in  stating  the   ac- 
count  between  the  parties,  was 
directed  to   allow  rests   therein, 
at  such  times  as  the  parties  liqui- 
dated their  accounts,  and  agreed 
that     the     interest,     then    due, 
should  be   considered   as.  princi- 
pal ;  and    that  the  clerk  should 
be  charged  with  the  amount  of 
all   the   securities,    assigned    to 
him,   which    had    been  paid,   or 
which  he  had  refused  to  deliver 
to  his   principal    for   collection, 
or  which   had    been  lost   by  his 
negligence,  default,  or   want  of 
due  diligence  in  collecting  them, 
with  interest,  &/c.  ib. 

7.  Mere  inadequacy  of  price  is  not 
a   sufficient   ground    for  setting 
aside  a  sale,   unless  the  inade- 
quacy be  so  gross   and  palpable 
as,  of  itself,   to   afford   evidence 
of  actual    fraud.      Ofgood    and 
others  v.   Franklin  and   others, 

II.  1 

8.  But  inadequacy  of  price,  though 
not   so   gross   as   to   amount  to 
fraud,  may  be  a  sufficient  ground 
for  refusing  to  enforce  a  specific 
performance   of   a   contract  of 
sale.     S.  C.  II.  23 

9.  And  there   is  a  further  distinc- 
tion between  those  cases  where 
the  agreement  has  been  consum- 
mated  by   a    conveyance,    and 
where  not.     S.  C.  II.  24 

10.  Where  B.  obtained   from   />.  a 


deed  for  land,  through  fraud,  in 
which  H.  was  concerned,  and 
B.  afterwards  confessed  a  judg- 
ment to  H.,  who  assigned  it  tc 
R.,  for  a  valuable  consideration, 
and  without  notice  of  the  fraud, 
it  was  held  that  the  deed  to  B 
being  null  on  account  of  the 
fraud,  the  judgment  created  no 
valid  lien  on  the  land  ;  that  R. 
took  the  assignment  at  his  peril, 
and  subject  to  all  the  existing 
rights  of  the  debtor ;  and  the 
land  was  decreed  to  be  re-con- 
veyed, discharged  from  the  judg- 
ment, and  a  perpetual  injunction 
awarded.  Livingston  v.  Hubbs 
and  others,  11.512 

11.  Where  the  attorney  of  the  plain- 
tiff attended  the  sale  of  a  farm  of 
the  defendant,  under  an  execu- 
tion ;  and  the  farm,  which  was 
worth  two  thousand  dollars,  was 
sold  to  the  attorney  for  ten  dol- 
lars, the  gross  inadequacy  of  the 
price,  connected    with  the  fact, 
that  the   sale  was  on  a   stormy 
day,  when  no  person  but  the  at- 
torney and   deputy  sheriff  were 
present,   was   held   sufficient   to 
warrant  the   inference  of  fraud. 
Howell  v.  Baker,  IV.  118 

12.  Where  a  judgment  and  execu- 
tion, which   had  been  fully  paid 
and  satisfied,  were  kept  on  fool 
by  the  assignees  of  the  judgment, 
fraudulently,  for   the  purpose  of 
speculating  on  the  property  of 
the  debtor,   and   which   the  de- 
fendants, assignees  of  the  judj» 
ment,  purchased  at  the  sheriffs 
sale,  they  were  decreed  to  exe- 
cute a  rrlrase  of  all  the  title  and 
interest  so  acquired,  to  the  owner 
of  the  lands  so   fraudulently  s>old 
on  execution,  and  to  deliver  up 
the  possession  thereof,   pay  the 
rents  and   profits,  and  damages 
for  any  waste   committed,    with 
all  costs,  &,c.      Troitp  v.    Wood 
and  Shfneood,  IV.  228 
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\'t\  -in  agreement  by  the  owner  of 
an  execution,  on  which  lands  to 
an  amount  in  value  far  exceed- 
ing the  debt  had  been  seized,  to 
prevent  the  usual  competition  at 
the  sheriff's  sale,  and  in  order  to 
leave  a  balance  due  on  the  exe- 
cution, for  the  purpose  of  having 
lands  of  the  debtor  in  other 
counties  seized  and  sold,  is 
fraudulent :  and  the  execution 
is  deemed  in  law  to  be  satisfied. 
Troup  v.  Wood  and  Sherwood, 
IV.  228 

14.  J  S.  sold  and  conveyed  a  lot  of 
land  to  //.,  and  took  a  mortgage 
to   secure  part  of  the   purchase 
money.     The  mortgage  was  du- 
ly recorded     in   the    county   of 
Onondaga,  where  the  land  was 
situated ;  but    H.    neglected   to 
have  his  deed  recorded,  pursuant 
to  the  statute.     The  defendants, 
having  purchased  the  claim  of  a 
person  in  possession  without  title, 
procured  a  release  and  quitclaim 
from  J.  S.  for  the  consideration 
often  dollars,  though  the  lot  was 
worth  six  thousand   dollars,  and 
had  it  recorded  before  the  deed 
of  H.    Held,  that  the  subsequent 
release  and    quitclaim   by  J.  S. 
was  fraudulent,  the  record  of  the 
mortgage    being    sufficient   evi- 
dence   that  J.  S.  had  then    no 
title :    and   the  defendants  were 
decreed  to  release   all   claim   to 
H.,   so    as   to    quiet   his     title. 
Luptnn  v.  Cornell,  IV.  262 

15.  Where  G.  and   W.,  the  one  by 
the  purchase  of  a  mortgage,  and 
the  other  by  the  purchase  of  the 
equity    of    redemption,    became 
possessed  of  the  whole   estate, 
and  leased   it  to  C.   for  a  term 
of  years,    and    G.,     afterwards, 
assigned  the  mortgage,  with  no- 
tice of  the  term  :  Ifcld,  that  the 
assignment   was.  not   a  fraud  on 
C.,  the  lessee ;  and  though  the 
property  was,    afterwards,    sold, 
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on  a  bill  of  foreclosure  filed  bj 
the  assignee  of  the  mortgage 
and  the  terms  thereby  merged  in 
the  inheritance,  yet,  as  C.  him- 
self became  the  purchaser  at  the 
sale  under  the  decree,  he  there- 
by waived  all  right,  if  any  he  had, 
to  relief  for  any  damage  he  may 
have  sustained  by  the  loss  of  his 
term.  Chcsterman  v.  G.  tip  W. 
Gardner,  V.  29 

16.  The  fraud,  in  such  cases,  which 
will  entitle  a  party  to  relief,  is 
a  fraud  at  the  time  of  the  exe- 
cution of  the  deed  or  lease   not 
a  fraud  in  a  subsequent  and  dis- 
tinct transaction.  ib. 

17.  Relief    will     not     be    afforded 
against  a  contract,  on  the  ground 
of  fraud,  unless  it   be  made   a 
distinct    ground     of  allegation, 
and  be  put  at  issue  in  the  plead- 
ings.    Govcrneur  v.  Elmendorf, 

V.  79 

18.  A     mortgagee,    to    whom    the 
mortgagor  had,  by  an  absolute 
deed,  which  was  duly  recorded, 
conveyed   the   premises,   in  fee, 
with   full   covenants,  gave  to  the 
mortgagor   a   bond,   conditioned 
that  if  the  mortgagor    paid    to 
the  mortgagee  400  dollars,  on  a 
certain     day,     the      mortgagee 
would    reconvey  the   premises ; 
but  the  defeasance  was  not  re- 
corded.   The  mortgagee,  after- 
wards,   sold    and    assigned    the 
bond   and  mortgage   to  C.,  and, 
several    years    after,    sold    and 
conveyed   the  premises,    in  fee, 
by  a  deed  with  full   covenants, 
to   M.,    a  bona  Jide   purchaser, 
for     a    valuable     consideration, 
without  notice  of  the    bond    or 
defeasance,    or   of  the    assign- 
ment of  the  bond  and  mortgage 
to  C.    Held,  that  the  bond  or  de- 
feasance and  the  assignment  of 
the    bond   and    mortgage,    were 
fraudulent  and   void,  as  againsl 
M.    Mills  v.  Comstock,    V.  211 
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19  A  person  having  the  legal  title, 
\vlio  acquiesces  in  the  sale  of  the 
land  to  another  claiming,  or  hav- 
ing color  of  title  to  it,  is  estopped 
from,  afterwards,  asserting  his 
title  against  a  purchaser ;  es- 
pecially if  he  has  advised  and 
encouraged  the  parties  to  such 
sale  to  deal  with  each  other. 
Starrs  v.  Barker,  VI.  166 

20.  As,  where  a  ferae  covert,  seised 
of  land,  devised    it  to  her   hus- 
band,  and  died    without   issue, 
leaving  her  father,  as  heir  at  law  ; 
and    the    husband,    as   devisee, 
took  possession  of  the  land,  and 
continued  to  occupy  and  improve 
it,   with   the   knowledge   of  the 
father,    and   afterwards   sold    it, 
by  his   advice,   to   the  plaintiff, 
for  a  valuable  consideration  ;  and 
the  father   did   not  pretend,  but 
disavowed  any  claim  to  the  land, 
as  heir  to  his  daughter ;  and  the 
devise  was  void  by  statute  :  Held, 
that   the    father    was    estopped 
from  asserting  his  legal  title,  as 
heir,  against  the  purchaser,  on 
the  ground  that   he    was    igno- 
rant, at  the   time,  that   the  de- 
vise was  void  by  statute.  ib. 

21.  To  support  the  plea  of  a  bonajide 
purchaser,  without  notice,  so  as 
to   entitle    the     party    to    relief 
against  a  conveyance   alleged  to 
be    fraudulent;    the  party  must 
aver  and  prove,  not  only  that  he 
had   no  notice  of  the  rights  of 
the  other  party,  before  his  pur- 
chase, but  that    he  had  actual- 
ly paid  the  purchase  money  be- 
fore  any  such  notice.     Though 
he    had   secured   the    purchase 
money,  yet  if  he  had  not,  in  fact, 
paid  it  before  notice,    it  is    not 
sufficient  to  sustain  the  charac- 
ter of  a  bonajide  purchaser  for 
a    valuable    consideration,  with- 
out notice.     Jewett   v.    Palmer, 

VII.  65 
.  VII.  13* 


22.  Application  was   made   by   the 
plaintiff,  who  resided  out  of  th<: 
state,    to   JR.,   an  attorney  here, 
to    draw  a    bond  and  mortgage 
from  B.  to   the  plaintiff.     The 
attorney  lived  near  the  premises, 
and    was  well  acquainted    with 
the   property,   and    the    circum- 
stances of  B.,  and  being  asked 
at  the  time,   if  he  knew  of  any 
encumbrances,    answered,    that 
he  did  not  know  of  any,  except 
of  a  judgment  in  favor  of  A., 
though    he    knew    there    was   a 
prior  mortgage  to  the  loan-offi- 
cers, under  which   the  property 
was   afterwards   sold,    unknown 
to  the  plaintiff,  and  R.  purchased 
it   for   one    third   of    its   value. 
Held,    that,    the   representation 
made  by  R.  to  the  plaintiff  being 
false,  and  the  purchase  by  him, 
under  the  prior  mortgage  to  the 
loan-officers  fraudulent,  he  was 
responsible    to  the   plaintiff  for 
all  the  loss  and  damage  sustained 
by  him,  in  consequence  of  such 
fraud.     Bacon  v.  Branson, 

VII.  194 

23.  If  one  person  represents  to  an- 
other, going  to  deal  in    a  mat- 
ter of  interest,  on   the  faith  of 
the  representation,    the   former, 
if  he  knew  that   representation 
to  be  false,  shall  make  it  good 

ib. 

24.  A  party  is  responsible  in  equity 
for  damages  resulting  from    his 
wilfully  false  assertion.  ib 

25.  Fraud  and  damage  coupled  to- 
gether entitle  the  party  injured 
to  relief  in  any  Court  of  justice 

ib 


Vide  COSTS.  DEBTOR  AND  CREDIT- 
OR. EXECUTION.  FRAUDUI  i  \  i 
CONVEYANCE.  JUDGMENT.  NO- 
TICE. 
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FRAUDS,   (STATUTE  OF.) 

1.  Memorandum  in  waiting,  of  an 

agreemer  t. 

1 1.  Part  performance,  and  exceptions 
in  the  statute. 


t     Memorandum  in  writing,    of  an 
agreement. 

1.  A   contract   made  by  an  owner 
of  land  with  the  commissioners, 
under  the  act  relative  to  drain- 
ing the  drowned  lands   in    Or- 
ange county,  (sess.  30,   c.  25,) 
by  which  they  were  allowed  to 
use  each  bank  of  the  river  Wai- 
kill,  &,c.,  which  they  might  find 
necessary,  in  removing   all   ob- 
structions, and  in  deepening  and 
widening  the  river,  &c.,  and  to 
use,  occupy,  and  enjoy  the  same, 
and  for  which  they  were  to  pay 
a  compensation  to  the  owner  for 
the  damages,  and  who  agreed  to 
allow     them     to    cut    a    canal 
through  his  lands,  is  a  contract 
concerning  an  interest  in  lands, 
within  the  purview  of  the  statute 
of  frauds.     Phillips  v.   Thomp- 
son and  others,  I.  131 

2.  A  memorandum  in  writing  of  the 
sale  of  lands,  to  be  valid  within 
the  statute  of  frauds,  must  not 
only  be  signed   by  the   party  to 
be  charged,  but   must    contain 
the  essential  terms  of  the  con- 
tract, expressed  with  such  clear- 
ness and  certainty  that  they  may 
be  understood  from  the  writing 
itself,    or  some  other   paper  to 
which  it  refers,  without  the  ne- 
cessity of  resorting  to  parol  proof. 
Parkhurst   and  others    v.    Van 
Cortlandt,  I.  273 

3.  Where  an  agreement  is  reduced 
to  writing,  all  previous  negotia- 
tions, resting  in  parol,  are  extin- 
guished by  the  written  contract, 
and  cannot  be  resorted  to  to  help 
out  or  explain  its  meaning,     ib. 
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4.  A   promise  in  consideration  of 
marriage   must    be   in  writing; 
and   if  not   reduced    to  writing 
before  the   marriage,  the  defect 
cannot  afterwards    be    supplied, 
so  as  to  impair  the  intervening 
rights  of  third  persons.     Rcade 
v.  Livingston  and  others, 

III.  488 

5.  So  a  settlement  after  marriage 
in  pursuance  of  a  parol    agree- 
ment entered  into  before  mar- 
riage,   is  not  valid    as    against 
prior  creditors.  ib. 

6.  But  a  settlement  after  marriage, 
in  pursuance  of  a  valid  written 
agreement    before   marriage,   is 
good.  ib. 

7.  Though  a  settlement  after  mar- 
riage recites  a  parol  agreement 
entered  into  before  marriage,  it 
seems  that  it  would  not,  there- 
fore, be  valid  against  creditors. 

ib. 

II.  Part  performance,  and  exceptions 
in  the  statute. 

8.  To  entitle  a  party  to  take  a  case 
out  of  the  statute,  on  the  ground 
of  part  performance  of  the  con- 
tract, he  must  make  out,  by  clear 
and  satisfactory  proof,   the   ex- 
istence of  the  contract  as  laid  in 
his  bill.     Phillips  v.  Thompson, 

I.  132 

S.  P.     Parkhurst  and  others  v.  Van 
Cortlandt,  I.  284 

9.  And  the  act  of  part  performance 
must  be  of  the  identical  contract 
set  up  by  him.  ib. 

10.  It  is  not  enough  that  the  act  is 
evidence  of    some    agreement, 
but  it  must  be  unequivocal  and 
satisfactory  evidence  ofthe^or- 
ticular  agreement  charged  in  the 
bill.  ib, 

11.  A  contract  cannot  rest  p-artly  in 
writing  and  partly  in  parol ;  and 
where  a  part  performance  is  set 
up,  to  take   a  cast1  out   of  the 
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sta  ute,  the  party  is  not  allowed 
to  resort  to  parol  evidence  in 
aid  of  the  written  agreement. 
Parkhurst  and  others  v.  Van 
Cortlandt,  I.  274 

12  A  part  performance  will  not  take 
a  parol  agreement  out  of  the 
statute,  unless  the  terms  of  the 
agreement  distinctly  appear,  or 
are  made  out  to  the  satisfaction 
.of  the  Court.  ib. 

13.  But  where  possession  has  been 
taken  of  land,  and  improvements 
made,    under     such     imperfect 
agreement,    though    the   Court 
will    not    grant     relief    on   the 
ground  of  part  performance,  yet 
the  bill  will  be  retained  for  the 
purpose   of  affording   the   party 
a    reasonable    compensation   for 
beneficial  and  lasting   improve- 
ments, ib. 

14.  If  A.  purchase  land  with  his  own 
money,  but  the  deed  is  taken  in 
the  name  of  B.,  a  trust  results, 
by  operation  of  law,  to  A . ;  and 
the  fact,  whether  the  purchase 
was  made  with  the  money  of  A., 
on  which  the  resulting  trust  is  to 
arise,  may  be  proved  by  parol,  it 
not  being  within  the  statute  of 
frauds.     Boyd  v.  M'Lean, 

1.582 

15.  And  this  parol  evidence  is  ad- 
missible,  not  only   against   the 
face  of  the  deed   itself,   but  in 
opposition  to  the  answer  of  the 
trustee,  denying  the  trust;  and 
that,  it  seems,  after  the  death  of 
the  nominal  purchaser.  ib. 

16.  Such  evidence,  however,  is  to  be 
received  with  great  caution,    t'6. 

Vide  AGREEMENT,  III.  FRAUDU- 
LENT CONVEYANCE.  TRUST 
AND  TRUSTEE. 

FRAUDULENT   CONVEY- 
ANCES. 

1.  A  voluntary  conveyance,  intend- 
ed as  a  settlement  for  a  child  of 


the  grantor  is  void,  as  against  t 
subsequent  purchaser  for  a  val- 
uable consideration,  with  only 
implied  notice  of  the  previous 
deed,  by  the  statute  of  frauds. 
Sterry  and  Wife  v.  Arden  and 
others,  I.  261 

2.  But    such    deed    may    become 
valid  by  matter  ex  post  facto,  as 
by  some  valuable  consideration 
intervening.  ib. 

3.  Marriage  is  such  a  valuable  con- 
sideration;  and,  therefore,  if  the 
grantee  in  a  voluntary  deed  gains 
credit  by  the  conveyance,    and 
a   person  is   induced   to   marry 
her,  on  account  of  the  provisions 
made  for  her  in  the  deed,  such 
conveyance,   on    the    marriage, 
ceases  to  be  voluntary,  and   be- 
comes good  against  a  subsequent 
bonajide  purchaser  for  a  valua- 
ble consideration.  ib. 

4.  And   it    makes     no    difference 
whether  any  particular  marriage 
was  in  contemplation  at  the  time 
of  the    voluntary  settlement   or 
not.  ib. 

5.  A  voluntary  conveyance  is  void, 
as   against  the  subsequent  pur- 
chaser for  a  valuable  considera- 
tion with  notice.     S.  C.    I.  268 

6.  Where  a  deed  is  sought  to  be  set 
aside,  as  voluntary  and  fraudu- 
lent against  creditors,  and  there 
is  not  sufficient  evidence  of  fraud 
to  induce  the  Court  to  avoid  it 
absolutely,  but  there  are   suspi- 
cious  circumstances    as   to    the 
adequacy  of  the    consideration, 
and  fairness  of  the  transaction, 
the  Court  will  not  set  aside  the 
conveyance  altogether,  but  will 
permit  it  to  stand  as  security  for 
the   sum    actually  paid.     Boya 
£f  Suydamv.  Dunlapandot/irrs, 

1.  478 

7.  And   where  the  plaintiff  \\;is  a 
purchaser  at  a  aherifFs  sale,  un- 
der a  judgment,  the  Court  gave 
the  defendant  his  election  to  pa? 
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the  amount  of  the  judgment,  in- 
terest, and  costs,  and  take  a  con- 
veyance from  the  plaintiff;  or, 
in  default,  to  deliver  up  the  deed 
to  be  cancelled,  on  receiving 
from  the  plaintiff  the  sum  actual- 
ly advanced  by  the  defendant. 
Boyd  4*  Suydam  v.  Dunlap  and 
others,  1.  478 

8.  There   is  a  difference   between 
an  interference  actively  to  com- 
pel  a  party  to  reconvey  or  sur- 
render a  deed,  and   a  refusal  to 
aid  a  party  who  seeks  a  specific 
performance  of  a  contract.     If 
actual  fraud  be  not  proved,  the 
Court  will  not  set  aside  the  title ; 
but  will  either  make  it  subservi- 
ent to  the  equity  of  the  case,  or 
leave   the  party  complaining  to 
his  remedy  at  law.  S.  C.   I.  482 

9.  A  Court  of  law  can  only  decide 
on  the  validity  of  the  deed,  and 
cannot  modify  its  relief  accord- 
ing to  the  equity  of  the  case.    ib. 

10.  A   deed,   fraudulent    in  fact,  is 
absolutely  void,  and  is  not  per- 
mitted to  stand  as  a  security  for 
any  purpose    of  reimbursement 
or  indemnity ;  but    it   is   other- 
wise with  a  deed  obtained  under 
suspicious  or  unequitable  circum- 
stances, or   which   is   only  con- 
structively fraudulent.  ib. 

11.  A  deed  fraudulent  on  the  part 
of  the  grantor  may  be  set  aside, 
though  the  grantee  is  zbonajide 
purchaser,  and  ignorant  of  the 
fraud.     Hildrtth  v.  Sands  and 
others,  II.  35 

Vide  Peck  v.  Ellis,  II.  135 

12.  But   the    fraud     of  the  grantor 
must    be   clearly  established    by 
proof:    the   mere  fact   that    the 
grantor  has  suffered  the  bill  to 
be   taken,  as  against   him,  pro 
confesso,  is  not  sufficient.     Hil- 
dreth  v.  Sands  and  others,  II.  35 

43.  Fraud  may  be  inferred  from  cir- 
cumstances, such  as  the  small- 
ness   of   the    consideration    ex 
JOO 


pressed,  compared  with  the  fail 
price  of  the  property  conveyed; 
the  want  of  proof  of  any  price 
having  been  actually  paid ;  the 
grantor  continuing  in  possession 
or  exercising  acts  of  ownership, 
or  circumstances  attending  the 
delivery  and  execution  of  the 
deed,  &-c.  ib. 

14.  A    deed     brought     forward    as 
founded  on  a  valuable  consider- 
ation, cannot  be  set  up  as  a  gift 
or  voluntary  conveyance,  but  the 
party  is  bound  by  the  consider- 
ation alleged.  16. 

15.  A  deed   not  fraudulent  at  first, 
may  become  so  afterwards,  by 
being  concealed  or  not  pursued, 
by  which  means  creditors   have 
been   drawn   in   to    lend    their 
money.  ib. 

16.  A  purchaser  at  a   sheriff's  sale 
under  the  judgment  of  a  credit- 
or, is  entitled  to  the  benefit  of 
the  statute  of  frauds,  equally  as 
the  creditor  himself.  ib. 

17.  Possession  of  land,  and  taking 
the  profits,  after  an  absolute  con- 
veyance,   is  evidence   of   fraud 
within  the  statute  of  frauds,  un- 
less such  possession  be   consist- 
ent with  the   terms   and   object 
of  the  deed,  or  the  character  of 
it  be   openly  and  explicitly  un- 
derstood.    S.  C.  II.  46 

18.  Whether   a  deed,  voluntary,  or 
founded  only  on  ties  of  blood,  is 
void  against  subsequent   credit- 
ors, where   the  party  is  indebted 
at  the  time,  and  the  debt  is  not 
secured,  or  the  debtor  is  unable 
to  pay  1     Quare.  S.  C.      II.  48 

19.  Whether  a  voluntary  settlement 
is  not  void  against  a  subsequent 
creditor,   though   the     party   is 
not  indebted  at   the  time  of  set- 
tlement?  Quaere.    S.  C.     II.  49 

20  Where  a  debtor  conveys  all  hig 
estate,  real  and  personal,  in 
trust  for  all  his  creditors,  such 
trustee  is  considered  as  a  bona 
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fide   purchaser.     Dcy   v.    Z>«n- 
"ham,  II.  182 

21.  Though  there  is  a  schedule  an- 
nexed to  the  assignment  in  trust, 
which  mentions  that  the  title  to 
the  land   was   in  the  defendant, 
(the  grantee  in  the  original  deed,) 
and  that  he  held  it  as  collateral 
security  to     pay    certain   notes, 
this  is  not  a  sufficient  notice  to 
the  trustee.  ib. 

22.  A  notice  that  is  to  break  in  on 
the   registry  act,  must  be  such, 
as,  with  the    attending  circum- 
stances, will  affect  the  subsequent 
purchaser    with    fraud.     S.    C. 

II.  190 

23.  A  notice  merely  to  put  the  party 
on  inquiry  is   not  sufficient  for 
that  purpose.  ib. 

24.  Where   a  deed   is  set  aside  as 
constructively    fraudulent,    it   is 
usual  to  direct  a  release  and  re- 
conveyance by  the  party  claim- 
ing under  the  deed,  with  a  cove- 
nant against  his  own  acts.  S.  C. 

II.  194 

25.  Conveyances  by  a  debtor  of  his 
real  estate,  declared   fraudulent 
and   void  as   against  his  credit- 
or.    Hendricks  v.  Robinson  and 
others,  II.  297 

20.  Where,  on  a  sale  of  real  estate, 
no  security  other  than  the  per- 
sonal responsibility  of  the  pur- 
chaser, was  taken  for  the  consid- 
eration, this  was  held  a  circum- 
stance from  whence  to  infer 
fraud.  S.  C.  II.  300 

27  Subsequent  transactions,  as  the 
assignment  of  debts  by  the  grant- 
or   to  the   grantee    to    secure 
money  advanced  by  the  latter  to 
the  former  after  the  sale,  or  the 
sale   of  personal   property  to   a 
great   amount    by  the  grantor  to 
the  grantee,  and  taking  his  per- 
sonal security  only,  are   also  cir- 
cumstances to  lead  to  the   con- 
clusion of  fraud.     S.  C.  11.302 

28  Assignments   of  personal    proj>- 


erty  by  a  debtor  in  insolven 
circumstances,  and  who  has 
stopped  payment,  to  secure  a 
particular  creditor  for  existing 
claims  and  engagements,  as  well 
as  for  future  advances  and  re- 
sponsibilities, if  made  bonajidc 
and  under  circumstances  which 
leave  no  doubt  of  the  honesty 
and  fairness  of  the  transaction, 
will  be  deemed  valid.  S.  C 
II.  30(5 

29.  A  creditor,  to  whom  his  debtor 
has  assigned  property  as  securi- 
ty for  advances  and  responsibili- 
ties, with  an  agreement  that  if 
the  property  was  not   redeemed 
within  a   cert? in    time,  the   as- 
signee might  sell  to  pay  and  in- 
demnify himself,   may,  after   the 
expiration  of  the  time  limited,  sell 
the  property  for  his  indemnity ; 
and  may,  with  the  assent  of  the 
debtor,    become   the   purchaser 
thereof,  and  of  all  the  equitable 
or  residuary  interest  of  the  debtor, 
at  a  fair  and  adequate  valuation  ; 
and  such  purchase,  if  made  bona 

Jide,  and  without  intent  to  injure 
or  defraud  other  creditois,  will 
be  valid  not  only  against  the 
debtor,  or  cestui  que  trust,  but 
against  all  other  persons.  S.  C. 
11.311 

30.  An  assignment  by  a  debtor   of 
all  his  property,  in  trust,  to  pay 
the    trustees,    and    such    other 
creditors  as  the  debtor,  in  one 
year,  by  deed,  might  direct  and 
appoint,  &c.,  reserving  a  power 
to  appoint  new  trustees,  and  to 
revoke,  after,  add  to,  or  vary  the 
trusts,   at  his  pleasure,  is  fraud- 
ulent   and    void.     Rigx*     <nn: 
others    v.    Murray    ami   othrrt, 

II.  r><;.- 

31.  The   trustee«  under  such   deei. 
were  decreed  to  account  for  the 
proceeds  of  the  property  received 
by  them  under  the   assignment, 
with    interest,    deducting   thcil 
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commissions  and  charges ;  and 
to  be  entitled  only  to  come  in, 
pari  passu,  with  the  other  cred- 
itors, for  their  ratable  proportion 
of  the  debtor's  estate.  Riggs 
and  others  v.  Murray  and  others, 
11.565 

32.  Under  the  third  section  of  the 
act  to  prevent  frauds,  (sess.  10. 
c.  44.  27  Eliz.  c.  4.)  which  was 
intended    to   protect    bona  Jide 
purchasers,  a  purchaser,   for   a 
valuable  consideration,    without 
notice,  from  a  fraudulent  or  vol- 
untary grantee,  will  be  preferred 
to  a  subsequent  purchaser,  for  a 
valuable    consideration,  without 
notice.     Roberts    and    Boyd  v. 
Anderson,  III.  371 

33.  The    first    purchaser    has    the 
preference,  whether  he  takes  his 
conveyance  from  the  grantor  or 
grantee.  ib. 

34.  Under   the   first   section  of  the 
statute,  (sess.  10.  c.  44 — 13  Eliz. 
c.  5.)  which  was  made  to  pro- 
tect creditors,  a  fraudulent  con- 
veyance by  a  debtor   is   utterly 
void  as  to  creditors,  unless  made 
for  a  valuable  consideration,  to 
a  bona  jide  purchaser,    without 
notice  of  the  fraudulent  intent. 

ib. 

35.  But  a  bona  fide  purchaser  from 
a  fraudulent  grantee  acquires  no 
title,  by  the  conveyance,  against 
the  creditors   of  the    fraudulent 
grantor.  ib. 

36.  A    debtor    in    failing     circum- 
stances, or  insolvent,  may,  bona 

jide,  prefer  one  creditor  to 
another.  M'Menomy  v.  Roose- 
velt and  others,  III.  446 
S.  P.  M'Menomy  v.  Murray  and 
others,  III.  444 

37.  A  conveyance  by  a  debtor  of  his 
property,  to  secure  a  bona  Jide 
creditor,  executed  prior   to   the 
1st  of  June,  1800,  though  made 
in  contemplation  of  bankruptcy, 
is   valid    not   being   within  the 
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purview  of  the  bankrupt  law  ol 
the  4th  of  April,  1800,  which 
did  not  go  into  operation  until 
after  the  1st  oi  June,  following 
nor  is  it  fraudulent  at  common 
law.  M'Menomy  v.  Roosevelt 
and  others,  III.  446 

38.  A  settlement  after  marriage,  in 
pursuance  of  a  parol  agreement 
entered  into  before  marriage,  ia 
not  valid.     Reade  v.  Livingston 
and  others,  III.  481 

39.  Aliter,  if  made  in  pursuance  of 
a  written  agreement  prior  to  the 
marriage.  ib. 

40.  Though  a  settlement  after  mar- 
riage recites  a  parol  agreement 
entered  into  before  marriage,  it 
seems   that   it   is   not   therefore 
valid  against  creditors.  ib. 

41.  A     voluntary    settlement    after 
marriage,  by  a  person  indebted 
at  the  time,   is   fraudulent   and 
void  against  all  such  antecedent 
creditors;  and  that  without  re- 
gard to  the  amount  of  the  exist- 
ing debts,  or  the  extent  of  the 
property  settled,  or  the  circum- 
stances of  the  party.  ib. 

42.  Bu*  with  regard  to  debts  arising 
subsequent  to  the  settlement,  it 
seems  that   the  presumption  of 
fraud,  arising  in  law,  from  the 
party's    being   indebted    at   the 
time,   may  be   repelled   by  cir- 
cumstances, as,  that  the  antece- 
dent  debts     were    secured     by 
mortgage,  or   were   provided  for 
in  the  settlement.  ib 

43.  And  if  the  presumption  of  fraud 
is  not  so  repelled,  it  seems  that 
subsequent     creditors    may    im- 
peach  the   settlement,  by  show- 
ing  antecedent  debts  suificiei  4 
in  amount  to   afford  reasonable 
evidence  of  a  fraudulent  intent ; 
for  as,  on  the  one  hand,  showing 
an   antecedent    debt,     however 
small  or  trifling,  is  not  sufficieu* 
to  make  the  settlement  fraudu 
lent  and  void,  so,  on  the  other 
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the  subsequent  creditor,  to  im- 
peach \t,  is  not  obliged  to  prove 
that  the  party  was  absolutely  in- 
solvent at  the  time.  ib. 
14.  When  a  voluntary  settlement  is 
set  aside  as  against  antecedent 
creditors,  subsequent  creditors 
will  be  allowed  to  come  in  for 
satisfaction  of  their  debts.  S.  C. 
III.  492 

45.  Under  the   13  Eliz.  c.  5.  (sess. 
10.  c.  44.  §  3.)  there  is  a  dis- 
tinction between  prior  and  sub- 
sequent  creditors,   in  regard    to 
voluntary   settlements.       S.    C. 

III.  502 

46.  A  settlement  is  not  void,  as  of 
course,  against  the  latter,  when 
there  were  no  prior  debts  at  the 
time.  ib. 

47.  A  voluntary  deed  not  delivered 
to   the  grantee,    and  kept   con- 
cealed from  the  public  for  near 
eighteen   years,    during    which 
time    the   grantor    remained    in 
possession   of  the    premises,    as 
owner,  cannot  be  set  up  against 
a  third  person  dealing  with  the 
grantor  as  owner,   although  he 
may  have  heard  of  the  existence 
of  the  deed,  at  the  time  he  took 
his  mortgage.     Perine  v.  Dunn, 

III.  508 

48  But  the  grantee,  being  the  heir 
at  law  of  the  grantor,  has  a  right 
to  redeem.  ib. 

49  A   voluntary  settlement,    either 
of  lands  or  chattels,  by  a  person 
indebted  at  the  time,  is  void  as 
against    creditors.      Bayard  v. 
Hoffman,  IV.  450 

50  Whether  the  statute  of  frauds 
(1  N.  R.  L.  75.  sess.  10.  c.  44. 
13th   Eliz.  c.   5.)  applies   to   a 
settlement  of  that  kind  of  prop- 
erty which  could  not  be  reached 
by  legal  process,  if  no  settlement 
had  been  made,  such  as  choses 
in  action,  money  in  the  funds, 
&LC.  1      Qitfcrr.  ib. 

51.  An  assignment  by  a  debtor  of 


"  all  his  estate,  leal  ana  person- 
al, and  of  all  books,  vouchers 
and  securities  relative  thereto," 
in  trust,  for  the  benefit  of  all  his 
creditors,  passes  all  his  estate 
and  interest,  equitable  and  legal, 
and  his  rights  of  action,  or  as 
cestui  que  trust;  and,  therefore, 
includes  stock  of  the  United 
States  before  voluntarily  assign- 
ed by  the  debtor,  when  insol- 
vent, in  trust,  for  the  benefit  of 
his  wife  and  children ;  and  the 
trustees  under  the  voluntary  set- 
tlement were  decreed  to  hold  the 
stock,  subject  to  the  order  and 
disposition  of  the  trustees  of  the 
creditors  under  the  general  as- 
signment, ib. 

52.  It  seems,  that  there  is  no  differ- 
ence  in  the  construction  of  tin, 
llth   and   15th    sections  of  the 
statute    of  frauds,   (sess.   10.  c. 
44.  1  N.  R.  L.  75.)  or  the  4th 
and  17th  sections  of  29  Car.  2. 
c.  3.  as  to  what  is  a  sufficient 
signing  of  a  contract  by  the  par- 
ty to   be  charged.     M'Comb  \. 
Wright,  IV.  659 

53.  An  auctioneer  is  an  agent  law- 
fully   authorized    by    the    pur- 
chaser of  lands  or  goods,  at  auc- 
tion, to  sign   the  contract  of  a 
sale  for  him,  as  the  highest   bid- 
der, ib. 

54.  Writing  the  purchaser's  name, 
as  the    highest   bidder,  on  the 
memorandum    of    sale,    by  the 
auctioneer,   immediately   on  re- 
ceiving the  bid,    and   knocking 
down  the  hammer,  is  a  sufficient 
signing  of  the  contract,   within 
the  statute  of  frauds,   so  as    \<> 
bind  the  purchaser.  //». 

55.  A    voluntary  conveyance    madr 
by  a  debtor,  of  his  real   estate, 
on  a    nominal    consideration,  /'// 
trust,  to  sell  the  same   and   out 
of  the  proceeds   to   pay  all   his 
creditors  who    should  come  in 
and  prove  their  debts,  and  exb 
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cute  releases  of  their  demands, 
is  fraudulent,  and  is  not  entitled 
to  a  preference  over  a  previous 
judgment  against  the  debtor, 
entered  by  confession,  on  a 
warrant  of  attorney,  but  without 
any  specification  of  the  particu- 
lars of  the  debt,  as  required  by 
the  statute;  (sess.  41.  ch.  259. 
s.  8.)  for  such  a  judgment  is 
good  as  against  the  debtor  him- 
self, and  is  to  be  deemed  fraud- 
ulent only  as  respects  bonajide 
judgment  creditors,  and  bonajide 
purchasers,  for  a  valuable  con- 
sideration, that  \s,  purchasers,  in 
the  usual  and  popular  sense  of 
the  term,  as  distinguished  from 
creditors.  Seaving  v.  Brinker- 
hoff,  V.  329 

50.  A  deed  by  husband  and  wife  of 
their  joint  estate,  in  trust,  to  pay 
all  the  debts  of  the  husband, 
and  the  residue  to  the  use  of 
the  wife  and  her  heirs  in  fee,  is 
a  valid  conveyance ;  and  cannot 
be  impeached  by  a  subsequent 
purchaser  without  notice  of  the 
trust.  Rogers  v.  Benson, 

V.  431 

Vide  BANKRUPT.     DOWER. 

FREIGHT       AND    CHARTER- 
PARTY. 

] .  When  a  ship  puts  into  an  inter- 
mediate port,  in  distress,  and  is 
condemned  as  unseaworthy ; 
and  it  becomes  necessary,  for 
the  transportation  of  the  cargo 
saved  to  its  destined  port,  to  hire 
another  ship,  the  cargo,  on  its 
arrival  at  the  port  of  destination, 
is  chargeable  with  the  increase 
of  freight  arising  from  the  char- 
ter of  the  new  ship;  that  is,  the 
extra  freight  beyond  what  the 
freight  would  have  been  under 
the  original  charter-party,  if  the 
necessity  of  hiring  another  ship 
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had  not   inteneneo.     Searle    v 
Scovell,  IV.  218 

2.  The  owner  of  the  goods  is  not 
answerable  both  for  the  old  and 
new  freight.  ib. 

3.  To  ascertain  such  extra  freight, 
the  proper  rule  seems  to  be,  to 
determine  the  difference  between 
the  amount  of  the  freight  under 
the   original    charter-party,  and 
the  ratable  freight,  for  the  goods 
saved,  to  the  port  of  necessity, 
added  to  the   freight  of  the  new 
ship  hired  to  carry  on  the  goods 

ib, 

4.  The   extra   freight   for   the   re- 
newed voyage,  in  such  case,  is 
a  lien  on  the  cargo.  ib. 

Vide  PARTNERSHIP. 

FUGITIVES    FROM     JUSTICE. 

1.  It  is  the  law  of  nations  to  de- 
liver up  offenders  charged  with 
felonies  and  other  high  crimes, 
and    who   have    fled    from   the 
country  where  such  crimes  were 
committed,   into  a   foreign  and 
friendly  jurisdiction.     Matter  of 
Washburn,  IV.  106 

2.  It  is  the  duty  of  the  civil  magis- 
trate   tc  commit  such    fugitives 
from  justice,  to  the  end  that  a 
reasonable  time  may  be  afforded 
for  the   government  here  to  de- 
liver them  up,  or  for  the   foreign 
government  to  make  application 
to   the   proper    authorities   here 
for  their  surrender.  ib. 

3.  But   if  such   application  is  not 
made  in  a  reasonable  time,  the 
party  ought    to    be  discharged. 

ib. 

4.  The  evidence  to  detain  a  fugi- 
tive from  justice,  for  the  purpose 
of  his  being  surrendered,  ought  tc 
be   such  as  would   be  sufficient 
to  commit  him  for  trial,   if  tliC 
offence     was    committed    here 

ib 
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5.  The   27th  article  of  the  treaty 
of    1795,    between    the     United 
States  and  Great  Britain,  was 
merely    declaratory   of  the    law 
of  nations  on  this  subject ;  and 
since    the     expiration    of    that 
treaty,  the  general  principles  of 
the  law   of  nations   remain  ob- 
ligatory on  the  two  nations,     ib. 

6.  Therefore,  the  chancellor,  or  a 
judge,  in  vacation,  has  jurisdic- 
tion    to     examine     a    prisoner 
brought    before   him,  on  habeas 
corpus,  and  who  had  been  taken 
in  custody  on  a   charge  of  theft, 
or  felony,  committed  in  Canada, 
or   a   foreign  state,   from   which 
he    had   fled ;  and   if  sufficient 
evidence    appears    against    him, 
to   remand    him ;  otherwise,    to 
discharge  him.  ib. 


G. 


GIFT. 

A.  gift  for  life  of  a  chattel,  is  a  gift 
of  the  usufruct,  only,  except  as 
to  such  article.-1,  the  use  of  which 
consists  in  the  consumption. 
Gillespie  v.  Miller,  V.  21 

GUARDIAN  AND  WARD. 

I.  A  father,  who  has  been  appoint- 
ed guardian  to  his  infant  chil- 
Iren,  by  the  Court,  and  has  given 
competent  security  to  the  exec- 
utor or  administrator  under  the 
act,  (sess.  3tf.  ch.  75.  s.  18.  1  N. 
R.  L.  314.)  and  approved  secu- 
rity to  account  to  his  children, 
on  their  coming  of  age,  is  en- 
titled to  receive  legacies  and 
distributive  shares  belonging  to 
them.  (iaiit,  i,rit<irdi(in,  &,c. 
v.  Tallmadgr,  administrator, 

1.3 
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S.  P.  Genet  and  others  v.  Tsdlmaage 
and  others,  I.  5G1 

2.  But  payment  by  an  executor  or 
administrator,  to  the  father    as 
guardian  by  nature  mereiy,  is  at 
the  peril  of  the  executor  or   ad- 
ministrator,   who    may,    on    the 
infant's  attaining  to  full  age,  be 
compelled  to  pay  the  same  over 
again.     Genet     v.      Talltnadge, 

1.3 

Vide  Morrell  and  other*  v.  Dickey , 

I.  153 

3.  A    guardian   appointed    by   this 
Court,   during  minority,  contin- 
ues until  the  infant  arrives  at  21, 
unless  changed  by  order  of  the 
Court,   on   good    cause    shown. 
An  infant  is  not  entitled,  as  of 
course,    on  arriving   at  the   age 
of  14,  to  change  the   guardian 
appointed  by  this  Court.     In  the 
Matter  of  Nicoll,  1.25 

4.  A   surrogate   has  power  to   ap- 
point a  guardian,  but  has  no  juris- 
diction over   him  as  a  trustee. 
In  the  Matter  of  Andrews,  I.  99 

5.  Chancery  has  the  same  superin- 
tendence and  control  over  guar- 
dians by  statute,  or  testamentary 
guardians,  as   it  has  over  guar- 
dians in  socage.  ib. 

6.  Every   guardian,   however     ap- 
pointed,   is   responsible   to   this 
Court  for  his  conduct,  and  may 
be  removed  for  misbehavior,    ib. 

7.  A  guardian  to  an  infant  appoint- 
ed  in  another  state,  is  not  enti- 
tled  to  receive  from  the  admin- 
istrator here,  the  legacy  or  por- 
tion of  the  infant.     Morn  II  ami 
others    v.  Dirkry,  1.  \~>'.\ 

8.  The  guardian  must  be  appoint- 
ed here,  and  give  competent  se- 
curity, to  be  approved  of  by  this 
Court,  before  the  payment  of  the 
infant's  money  will   be  ordered. 

ib. 

9.  Where  one  of  the  sureties,  be- 
fore given  by  the  guardian,  h;id 
become  insolvent,  the  Court  ro 
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fused  to  order  moneys  belonging 
to  the  infants,  and  which  had 
been  paid  into  Court  by  the  ad- 
ministrator, to  be  paid  over  to 
the  guardian,  until  other  and 
further  security  had  been  giv«n 
by  him.  Genet  and  others  v. 
Tallmadge  and  others,  I.  561 

10.  A   guardian  has   no    power  or 
control  over  the  real  estate  of 
his  ward,  further  than  concerns 
the  rents  and  profits.  ib. 

1 I.  Where    certain    commissioners, 
appointed  to   make   partition  of 
the  real  estate  of  a.i  intestate, 
pursuant   to  an  act  of  the  legis- 
lature, sold  parts  of  the  estate, 
and  paid  the  proceeds  into  this 
Court,  pursuant  to  an  order  for 
that    purpose,   and    which    had 
been  invested    in  public    stocks, 
by    the     assistant    register,    the 
Court  refused,    on  the  petition 
of  the   guardian,   to   order   the 
money  paid  over,  or  the  stocks 
transferred  to  him.  ib. 

12.  Where  a  bond  given  by  a  surety 
for   the   guardian  of  an  infant, 
was  taken  by  the  surrogate  in  the 
name  of  the  people,  instead  of 
the  infant,  the  Court  corrected 
the  mistake,  and  considered  the 
bond  as  of  equal  validity  as  if 
taken  in  the  name  of  the  infant. 
Wiser  v.  Blackly,  I.  607 

13.  The    Court   may   discharge   or 
change  a  guardian  appointed  by 
a  surrogate ;  but  it  is  not  done 
unless  on  special   cause  shown. 
Ex  parte  Crumb,  II.  439 

14.  It  seems,  that  a  release  given  by 
a    ward,    six   months    after   he 
comes  of  age,  to  his  guardian, 
freely    and    fairly,    without   any 
fraud,  misrepresentation,  or  un- 
due means  to  obtain  it,  is  valid. 
Kirbyv.  Taylor,  VI.  242 

io.  Such  a  release  given  by  a  ward, 
without  the  knowledge  or  con- 
sent of  the  surety,  who  had  ex- 
ecuted a  bond  with  the  guardian 
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by  order  of  tie  surrogate,  .s  a 
discharge  of  the  surety  from  the 
bond,  and  rr  ay  be  pleaded  by 
him,  in  bar  to  a  suit  brought  by 
the  ward  against  such  guardian 
and  the  surety,  for  an  account, 
&c.  Hi. 

16.  A  father  of  an  infant,  residing  in 
another  state,  is  not  entitled  to 
demand  money  belonging  to  the 
infant ;    but  a   guardian  should 
be   appointed  here,   in  order  to 
make   a    valid   demand    of  the 
money.        Williams    v.    Storrs, 

VI.  353 

17.  A  Chancery  guardian  may,  in 
his  discretion,  sell  the  personal 
property  of  his    ward,    for     the 
purposes   of    his   trust,    without 
a  previous  order  of  the   Court 
of  Chancery   for   that   purpose. 
Field  v.  Schieffelin,        VII.  150 

18.  So,  he  may  lease  the  real  estate, 
but  he  cannot  sell  it  absolutely, 
without    the     authority  of    the 
Court.  ib. 

19.  A    guardian  having    the    legal 
power  to  sell  or  dispose  of  the 
personal  property  of  his  ward,  a 
purchaser,  who  acts  fairly,  has  a 
right  to  presume  that  he  acts  for 
the  benefit  of  his  ward,  and  is 
not   bound    to   inquire    into  the 
state  of  the  trust ;  nor  is  he  re- 
sponsible  for  the  faithful   appli- 
cation of  the  money,  unless   he 
knew  or  had  sufficient  informa- 
tion, at  the  time,  that  the  guar- 
dian contemplated  a  breach  of 
trust,  and  intended  to  misapply 
the  money,  or  was,   in  fact,   by 
the  very  transaction,  applying  ir 
to  his  own  private  purpose,     ib. 

20.  A    stranger  or    bona  Jide    pur- 
chaser is  not  answrrable  for  the 
faithful  application  of  the  money 
by  a  guardian.  ib 

Vide  EXECUTOR  AND  ADMIXISTRA 
TOR.  INFANT.  PRACTICE 
TRUST  AND  TRUSTEE. 
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Guardian  ad   litem,  vide  EVIDENCE, 
III.     PRACTICE. 


H. 

HABEAS  CORPUS. 

1  Under  the    Habeas  Corpus  act, 
the  chancellor  will  not  discharge 
a  prisoner   who  had  been  com- 
mitted by  a  justice  of  the  peace, 
under  the  act   for  apprehending 
and   punishing    disorderly    per- 
sons, the  warrant  of  commitment 
slating   that   the    prisoner    had 
been  duly  convicted,   &.C.,  and 
the  conviction  being,  prima  fa- 
cie, legal   and   regular.     People 
v.   Goodhue,  II.  198 

2  Qucere,  whether   this  Court,  in- 
dependently of  the   statute,  has 
any  common  law  jurisdiction  in 
such  case?  ib. 

Vide     INFANT.      FUGITIVES      FROM 
JUSTICE. 

HEARING. 
Vide  PRACTICE,  X. 

HEIR. 

1.  An  equitable    interest    in   land, 
founded    on   articles    of  agree- 
ment,   if  undevised,    passes    to 
the  heir ;  and  the  executor  must 
pay  the  purchase  money  for  the 
benefit  of  the  heir.     Livingston 
and  others  v.  Newkirlc  and  Wife, 

III.  312 

2.  Where  a  deed    to   the    testator 
comes  into  the  possession  of  the 
executor,  who  does  not  produce 
it,  or  account  for   its   loss,  the 
most  favorable  intendment,  as  to 
its  contents,  will  be  made  for  the 
beneht  of  the  heir.  ib. 

Costs  in  actions  by  and  against,  vide 
COSTS,  I. 


Infant  heir,  vide  DECREE. 

Vide  CONTRIBUTION.  DOWER.  Ex 
ECUTOR  AND  ADMINISTRATOR 
MORTGAGE. 

HEIRS   AND   DEVISEES. 

1.  A  creditor  may  file  a  bill  in  this 
Court  against  heirs  and  devisees, 
for  an  account,  and  for  a  sale 
and  distribution  of  the  real  estate 
descended  or  devised,   in  order 
to  make  good  any  deficiency  of 
personal   assets.       Thompson  \. 
Brown,  IV.  619 

2.  But  the  real  estate  will  not  be 
directed   to  be    sold,    until    the 
amount  of  the  debts  and  the  de- 
ficiency of  the   personal   estate 
have  been  duly  ascertained,    ib. 

3.  It  is  no  objection  to  the  sale  of 
the  real  estate  for  the  payment 
of  debts,  that  the  heirs  are  in- 
fants, ib. 

4.  And  where  there  is  a  decree  fcr 
the  sale  of  the  assets  descended, 
it  enures  for  the  benefit  of  ali 
"he  creditors,  and  draws  the  en- 
Are  distribution  of  the  assets  intc 

Jiis  Court.  ib. 

Vide  DEVISE. 


HEMPSTEAD,   (TOWN  OF.) 

1.  The  undivided  lands,  plains, 
marshes  and  beaches,  situate 
in  the  town  of  Hcmpsttad,  ami 
included  in  the  tract  of  land 
granted  in  1644,  by  the  Dutch 
governor,  Kieft,  and  afterwards, 
in  1685,  by  the  English  govern- 
or,  Dongan,  belonged  to  the 
town,  in  its  collective  or  cor- 
porate capacity,  as  common 
property,  and  not  to  individuals, 
or  to  the  heir  of  the  surviving 
patentee,  or  those  deriving  title 
from  the  patentees  or  associates; 
and  those  lands  remained  con> 
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moi  ,  undivided  property,  belong- 
ing to  the  freeholders  and  in- 
habitants of  Hempstcad,  at  the 
time  the  town  was  divided,  in 
1784,  into  North  and  South 
Hempstcad.  Dcnton  and  others 
v.  Jackson  and  others,  II.  320 

2.  Whether  the  freeholders  and  in- 
habitants of  North  Hempstead, 
in  their  new  corporate  capacity, 
are  entitled  to  any  share  in  those 
plains,  &LC.  Qucere.  ib. 

•I.  Private  individuals,  freeholders 
and  inhabitants  of  that  town, 
cannot  file  a  bill  in  behalf  of 
themselves,  and  all  others  who 
may  come  in  and  contribute  to 
the  expense  of  the  suit,  or  in  be- 
half of  the  town,  to  try  or  es- 
tablish the  rights  of  the  town,  in 
regard  to  its  common  property. 

ib. 

4.  The  Dutch  patent  for  the  town 
of  Hempstead,    in    1644,    con- 
ferred    a     qualified      corporate 
capacity    on    the      inhabitants. 
S.  C.  II.  324 

5.  The  English   patent,   in   1685, 
to  Hempstead,  is  a  confirmation 
of  the  former  Dutch  patent,  and 
was    intended  for  the  same  cor- 
porate purposes.     S.  C.    II.  326 

6.  And  the  freeholders  and  inhab- 
itants,  in  their   town  meetings, 
acted  in  their  collective  capaci- 
ty, in  regard  to  their  common 
lands,   as  well   as  in  the  choice 
of  town  officers,  &c.       S.   C. 

II.  327 

7.  John  Jackson,  the  last  surviving 
patentee  named  in  the  English 
patent,  could  not,  by  his  deed  of 
<he  17th  of  April,  1722,  enlarge 
or  abridge  the  rights  of  the  town 
to   its    common  property  under 
the  patent;  nor  could  he   limit 
or  designate  the  associates  of  the 
patentees.     S.  C.  II.  329 

8.  The  plains,  marshes  and  beaches 
included  within  the  original  pat- 
ent to  the  town  of  Hempstead, 
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continue  the  comi  *on  proporn 
of  the  town,  except  such  parts 
of  the  plains  as  have  been  grant- 
ed by  regular  town  meetings  to 
individuals.  S.  C.  II.  33:5 

9.  The  assessment  of  1685  of  the 
sums  which  the  freeholders  arid 
inhabitants  were  respectively  to 
contribute  towards  the  expenses 
of  obtaining  the  patent  from  the 
English  governor,  furnishes  no 
ground  for  a  partition  of  the  com- 
mon property  of  the  town  among 
individuals,  especially  after  the 
lapse  of  more  than  a  century. 
S.  C.  II.  334 

10.  The  plains,  &c.  remained  com- 
mon, undivided  property  of  the 
town  of  Hejnpstead,  at  the  time 
of  its  division  into  two  towns  in 
1784.  ib 

HUSBAND  AND  WIFE 
Vide  BARON  AND  FEME 


I. 


IDIOTS    AND    LUNATICS 

1.  The  custody  of  a  lunatic's  per- 
son and  estate,  real  and  personal, 
may  be   committed   to  the   next 
of   kin,  although    heir    at    law. 
Matter  of  Livingston,       I.  436 

2.  This   Court,  having   the  whole 
jurisdiction,  in  regard   to   idiots 
and    lunatics,    will    direct    the 
course    of   proceeding,    on   the 
traverse   of  the     inquisition   re- 
turned, in  such  a  manner  as  may 
be   most  useful    and   expedient 
so  as  best  to  inform  its  conscience, 
and  afford  the  safest  conclusion 
at  to  the   existence  of  the  fact 
of  lunacy.     Matter   of  Wendell, 

I.  600 

3.  The  lunatic  may  be  brought  in- 
to Court,  after  the  inquisition  is 
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returned,  and  an  inquiry  be 
made,  by  inspection,  or  an  issue 
may  be  awarded  to  ascertain, 'by 
a  verdict  at  law,  the  existence 
or  continuance  of  the  lunacy. 

ib. 

4.  The    most    usual    and    proper 
course  is,  to  have  the  issue  made 
up  and   prepared  for  trial,  under 
the    direction  of  the   Court,   in- 
stead of  delivering  over  the  rec- 
ord and  traverse,  after    the   at- 
torney-general has  joined   issue 
thereon,  as  practised  in  England, 
under  the  statute  of  2  &,  3  Edw. 
VI.,    which    has    not    been  re- 
enacted  or  adopted  here.         ib. 

5.  At  the  time  of  directing  the  is- 
sue !it  law,  the    Court    will,    if 
necessary,   make    a    provisional 
order  for  the  care  of  the  lunatic's 
estate,  until  the  question  of  lu- 
nacy is  determined.  ib. 

6.  An  inquisition  of  lunacy  taken 
abroad,   or   in  another   state,   is 
not  sufficient  to  authorize  a  sale 
of  the    lunatic's   estate    for    his 
maintenance  ;  but  it  is  sufficient 
to  warrant  the  issuing  of  a  new 
commission  here,  and  may,  per- 
haps,   be    sufficient   ground   or 
evidence  to  warrant  an  inquisi- 
tion here,  on  such  new  commis- 
sion.    Matter  of  Perkins, 

II.  124 

7.  Where  a  person,  from  old  age, 
sickness,  or  other  cause,  becomes 
so    weak    and    incapacitated    in 
mind,  as  to  be  unable  to  manage 
his  affairs,  a  commission  in  na- 
ture of  a  writ  dc  liinatico   inrjui- 
rendo,  may  be  awarded.     JI/«///r 
ofBarkrr,  11.232 

8.  And  where    the    inquisition  of 
such  a  writ  found  the  party,  who 
was  83  years  old,  to  be  "  of  un- 
sound    mind,   and   mentally  in- 
capable of  managing  his  affairs," 
a  committee  of  In-  estate  was 
appointed.  /'//. 

9    A  creditor  of  a  lunatic  may  file 


a  bill  for  the  payment  of  his  djbt 

against  the  committee  of  the  lu 

natic,  without  making  the  luna 

tic  himself  a  party.     Executors 

of  Brasher   v.    Van  Cortiandt^ 

II.  242 

S.  P.     S.  C.  II.  401 

10.  Where  a  creditor  wishes  to  ob- 
tain payment  of  his  debt  out  of 
a  lunatic's  estate,  and  no  inven- 
tory of  the  estate  has  been  filed 
by  the  committee  of  the  lunatic, 
according   to    the    statute,     the 
proper   course  is,   to  cause   the 
committee,  by  citation  or  other- 
wise, to  file  the  inventory,  and 
to    present    a    petition    to    the 
Court  stating  the  amount  of  the 
estate,  debts,  &c.  S.  C.  II  242 

11.  Where  the  real  estate  of  a  luna- 
tic is  ordered  to  be  sold,  the  sale 
is  to  be  conducted  by  the  com- 
mittee,  not   by  the   master,   but 
he,  or  some  other   person,  may 
be  joined  with   the   committee, 
for  that  purpose,  and  to  execute 
the  conveyance.  ib. 

12.  The  usual  course  to  obtain  pay- 
ment of  a  debt  due  from  a  luna- 
tic, is  by  petition  to  this  Court. 
S.  C.  II.  245 

13.  The  real  estate  of  a  lunatic  may 
be   sold   for  the  payment  of  his 
debts,  on  a  bill  filed  by  a  credit- 
or for   that  purpose,    without   a 
petition  of  the  committee  of  the 
lunatic,  under   the  Act  concern- 
ing  Idiots   and    Lunutitf,    &.C. 
sess.  24.  c.  30.  ;  but  the  sale  is  to 
be  conducted  under  the  directions 
of  the  Court,  by   a  master,  and 
the  committee  ofthc  lunatic ;  and 
the  terms  of  sale,  &,c.  must  be 
reported  to  the  Court  for  its  ap- 
probation,    before    any    convey- 
ance is  executed.    S.  C.  II.  40(1 

14.  The  proper  remedy  for  the  cred- 
itor of  a  lunatic  is  in  this  ('<  urt, 
which  has  the  sole  custody  and 
disposal  of  his  real  estate,    and 
not  by  an  action  at  law.  it 
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15.  Where  't  appeared  that  all  the  es- 
tate of  a  lunatic  had  been  ex- 
pended in  his  necessary  mainte- 
nance, the  Court,  on  petition  of 
the  committee,  and  report  of  a 
master,  ordered  the  lunatic  to  be 
delivered  over  to  the  overseers 
of  the  poor  of  the  town.  Matter 
ofM'Farlan,  11.440 

IG.  A  committee  of  a  lunatic  is  en- 
titled to  an  allowance,  by  way 
of  compensation  of  his  services, 
in  receiving  and  paying  out 
moneys,  within  the  equity  of  the 
statute,  (sess.  40.  c.  25.)  au- 
thorizing this  Court  to  make  a 
reasonable  allowance  to  guar- 
dians, executors  and  administra- 
tors, for  their  services.  In  the 
Matter  of  Roberts,  III.  43 

7  In  the  management  of  a  lunatic's 
estate,  the  interest  of  a  lunatic 
is  more  regarded  than  the  con- 
tingent interest  of  those  who 
may  be  entitled  to  the  succes- 
sion ;  and  the  Court,  if  it  be  for 
the  interest  of  the  lunatic,  will 
direct  timber  on  the  land  of  the 
lunatic  to  be  sold.  In  the  Mat- 
ter of  Salisbury,  III.  347 

18.  So  the  real  estate  may  be  con- 
verted into  personal,  or  personal 
into  real,  if  for  the  benefit  of  the 
lunatic.  ib. 

19.  On  the  petition  of  a   lunatic  to 
supersede  the  commission,  and  to 
be  restored  to  his  estate,  on  his 
recovery,  the  Court  will   either 
order  it  to  be  referred  to  a  mas- 
ter, to  take  proof  as  to  the  alle- 
gations in  the  bill,   and   to  ex- 
amine the  lunatic,   if  he  thinks 
fit,  and  to  report  the  proof,  and 
his  opinion  thereon,  01  direct  the 
lunatic    himself    to    attend    in 
Court,  to  be  examined   by  the 
chancellor.      In  the   Matter  of 
Hanks,  III.  567 

29.  Where,  on  the  petition  of  a  re- 
lation of  a  lunatic,  and  who  had 
received   from  him  a  deed  of  a 
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farm,  a  few  days  before  he  find 
ing  of  the  inquisition  of  lunacy, 
an  issue  was  awarded  to  try  the 
fact  of  lunacy,  and  on  the  trial, 
the  party  was  found  to  have 
been  a  lunatic  for  several  years 
preceding,  the  party  traversing 
the  inquisition  was  ordered  to 
pay  costs.  Matter  of  Folgcr, 
IV.  169 

21.  The  prosecutor  of  a  charge  of 
lunacy  is  not,  of  course,  ordered 
to  pay  costs,  where  the  party  is 
found,  by  the   inquisition,  to   be 
of  sound  mind,  if  the  prosecu- 
tion has  been  in  good  faith,  and 
upon  probable  grounds.     Brow- 
er  v.  Fisher,  IV.  441 

22.  A  person  deaf  and  dumb  from 
his  nativity,  is  not,  therefore,  an 
idiot,    or    non   compos    mentis ; 
though   such,  perhaps,   may  be 
the  legal  presumption,  until  h:<? 
mental  capacity  is  proved,  on  in 
quiry  and  examination  for  that 
purpose.  ib. 

23.  On  the  petition  of  a  lunatic,  for 
the  discharge  of  his  committee, 
on  the  ground  of  returned  sani- 
ty, it   is  in  the  sound  discretion 
of  the   Court  to   allow   him   to 
traverse  the  inquisition,  or  to  try 
the  question  by  a  feigned  issue. 
In  the  Matter  of  M' Clean, 

VI.  440 

24.  Where  the  lunacy  was  satisfac- 
torily established  in  the  first  in- 
stance, and   the  opinion  of  the 
Court,  after  repeated  applications 
for  a  discharge  of  the  commit- 
tee    remained    unchanged,   the 
trial  of  the  question  was  directed 
to  be  at  the  expense  of  the  luna- 
tic or  his  friends,  and  not  at  the 
charge  of  his  estate,  which  con- 
sisted of  personal  property  only, 
acquired,  by    the    industry    and 
skill   of   his    wife,    and     barely 
sufficient    for   the    maintenance 
of  herself  and  children,  and  he? 
husband.  ib 
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25.  On  the  petition  of  the  committee 
of  a  lunatic,  without  a  bill  filed, 
the  Court  may  make  an  order  to 
restrain  waste  on  the  real  estate 
of  the  lunatic.     And  for  a  breach 
or   violation  of  such  order,   an 
attachment  will  be  granted,  on 
motion  of  the  committee.     Mat- 
ter of  Hallock,  VII.  24 

26.  A    lunatic    is  not   a    necessary 
party  plaintiff  with  his  commit- 
tee, in  a  bill  to  set  aside  an  act 
done  by  the  lunatic,  under  men- 
tal   imbecility.       Orttcy  v.  Mr.s- 
sere,  VII.  139 

Vide  MARRIAGE. 


IGNORANCE  OF  LAW. 

I .  Every  man  is  to  be  charged  with 
a  knowledge  of  the  law.  Skot- 
we.ll  v.  Murray,  I.  51(5 

2  The  Court  does  not  relieve  par- 
ties from  their  acts  and  deeds 
fairly  done,  on  a  full  knowledge 
of  the  facts,  though  under  a  mis- 
take of  the  law.  Lyon  and 
Brockway  v.  Richmond  and 
others,  II.  51 

3.  Every  person  is  charged,  at  his 
peril,  with  a  knowledge  of  the 
law.  ib. 

4.  Ignorance  of  the  law,  with  full 
knowledge  of  the  facts,  cannot, 
generally,  be  set  up  as  a  defence; 
nor  will  it  protect  a  party  from 
the   operation  of   the     rule    in 
equity,  where  the  circumstances 
would,     otherwise,     create     an 
equitable    bar   to    a  legal  title. 
Storrs  v.  Darker,  VI.  1"G6 


IMPROVEMENTS. 

Vide  AGREEMENT,  III.  BARON  AND 
FKME.  FRAUDS,  (STATUTE  OF,) 
II.  MORTGAGE,  IV.  TIUST 
AND  TRUSTEE.  III. 


INADEQUACY  OF    PRICE 
Vide  AGREEMENT,  III.     FRAUD 

INCUMBRANCE. 
Vide  MORTGAGE 

INDEPENDENT  STATE. 

It  belongs  to  the  government  of  the 
country  to  declare,,  whether  it 
will  consider  a  colony  that  has 
thrown  off  the  yoke  of  the  moth- 
er country  as  an  independent 
state;  and,  until  government  has 
decided  on  the  question,  Courts 
of  justice  are  bound  to  consider 
the  ancient  state  of  things  as 
remaining  unchanged.  Gdston 
and  Schenck  v.  Hoyt,  I.  54:3 

tNFANT. 

1.  Where  a  suit  is  instituted  in  be- 
half of  an  infant,  by  a  prochdn 
aiiiy,  the  Court,  on  a  suggestion 
of  its  being  improperly  instituted, 
will  refer  it  to  a  master  to  inquire 
into  the  circumstances,  and  re- 
port whether  the  suit  is  for  the 
benefit  of  the  infant.     Garr  ana 
others  v.  Drake  and  Garr, 

II.  542 

2.  Where  the  fund  was  clear,  and 
the  rights  of  the  respective  par- 
ties ascertained,  the  Court  direct- 
ed, pending  the  account,  a  part 
of  the  moneys  to  be  paid  to  the 
solicitor  of  infant   plaintiffs,  to- 
wards further  defraying  the  past 
and  future  expenses  of  the  suit, 
and  the  interest  on  the  residue 
of  the  portion  coining  to   such 
infants,  to  be  paid  to  their  mother 
for  their  necessary  maintenance 
and  education.     Methodist  Epis- 
copal Chnrch  and  others  v.  Jaijur> 
and  other*,  III.  I 

3.  Where  a  man  was  married  to  ar 
infant  under    12  years  of  age 
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who  immediate^  declared  her 
ignorance  of  the  nature  and  con- 
sequences of  the  marriage,  and 
her  dissent  to  it;  the  Court,  on 
a  bill  filed  by  her  next  friend,  or- 
dered her  to  be  placed  under  its 
protection,  as  a  ward  of  the 
Court,  and  forbade  all  inter- 
course or  correspondence  with 
her  by  the  defendant,  under  pain 
of  contempt.  Aymer  v.  Rof, 
III.  49 

4.  There  can  be  no  valid   decree 
against    an  infant,     by  default, 
nor  on  his   answer  by  his  guar- 
dian ;  but  the  plaintiff  must  prove 
hi.s  demand  in  Court,  or  before 
u    master,    and    the    infant    will 
have  a   day  in  Court,    after  he 
comes  of  age,  to  show  error  in 
the    decree.     Mills    v.    Dennis 
and  others,  III.  367 

5.  But  if,  instead  of  seeking  a  fore- 
closure of  the  mortgage  against 
the  infant  heir  of  the  mortgagor, 
there  is  a  decree  for  the  sale  of 
the  mortgaged  premises,  the  de- 
cree will  bind  the  infant.          //>. 

6.  A  sale   is  the  most  usual  course, 
as  being  the  most  beneficial  to 
both  parties.  ib. 

7.  But  before  a  decree  for  the  sale, 
there  must  be    a  special  report 
of  a  master,  of  the  proof  of  the 
debt  before  him,  of  the  amount 
due,  and  of  what   part,    if  less 
than  the  whole,  of  the  mortgaged 
promises,  a  sale  will  be  sufficient 
to  raise  the  amount  of  debt,  and 
at  th«  same  time  be  most  bene- 
ficial to  the  isifant.  ib. 

8.  The  Court  may  change  the  es- 
tate   of  infants    from    real    into 
personal,  and  from  personal  in- 
to real,  whenever  it  deems  such 
a  proceeding  most  beneficial  to 
the  infant.     S.  C.  III.  370 

9.  Where  an  infant  is  brought  up 
on  habeas  corpus,  the  Court  will 
inquire  whether  he  is  under  any 
illegal   restraint;    and   if  he  is, 
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will  set  him  at  liberty ;  but  if  there 
is  no  improper  restraint,  the 
Court  will  not,  in  this  summary 
way,  decide  upon  the  right  of 
guardianship,  or  deliver  over  the 
infant  to  the  custody  of  another. 
Matter  of  Wollstonecraft, 

IV.  80 

10.  If  the  infant    is   competent   tc 
form  a  judgment  and  declare  his 
election,  the  Court,  after  exam- 
ination, will    allow    him   to   go 
where  he  pleases  ;  otherwise  the 
Court  will  exercise  its  judgment 
for  him.  ib. 

11.  Maintenance  will  be  allowed  out 
of  the  capital  of  an  infant's  es- 
tate, where  the  principal  is  small, 
otherwise  it  must   be  out  of  the 
interest.     Matter   of  Bostwick, 

IV.  100 

12.  Application  for  maintenance  may 
be  by  petition,  without  bill.     ib. 

13.  A  parent  may  be  allowed  to  be 
reimbursed   out  of  the   infant's 
estate,  for  past  maintenance,    ib. 

14.  Where  a  deed  was  ordered  to  be 
cancelled  as  fraudulent  and  void, 
on  a  bill  for  that  purpose,  filed 
against  the  representatives  of  the 
grantee,  and  a  perpetual  injunc- 
tion granted   against    using   the 
deed  or  record  of  it  in  evidence ; 
the  decree   was  declared    bind- 
ing on  such  of  the  defendants 
as  were  infants,   unless,   within 
six  months  after  coming  of  age, 
they  should  show  cause   to  the 
contrary,  on  being   served   with 
process  for  that  purpose.     Bush- 
nd  v.  Harford,  IV.  300 

15.  The  act  concerning  infants,  9th 
April,  1814,  (sess.  37.  ch.  108.) 
and   the   act  in  addition  thereto, 
March  24th,  1815,  (sess.  38.  ch. 
106.)  authorizing  the  sale  of  an 
infant's  real   estate,   under   the 
order  and  direction  of  the  Court, 
do  not   apply  to  the  case  of  a 
female  infant   who   is   married 
Matter  of  Whitaker,       IV  37£ 
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10  It  is  not  the  usual  practice  of 
the  Court  to  appoint  a  guardian 
to  an  infant,  who  is  a  feme  co- 
vert;  nor  can  the  husband  be 
guardian  for  his  wife,  in  such 
case,  as  to  the  sale  of  her  lands. 

ft. 

17.  These  acts  were  intended  for  the 
better    education    aud    mainte- 
nance of  infants,  and    for  their 
special  benefit ;  not  that  the  pro- 
ceeds of  the  sale  should  be  placed 
at  the  disposition  of  the  husband 
of  the  infant.  ib. 

18.  It  seems,  that  a   female  ward  of 
this  Court  is  not,  of  course,  dis- 
charged from  its  protection,  by 
marriage,  or  without  an  order  of 
the  Court  for  that  purpose.       ib. 

19.  Where  a  conveyance  is  directed 
to  be  made  by  infants,    in  per- 
formance of  an  agreement   en- 
tered into  by  their  ancestor,  in 
his  lifetime,  who  had  stipulated 
to  give  a  deed  with   full  cove- 
nants,   to    the    purchaser,   the 
Court  will  not  order  the  infants 
to  enter  into  personal  covenants, 
but  only  to  release  and  convey 
all  the  title  whereof  their  ances- 
tors died  seised.     Matter  of  El- 
lison, V.  261 

20.  The  principal  of  the   purchase 
money,  in  such  case,  was,  how- 
ever,  ordered    to    be   retained, 
subject   to  the  further  order  of 
the  Court,  or  until   the  infants 
came  of  age,  to  provide   an  in- 
demnity to    the    purchaser,   in 
case     the   title    should,     in  the 
mean  time,  fail.  ib. 

21.  The  Court  will  not  sustain  a  suit 
by  an  infant,  for  the  interest  due 
on   a   legacy,  directed,    by  the 
will  of  the  testator,  to  be  applied 
to     her     education,    when    the 
amount  is  less  than  fifty  dollars, 
and  the  party  may  sue  the  exec- 
utor in  a  Court  of  common  pleas. 
Fullcrton  v.  Jackson,        V.  276 

22.  A  grandfather  has  no  right,  un- 
VOL.  VII.  15* 


der  the  statute,  by  his  will,  to 
appoint  a  guardian  to  his  grand- 
child. Fullerton  v.  Jarltson, 

V.  278 

23.  If  the  grandfather  devises  land 
to    his  grandchild,   and   directs 
the  rents  and   profits  thereof  to 
be   applied,  by  his  executors,  to 
the  education  of  such  grandchild, 
the  executors,  not  the  guardian 
appointed  by  the  surrogate,   are 
entitled  to   apply  the   rents   and 
profits  according  to  the  direction 
of  the  will.  ib. 

24.  And  the  Court  will  not,  on  a  bill 
filed  by  the  infant  and  his  guar- 
dian, direct  the  executors  to  pay 
over  the  rents  and  profits  to  such 
guardian,  but  leave  them  in  the 
hands  of  the  executors,  until  the 
infant  comes  of  age.  ib. 

25.  A  father  of  infant   plaintiffs   is 
not  entitled,  in  that  relation,  to 
demand  the  money  of  the  infant ; 
and  where  they  reside  out  of  the 
state,  a  guardian  should  be  ap- 
pointed here,  in  order  to  make 
a  valid  demand  of  the   money. 
Williams  v.  Storrs,         VI.  353 

Vide  DIVORCE.  EXECUTOR  AND  AD- 
MINISTRATOR. GUARDIAN. 
PRACTICE. 


INFANT    TRUSTEE. 
Vide  TRUST  AND  TRUSTEE,  I. 

INJUNCTION. 

I.  In   what     cases    granted,     and 

against  whom. 
II.    To  stay  waste  or  trespass. 

III.  To  stay  proceedings  at  law. 

IV.  Injunction  for  other  purposes. 
V.    When  dissolved.    • 

VI.    When  made  perpetual. 
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[.  In  what  cases  granted,  and  against 
whom. 

1.  An  injunction  is  never  granted 
against  persons  who  are  not  par- 
ties to  the  suit.     Fellows  v.  Fel- 
lows, IV.  25 

2.  Where  new  facts  are  stated  in  a 
supplemental    bill,    a    fresh    in- 
junction may  be  awarded,  though 
the   former   injunction   was  dis- 
solved on  the  merits.     Fanning 
v.  Dunham,  IV.  35 

3  An  injunction  will  be  granted, 
to  restrain  persons  from  naviga- 
ting with  steam-boats,  in  viola- 
tion of  the  exclusive  privilege 
granted  to  Livingston  and  Ful- 
ton, on  the  waters  lying  between 
Staten  Island  and  Powles  Hook 
and  the  Jersey  shore;  the  same 
being  within  the  jurisdiction  of 
this  state.  Livingston  v.  Ogden 
and  Gibbons,  IV.  48 

4.  Where  the  defendants,  a  bank- 
ing company,  agreed  with  B.  to 
hold  the  bills  of  the  plaintiffs,  a 
banking  company,  subject  to  his 
order,  and  B.  engaged  to  accept 
the  drafts  of  the  defendants,  at  ten 
days'  sight,  for  the  amount,  no 
injunction  lies  to    restrain  the 
bills  in  their  possession!  or  from 
demanding  payment  of  them  of 
the  plaintiffs,  for  the  agreement 
with  B.   merely  suspended  the 
right  of  the  defendants   to    de- 
mand payment  of  the  bills,  until 
10  days  after  the  acceptance  of 
their  drafts  by  B. ;  and  the  sus- 
pension ceased  when  B.   made 
default,  in  accepting  and  paying 
the     drafts.      Washington     and 
Warren    Bank     v.      Farmer's 
Bank,  IV.  62 

5.  A  creditor  in  New-Jersey ,  where 
all  the  parties  resided,  took  from 
the  maker  of  a  promissory  note 
endorsed  by  the  plaintiff,  a  bond 
and  mor^ge,  which  was  ample 
security  for   the   debt ;  and   in- 
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stead  of  resorting  to  the  mort 
gage,  or  the  debtor,  sued  the 
plaintiff,  who  was  transiently  in 
this  state,  at  law :  this  Court 
granted  an  injunction  to  stay  the 
suit  at  law,  until  the  creditor  had 
pursued  his  remedy  on  the  mort- 
gage in  New-Jersey.  Hays  v. 
Ward,  .  %  IV.  123 

C.  Where  an  injunction  has  been 
already  granted,  a  second  in- 
junction will  not  be  granted, 
while  the  other  is  in  force,  un- 
less the  first  has  been  withdrawn 
by  some  agreement  between  the 
parties,  and  satisfactory  reasons 
shown  for  a  renewal  of  it.  Liv- 
ingston v.  Gibbons,  IV.  571 

7.  Nor  will  an  injunction  be  grant- 
ed to  restrain  the  defendant,  who 
was  charged  by  the  plaintiff  with 
navigating   the   waters    of   this 
state  with  a  steam-boat,  in  viola- 
tion of  the  plaintiffs   exclusive 
right,  from  removing   his  boat, 
pending  an  action  at  law,  brought 
to  recover  the  boat  as  forfeited 
under  the  act  of  the  1st  April, 
1811 ;  unless   there  is  a  direct 
and   positive  charge  of  danger 
that  the  boat  will    be  eloigned, 
pending  the  suit  at  law.  ib. 

8.  This  Court  will  grant  and  con- 
tinue  an  injunction  to   enforce 
the  statutes  of  this  state,  giving 
an  exclusive  right  to  certain  per- 
sons to  navigate  the  waters  of 
this  state  with  steam-boats.      The 
North  River  Steam-Boat  Com- 
pany v.  Hoffman,  V.  300 

9.  An  injunction  will  not  be  grant- 
ed to  restrain  the  defendant  from 
diverting   the    water    from    the 
plaintiff's    mill,  by  means  of  a 
tunnel  dug  five  years  ago,  until 
the  plaintiff  had  first  established 
his  right  at  law.     Reid  v.  Gif- 

ford,  VI.  19 

10    An  injunction  will   be  granted, 

on  a  bill  filed  by  a  wife,  who  had 

property  descended  to  her,  du- 
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ring  coverture,  to  prevent  a  cred- 
itor of  the  husband  from  selling 
the  property,  under  an  execution 
issued  on  a  judgment  confessed 
by  the  husband  for  a  bona  Jide 
debt,  until  a  suitable  provision 
was  made  out  of  it,  for  the  wife 
and  her  children.  Haviland  v. 
Myers,  VI.  25 

1.  The  Court  does  not  interfere  by 
an  injunction,  unless  the  party 
applying  for  the  remedy  has  a 
vested  right,  legal  or  equitable, 
which  may  be  greatly  or  ir- 
reparably affected  by  the  acts 
sought  to  be  restrained.  City 
of  Nezo-York  v.  Mopes,  VI.  46 

12.  Where  no  commissioners  of  es- 
timate and  assessment  have  been 
appointed,  under  the  act  relative 
to  opening,  altering,  &.c.  the 
streets  in  the  city  of  New-  York, 
(sess.  36.  ch.  86.  s.  173.)  no 
rights  become  vested,  either  in 
the  corporation  of  the  city,  or  in 
the  owners  of  the  property  to  be 
affected  by  the  proposed  improve- 
ments, in  consequence  of  the 
proceedings  under  the  act,  so  as 
to  prevent  the  corporation,  on 
the  one  hand,  from  abandoning 
their  proposed  plan  of  improve- 
ment, or  the  owners  of  the  prop- 
erty, on  the  other  hand,  from 
using  and  improving  it,  in  any 
manner  they  may  think  fit;  an 
injunction,  therefore,  will  not  be 
granted,  at  the  instance  of  the 
corporation,  to  restrain  the  own- 
ers of  the  property  from  erecting 
buildings  on  the  ground,  or  using 
it,  at  their  discretion.  ib. 

13  On  filing  a  bill  against  an  incor- 
porated banking  company,  charg- 
ing the  defendants  with  a  fraud- 
ulent abuse  of  their  trust,  in  the 
election  of  directors,  an  injunc- 
tion will  not  be  granted,  in  liminr, 
before  answer,  to  restrain  the 
new  directors,  whose  election 
was  colorable  in  law,  from  the 


exercise  of  their  powers;  no: 
will  commissioners  or  receivers 
be  appointed  to  take  charge  of 
the  affairs  of  the  bank,  there 
being  no  impending  mischief,  ir- 
reparable in  case  of  delay.  Og- 
den  v.  Kip  and  others,  VI.  160. 

14.  An  injunction  will    be   granted 
to  restrain  a  defendant  from  ob- 
structing a  street  in  the  city  of 
New-York,  by  building  a  house 
thereon ;    it    being   not   only    a 
public  nuisance,  but  producing 
a  special   injury  to  the  plaintiffs, 
by  affecting   the   enjoyment   of 
their    property  in  the     vicinity, 
and  the  value  of  it.     Corning  v. 
Lowerre,  VI.  439 

15.  Where  a  party  is  in  the  actual  pos- 
session of  an  exclusive  privilege, 
under  color  and  claim  of  title, 
an  injunction  will  not  be  grant- 
ed to  restrain  him  from  the  ex- 
ercise of  his  privilege,  or  the  use 
of  the   means   provided    by  law 
for  its  protection  ;  especially  in 
favor  of  a  party  who  sets  up  no 
particular  right  of  his  own,  but 
merely  denies  the  privilege  of 
the   other    party.     Lansing    v. 
The  North   River  Steam-Boat 
Company,  VII.  162 

II.  Injunction  to  stay  waste   or  tres- 
pass. 

16.  An  injunction  to  stay  waste  will 
be  granted,  though  there  is  no 
suit  pending,  and  though  no  ac- 
tion at  law   can  be  maintained 
against    the   tenant.      Kane   v. 
Vanderburgh  and  others,     I.  11 

17.  An  injunction  is  not  allowed  in 
order  to  prevent  the  repetition  of 
a  trespass  in  entering  and  cut- 
ting   down  timber,  on  land    of 
which   the  plaintiff  is  in  posses- 
sion as  owner,  and  has  adequate 
remedy  at  law  for  the  trespass. 
Stevens  v.  Reckman  and  others 

I.  3l£ 
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18.  Though,  it  seems,  an  injunction 
may  be  allowed  in  a  case  of  tres- 
pass under  very  special  circum- 
stances. Stevens  v.  Beckman 
and  others,  1.  318 

liV  Injunction  lies  to  prevent  a  les- 
see's making  material  alterations 
in  a  dwelling-house,  by  chang- 
ing it  into  a  ware-house  or  store, 
which  would  produce  permanent 
injury  to  the  building.  Doug- 
lass and  others  \.  Wiggins  and 
another,  I.  435 

20.  A  mortgagor   who   has  sold  his 
equity   of   redemption,   without 
taking  any  security  as  indemni- 
ty against  his  bond,  cannot  have 
an    injunction    to    stay    waste, 
against  his  vendee,  on  the  ground 
that  he  will   be  answerable   for 
what  the  land  may  fail  to  satisfy 
the  mortgage.     Brumley  v.  Fan- 
ning and  Devoe,  I.  501 

21.  An  injunction  to  stay  waste  be- 
tween tenants   in  common,  lies, 
in  special  cases ;  as  to  prevent 
one  tenant  in  common  in  pos- 
session, from  cutting  down  tim- 
ber  growing  on  the   land,   arid 
not  wanted  for  the  necessary  use 
of  the  farm.     Hawley  v.  Clowes, 

II.  122 

22.  An  injunction  lies  against  a  mort- 
gagor, in  possession  of  the  mort- 
gaged premises,  to  stay  waste. 
Brady  v.    IValdron    and   Wal- 
dron,  II.  146 

23.  Where  commissioners,  appoint- 
ed   under    the    authority   of  an 
act    of   legislature,   to   drain    a 
swamp,  exceed   their   authority, 
to  the  injury  of  the  plaintiff,   a 
perpetual      injunction     will     be 
granted,  although  there  has  been 
no   trial   at  law ;  the  plaintiff's 
right   to  the  land  being  undis- 
puted.    Belknap  and   others  v. 
Belknap  and  others,         II.  463 

i-1.  On  affidavits  of  a   breach  of  an 
injunction  to  stay  waste,  and  of 
personal  service  of  a  copy  of  the 
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affidavit),  and  of  notice  of  the 
motion,  an  attachment  was  or- 
dered to  bring  up  the  defendant 
to  answer  for  the  contempt. 
Schoonmaker  v.  Gillet,  III.  311 

25.  An  injunction  to  stay  waste  wil' 
not  be  granted,  where  the  right 
is  doubtful,  or  where  the  defend- 
ant is  in  possession,  claiming  ad- 
versely, and    the    plaintiff    has 
brought  an  action  of  ejectment 
to  recover  the  possession,  at  law, 
which  is  undetermined.     Storm 
v.  Mann,  IV.  21 

26.  This    Court    will    not,     unless 
under     very     special      circum- 
stances,    grant     an    injunction 
where  waste  has  been  committed 
by  a  tenant,  to  prevent  timber, 
which  has  been  cut,  from  being 
removed.      Watson  v.    Hunter, 

V.  169 

27.  In   ordinary   cases,    the    Court 
interferes    only  to    stay  future 
waste.  ib. 

28.  Injunctions  are  granted  to  pre 
vent  trespasses,  as  well  as  to  stay 
waste,  where  the  mischief  would 
be  irreparable,  and  to  prevent  a 
multiplicity  of   suits.       Living 
ston  v.   Livingston,         VI.  49? 

29.  As  where  there  was  a  claim  by 
the     defendant    to    estovers    in 
the   land    of  the   plaintiff,   and 
there  had   been  an  action  at  law 
decided  in  favor  of  the  plaintiff, 
and    another   suit  was  pending 
on  the  same  question.  ib. 

30.  An  injunction  is  not   granted  to 
restrain  a  mere  trespass,  where 
the  injury  is  not  irreparable,  and 
destructive  to  the  plaintiff's  es- 
tate, but  is  susceptible  of  perfect 
pecuniary  compensation,  ard  for 
which  the  party  may  obtain  ade- 
quate  satisfaction,  in  the   ordi- 
nary course  of  iaw.     Jerome  v. 
Ross,  VII.  315 

31  It  must  be  a  strong  and  peculiar 
case  of  trespass,  going  to  the  de- 
struction of  the  inheritance,  o^ 
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where  the  mischief  is  remediless, 
to  entitle  the  party  to  the  inter- 
ference of  chancery,  by  injunc- 
tion, ib. 
32.  The  Canal  Commissioners  be- 
ing authorized  by  the  act 
(sess.  44.  ch.  78.)  to  complete 
the  lock  and  dam,  commenced 
in  the  Hudson  river,  between 
~Waterford  and  Troy,  "  in  order 
to  connect  the  C/iamplain  Canal 
with  sloop  navigation; "  the  lock 
and  dam  became  connected  with 
arid  part  of  the  canal ;  and  the 
commissioners,  therefore,  under 
the  act,  (sess.  40.  ch.  262.)  may 
lawfully  enter  on  land  near  the 
Hudson  river,  for  the  purpose  of 
breaking  up  and  taking  away 
stones  from  a  ledge  of  rocks,  in 
the  side  of  a  hill,  sixty  rods  from 
the  river,  and  which  stones  were 
necessary  for  filling  up  and  com- 
pleting the  dam  in  the  river,  by 
which  the  Champlain  Canal 
was  to  be  completed,  &.C.;  and 
this  Court  refused  to  grant  an 
injunction  to  restrain  the  com- 
missioners and  their  agents  from 
entering  on  the  land,  breaking 
up  and  carrying  away  stones, 
Sic.  for  the  dam ;  there  being 
no  unnecessary  damage  to  the 
party.  ib. 

fide  APPEAL..      JURISDICTION. 
PRACTICE. 


I\      Injunction  to  stay  proceedings  at 
law. 

3  .  An  injunction  will  not  be  grant- 
ed to  stay  a  sale  under  an  execu- 
tion, on  the  ground  that  the  judg- 
ment has  been  fully  paid  and 
satisfied ;  for  the  party  has  a 
prompt  and  adequate  remedy  at 
lav*  Lansing  v.  Eddy,  I.  49 

34.  Nor  will  it  be  granted  on  the 
charge  of  usury,  and  the  party 
seeks  a  discovery  of  the  usury, 


and  a  return  of  the  excess  be 
yond  the  lawful  interest ;  for  the 
usury  would  have  been  a  good 
defence  at  law ;  and  no  reason 
was  given  why  the  defendant 
did  not  seek  the  discovery  while 
the  suit  at  law  was  pending,  ib. 

35  Chancery  will  not  relieve  against 
a  judgment  at  law,  unless  tht 
defendant  was  ignorant  of  the 
fact  in  question  pending  the  suit, 
or  it  could  not  be  received  as  a 
defence.  ib. 

S.  P.     Simpson  v.  Hart,  I.  9S 

36.  Where  a  Court  of  common  law. 
after    a   full   consideration  of  all 
the  circumstances  of  the   case, 
refused  to   allow   two  judgments 
to  be  set  off,  this  Court  refused 
to  sustain  a   bill  filed   for   an  in- 
junction and  a  set-off.     Simpson 
v.  Hart,  I.  91 

37.  An  injunction  will  not  be  grant- 
ed to  stay  proceedings  at   law. 
on  a  judgment,  on  the   ground 
that  the  defendant  at  law  was 
prevented,    by  public    business, 
from    making  due   preparations 
for,   and  attending  at  the   trial, 
and  that  the  plaintiff  had,  on  the 
evidence  of  one   witness  whom 
he  had  suborned  to  swear  false- 
ly,  recovered    a    verdict    for    a 
much   larger   sum    in    damages 
than  he    was  justly  entitled   to ; 
and  that  the  Supreme  Court  had 
refused  to  grant  a  new  trial  in 
the  cause.     Smith  and  Mead  v. 
Lotory,  I.  32C 

38.  The  cases    of  relief  in  equity, 
against  judgments  at  law,  found- 
ed in  fraud,  are,  when  the  fraud 
goes  to  the  whole  judgment,  and 
not  to  the  mere  excess  of  dam- 
ages in  a  case  properly  sounding 
in  damages ;  and  when  the  fraud 
could  not  have  been  met  and  de- 
feated at  the  trial.     S.  C.,  I.  :W:l 

39.  On   a   bill    for    discovery  on   a 
charge   of  usury,  an  injunction 
M  ,11  not  be  granted  to  Slav  pro 
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ccedings  at  law  on  the  note,  or 
usurious  contract,  unless  the 
plaintiff  tenders,  or  brings  into 
Court,  the  money  actually  lent, 
and  the  lawful  interest  thereon. 
Rogers  v.  Rathbun,  I.  367 

S  P.  Tapper  and  another  v.  Powell 
and  others,  I.  439 

40.  This  Court  will  not  grant  an  in- 
junction to  stay  an  action  at  law 
on  an  award,  on  the  ground  that 
the  plaintiff  was  surprised  by  the 
principal  witness  for  the  defend- 
ants swearing  falsely  before  the 
arbitrators,  and  that  he  could 
have  proved  the  falsehood  of 
the  testimony,  if  the  arbitrators 
would  have  adjourned  the  hear- 
ing for  that  purpose,  which  they 
refused  to  do,  though  requested 
by  the  plaintiff,  who  offered  to 
enlarge  the  time  of  making  the 
award.  Woodworthv.  Van  Bus- 
kirk  and  Slocum,  I.  432 

41  Where  a  defendant  in  an  action 
at  law    has  not  used  due  dili- 
gence in  making  his  defence,  or 
in  applying  to  this  Court  for  a 
discovery,  to   assist   his  defence 
at  law,  if  necessary,  he  cannot, 
after  a  verdict  against  him,  ob- 
tain the  aid  of  this  Court  to  stay 
the  proceedings    at  law,  or  to 
have   a   new    trial.     Barker  v. 
Elkins  and  Simpson,         I.  465 

42  It  seems,  that  this  Court  will  not 
sustain  a  bill  of  discovery  an'd  an 
injunction,    merely    to    procure 
such  admissions  by  the  party  as 
might   be   used   in  mitigation  of 
damages,  in  an  action  of  trespass 
at  law,  unless,  perhaps,  in  very 
special     cases.       Gclston     and 
Schenck  v.  Hoyt,  I.  543 

43.  In  injunction  causes,  where  the 
title  at  law  is  admitted,  or  no 
discovery  is  sought  for  to  aid  a 
defence  at  law,  an  injunction 
will  be  granted  upon  te:rms  only, 
so  as  to  leave  the  party  to  pro- 
ceed to  trial  and  judgment  at 
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law.     Ham     \.     Kchuyler    and 
others,  II.  140 

44.  Relief  will  nov  be  granted  for  the 
purpose   of  a   new  trial  at  law, 
where  the  party  lost  his  oppor- 
tunity of  defence    by  his   own 
negligence.     Dodge  and  others 
v.  Strong,  II.  228 

45.  Where  a  rule   for  a  new    trial 
was    granted    by   the   Supreme 
Court,  on  conditions    which  the 
party  failed    to  perform   within 
the  time  prescribed  by  the  rule, 
this  Court  refused  its  aid,  it  not 
appearing  that  the  failure  arose 
from  the  act  of  the  opposite  par- 
ty, or  from   unavoidable  neces- 
sity, ib. 

46.  A  bill  of  peace,  to  prevent  liti- 
gation at  law,  is  allowed  only  in 
case  the  plaintiff  has  satisfactori- 
ly established  his  right  at  law, 
or  where  the  persons  who  con- 
trovert the  right  are  so  numerous 
as  to  render   an  issue,  under  the 
direction  of  the  Court,  necessary 
to  bring  in  all  the  parties  con- 
cerned,   and    to   prevent   multi- 
plicity of  suits.       Eldredge   v. 
Hill  and  Murray,  II.  281 

47.  On  a  bill  of  discovery  for  matters 
material   to  the  defence  of  the 
party  in  a  suit   at  law,   the  na- 
ture of  the  defence  at  law   must 
be  stated,  otherwise  this  Court 
will    not    grant    an    injunction. 
M'Intyre  and  others  v.  Mancius 
and  Brown,  III:  45, 

48.  An  agreement  on  the  part  of  a 
creditor     to   collect   the    money 
ratably,  of  the   several   parties 
to  a  note,  on  their  giving  a  bond 
and  judgment   for  the   amount, 
was  enforced,    by  enjoining   all 
further  proceeding  on  the  judg- 
ment against  the  plaintiff,  on  his 
paying  into  Court  his  ratable  pro- 
portion, &c.     Briggs  v.   Law, 

IV.  22 

49.  Where  F.   was  induced   by  the 
representation  of  R.  that  he  had 
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discovered  a  valuable  coal  mine 
on  the  bank  of  the  Ohio  river, 
to  enter  into  a  contract  for  the 
purchase  of  a  tract  of  land,  sta- 
ted by  R.  to  embrace  the  mine ; 
and  besides  paying  to  R.  4400 
dollars,  F.  covenanted  to  pay 
him  one  thousand  dollars,  an- 
nually, for  twenty  years;  but 
which  annuity  was  to  cease,  if, 
after  the  mine  was  faithfully 
worked  by  F.,  it  should  not  pro- 
duce, at  least,  12,000  chaldrons, 
&c.,  and  the  land  was  accord- 
ingly conveyed  by  R.  to  F.  It 
appearing  that  there  was,  in  fact, 
no  coal  mine  within  the  boun- 
daries of  the  land  conveyed, 
though  there  was  coal  adjoining 
it,  in  the  bed  of  the  river,  which 
was  navigable,  deep  and  rapid  ; 
but  the  working  of  the  mine,  if 
practicable,  would  be  hazard- 
ous, expensive,  and  unprofita- 
ble ;  the  contract  on  the  part  of 
F.  was  held  to  be  founded  in 
mistake  and  misrepresentation, 
and  R.  was  perpetually  enjoined 
from  bringing  any  suit  against 
F.  to  recover  the  annuity  so 
agreed  to  be  paid  him.  Dale 
v.  Roosevelt,  V.  174 

Injunction  to  stay  proceedings  for  the 
performance  of  an  award,  vide 
AWARD. 

Vide  AGREEMENT,  I.  ASSIGNMENT. 
EXECUTION.  JUDGMENT.  LOAN- 
OFFICERS.  VENDOR  AND  PUR- 
CHASER. 


i  V.  Injunction  for   other    purposes. 

60.  Injunction  granted  to  stay  pro- 
ceedings on  power  of  sale  in  a 
mortgage,  on  payment  of  costs 
by  plaintiff,  and  his  paying  into 
Court  the  amount  reported  to  be 
due  by  a  master.  Hine  v.  Jfan- 
('</,  I.  6 


51.  An  injunction  will  be  granted 
to  secure  to  a  party  the  enjoy- 
ment of  a  privilege  conferred  by 
statute,  of  which  he  is  in  the 
actual  possession,  and  when  his 
legal  title  is  not  put  in  doubt 
Croton  Turnpike  Company  v 
Ryder  and  others,  1.611 

52  As  where  a  turnpike  company, 
incorporated  with  the  exclusive 
privilege  of  erecting  toll  gates  and 
receiving  toll,  had  duly  opened 
and  established  the  road,  with 
gates,  &-c. ;  and  certain  persons, 
with  a  view  to  avoid  the  payment 
of  toll,  opened  a  by-road  near 
the  turnpike,  and  kept  it  open 
at  their  own  expense  for  the  use 
of  the  public,  by  which  travellers 
were  enabled  to  avoid  passing 
through  the  gate  and  paying  toll 
to  the  plaintiffs;  the  Court  grant- 
ed a  perpetual  injunction  to  pre- 
vent the  defendants  from  using, 
or  allowing  others  to  use,  such 
road,  and  ordered  the  same  to 
be  shut  up.  ib. 

53.  An  act  of  the  legislature  for  the 
incorporation  of  a  bank,  appoint- 
ed certain  commissioners,  for  the 
special  and  sole  purpose  of  re- 
ceiving subscriptions,  and  they 
were  directed  "  to  apportion  the 
excess  of  shares  among  the 
several  subscribers,  as  they 
should  judge  discreet  and  prop- 
er." A  bill  was  filed,  charging 
inequality  and  partiality  in 
making  the  apportionment,  and 
an  injunction  granted  :  the  com- 
missioners, in  their  answer,  de- 
nied the  allegation  of  partiality, 
and  the  injunction  was  dissolved. 
Ilaight  and  others  v.  Day  nnn 
others,  1 .  M 

54  A  creditor  at  large,  or  before 
judgment,  is  not  entitled  to  the 
interference  of  this  Court  i>y  in- 
junction to  prevent  the  debto; 
from  disposing  of  his  piopcrty  in 
fraud  of  such  creditor.  Wig- 
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gins  and  Bocrum  v.  Armstrong 
and  others,  II.  144 

55  This  Court  has  a  concurrent 
jurisdiction  with  Courts  of  law, 
in  a  case  of  private  nuisance,  by 
diverting  or  obstructing  an  an- 
cient water  course,  and  may 
issue  an  injunction  to  prevent 
the  interruption,  though  the 
plaintiff  has  not  established  his 
title  at  law.  Gardner  v.  Trus- 
tees of  Newburg,  II.  162 

56.  In    what    cases    an    injunction 
may  properly  issue.      Attorney- 
General  v.  Utica  Insurance  Com- 
pany, II.  379 

57.  Carrying  on  banking  operations, 
contrary  to   the   statute,   is   not 
such   a  mischief,  or  public  nui- 
sance,   that   this    Court    would 
grant  an  injunction  to   restrain 
the  party,  even  if  it  had  jurisdic- 
tion over  public  nuisances,  which 
it  seems  it  has  not.  ib. 

58.  Where  the  bill  charges  an  exec- 
utor or  trustee  with  abusing  his 
trust,  &c.,  an  injunction  will  not 
be  awarded  in  the  first  instance, 
but  a  receiver  may  be  appointed. 
Boyd  and  Wickham  v.  Murray, 

III.  48 

59.  Where  the  testator  devised  his 
real   and   personal  estate  to  his 
executors,   for   the  payment   of 
his  debts :  on  a   bill   for   an  ac- 
count, stating,  that  the  executors 
refused  to  distribute  the  personal 
estate,  and  to  sell  and  distribute 
the  proceeds  of  the    real   estate 
ratably  among  the  creditors,  and 
threatened  to  transfer  it  to  secure 
certain    favorite   creditors,    who 
are  entitled  to   no  preference  at 
law    or     in    equity,    the     Court 
granted  an  injunction  to  restrain 
the  executors  from  selling  or  dis- 
posing of  the  estate.     Dcpau  v. 
Moses  and  others,  III.  349 

f)0.  The  apprehension  of  one  partner 
that,  the  others  will  misapply  the 
partnership  funds,  and  abuse  his 
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trust,  is  not  a  g.  ound  for  an  in- 
junction to  restiain  him  from 
interfering  with  the  partnership 
aceo'ints  and  effects.  Wood- 
ward  v.  Schatzc.l  and  others, 
III.  415 

61.  Injunction  granted  to  restrain 
commissioners  from  proceeding 
to  sell  lands,  to  pay  the  sums  as- 
sessed, under  the  act  to  amena 
the  act,  entitled,  an  act  to  incor- 
porate the  Ulster  and  Orange 
Branch  Turnpike  Company, 
(sess.  40.  ch.  213.)  for  making 
the  road,  so  as  to  give  the  own- 
ers of  the  lands  an  opportunity 
to  complete  the  road  themselves, 
through  their  own  lands,  within 
the  second  section  of  the  act, 
according  to  its  true  construc- 
tion. Couch  v.  P.  and  D.  of 
the  Ulster  and  Orange  Branch 
Turnpike  Company,  IV.  26 

Vide   EXECUTOR  AND    ADMINISTRA- 
TOR, II.     STATUTE 

VideV.  VI. 


V.    When  dissolved. 

62.  If  the   answer   denies    all    the 
equity  of  the  bill,  the  injunction 
to  stay  proceedings  at  law,  will 
be    dissolved    of  course;   other- 
wise, it  will  be  continued   until 
the  hearing ;  and   where   it  may 
be    necessary  to     ascertain  any 
matter  of  fact,  for  the  information 
of  the   Court,   it  must  be  on  an 
issue   at  law,   awarded  for   that 
purpose.     Hoffman    v.    Living- 
ston, 1.211 

63.  Affidavits,   ex  parte,   cannot   be 
read   in  opposition  to   a  motion 
made,  on  the   coming   in  of  the 
answer,  to  dissolve  an  injunction 
restraining  one   copartner    from 
using   the    copartnership    name, 
or  doing   any  act  relative  to  the 
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partnership   concern,  or   in  sup- 
port of  the  allegations  in  the  bill. 
Eastburn  and  Dowries  v.    Kirk, 
I.  444 

til  If  all  the  defendants  are  impli- 
cated in  the  same  charge,  the 
answer  of  all  will,  in  general,  be 
required ;  but  if  the  defendant, 
on  whom  the  gravamen  of  the 
charge  rests,  has  fully  answered, 
that  may  be  sufficient.  Depey- 
atcr  v.  Graves  and  others, 

II.  148 

60.  But  where  the  answer  of  all  the 
defendants  can  and  ought  to 
come  in,  yet  if  the  plaintiff  does 
not  take  the  requisite  steps,  with 
all  reasonable  diligence,  to  ex- 
pedite his  cause,  the  injunction 
may  be  dissolved.  ib. 

66.  As  where  an  injunction  had  been 
granted  to  stay  a  suit  at  law, 
and  some  of  the  defendants  had 
answered,  but  the  plaintiff  had 
neglected  for  nine  months  to 
take  any  steps  to  compel  the 
other  defendants  to  appear  and 
answer,  or  to  have  the  bill  taken 
pro  confesso  against  them,  the 
injunction  was,  on  motion,  dis- 
solved, ib. 

f>7.  Affidavits,  ex  parte,  are  not  al- 
lowed to  be  read  in  support  of 
an  answer,  on  a  motion  to  dis- 
solve an  injunction.  Roberts 
and  Boyd  v.  Anderson,  II.  202 

68  Where  the  bill  on  which  an  in- 
junction was  issued,  to  stay  pro- 
ceedings at  law,  in  an  ejectment 
suit,  charges  the  deeds  on  which 
the  defendant  sets  up  his  title  at 
law  to  be  frni'dulent,  the  injunc- 
tion will  not  be  dissolved  on  the 
coming  in  of  the  answer,  unless 
it  be  full  and  satisfactory  as  to 
the  fraud,  but  will  be  continued 
until  the  hearing.  ib. 

69  Stating  that  the  defendants  were 
rot  privy  to  any  fraud,  and  were 
boiut  fide  purchasers ;  that  they 
l>dieie  «ln:   title   was  good,  and 

Vo:,.  VII.  16* 


that  they  do  not  know  or  believe 
that  the  deeds  under  which  the* 
derive  their  title  were  fraudulent 
is  not  sufficient.  ib 

70.  The  granting  and  continuing  of 
injunctions   rests   in  the   discre 
tion  of  the  Court,  to  be  governe«. 
by  the  nature  and  circumstance^ 
of  the  case.  ib 

71.  An  injunction  will,  in  general 
be   dissolved    wher    an    answer 
comes   in,   and   denies   all    the 
equity  of  the  bill.     S.  C.  II.  20f 

72.  If   the    party  obtaining    an  in 
junction  to  stay  proceedings  a 
law,  neglects  to  deposit  100  dol- 
lars at  the  time,  pursuant  to  the 
43d  rule  of  the  Court,  the  irregu- 
larity will   be   cured   by  his   de- 
positing that  sum  before   a  mo- 
tion   is   made     to   dissolve    the 
injunction,  but  he  must  pay  the 
costs  of  the  motion.     Skinner  v. 
Dayton  and  others,  II.  226 

73.  So,  if  he  omits  to  enter  the  order 
for     the     injunction    with    the 
register,   at   the  time,  a  subse- 
quent entry  of  it,  before  motion, 
will  cure  the  neglect,  but  he  will 
have  to  pay  costs.  ib. 

74.  A  creditor  filed  a  bill  to  set  aside, 
or  to  obtain  relief  against  a  judg- 
ment   confessed    by  his    debtor 
in  the   Supreme   Court,   on  the 
ground  of  Iraud,  and  obtained  an 
injunction  to  stay  all  proceedings 
on  the  judgment ;  and  while  the 
suit  was  pending  in  this  Court, 
he   proceeded    at  law,   and    re- 
covered  judgment    aguinst    his 
debtor,    and    issued     execution 
thereon,  under  which  the  prop- 
erty of  the  debtor  was  advertised 
for  sale.     The  Court  refused  to 
dismiss  the   bill,  on  the'  petition 
of  the   defendants;  but  ordered 
the  plaintiff  to    make   his   elec- 
tion, either  to  stay  his  execution 
at   law  during  the  continuance 
of  the  injunction,  or  consent  to 
have   the   injunction  dissolved 
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a:,  i  he  j.'a.ir.iS"  refusing  to 
make  an  election,  the  injunction 
was  forthwith  dissolved.  Liv- 
ingston v.  Kane  and  others, 

III.  224 

Jo.  When  the  answer  of  the  defend- 
ants denies  all  the  equity  of  the 
bill,  the  injunction  will  be  dis- 
solved of  course.  Couch  v.  Ul- 
ster and  Orange  Turnpike  Com- 
pany, IV.  26 

76.  Where  an  injunction  had  been 
granted  to  stay  a  sale   under  a 
power  contained  in  a  mortgage, 
a   few  days   before   the  expira- 
iion  of  the  six  months'  notice,  it 
was  dissolved,  after  answer,  on 
terms:    viz.    giving   six   weeks' 
further  notice  of  the   time   and 
place  of  sale,   and   a  reference, 
in  the  mean  time,  to  a  master  to 
ascertain  the  balance  due,  &,c. 
Nichols  v.   Wilson,         IV.  115 

77.  When  an  injunction  is  allowed 
by   the    chancellor,  the   defend- 
ant, before  he  puts  in  an  answer, 
may  move  to  dissolve  the  injunc- 
tion, on  the  ground  of  a  want 
of  equity  in  the   bill.      Minturn 
v.  Seymour,  IV.  173 

78.  Where   the   defendant,    in    an- 
swer to  an  injunction  bill,  admits 
the  equity  of  the  bill,  but  sets  up 
new  matter  of  defence  on  which 
he  relies,  the   injunction  will  be 
continued  to  the  hearing.     Min- 
turn v.  Seymour,  IV.  497 

79.  Where  an  injunction  has  been 
voluntarily  dissolved  by  the  plain- 
tiff, or  having  been  dissolved  by 
an  order  obtained  by  his   agent 
or  solicitor,   without  his  knowl- 
edge or  consent,  but  which  was, 
afterwards,  recognized  and  act- 
ed upon  by  him,  the  injunction 
will    not   be   renewed    upon  his 
petition,  without  some  new  and 
special  reasons,   which  did  not 
exist     when    it    was    originally 
granted   or   dissolved.     Living- 
ston v.  Gibbons,  V.  250 
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80.  An  injunction  to  stay  proceed 
ings  under  a  power  to  sell,   con 
tained  in  a  mortgage,  was   re- 
tained,  though   it  appeared  that 
the     mortgage     hac     ^een   dis- 
charged, until  an  action  at  law, 
brought  by  the  plaintiff  against 
the  defendant  on  tie  covenant 
of  seisin  in  his  deed  to  the  plain- 
tiff,   was     decided       Tillou    v. 
Sharpsteen,  V.  260 

VI.    When  made  perpetual. 

81.  Where  the   plaintiff  and   those 
under   whom   he    claims,    have 
been  in  the  quiet  and   uninter- 
rupted  possession    of   land,    for 
above  twenty-Jive  years :  an  in- 
junction restraining  the  defend- 
ants   (the   corporation     of    the 
city  of  New-York]   from  enter- 
ing and  digging  down  the  ground 
so  possessed  by  the  plaintiff,  was 
granted  and  made  perpetual,  or 
until  the  defendants  shall   have 
established,  by  due  course  of  law, 
their  right  to  the  ground  in  ques- 
tion.     Varick  \.    The.  Corpora- 
tion of  the   City  of  New -York, 

IV.  53 

82.  Where,  on  a  sale  of  land,  mills, 
&c.   in  the  possession  of  the  de- 
fendants,   under    an   execution 
against  them,  the  deed  executed 
by  the   sheriff,    by  mistake,    did 
not  include  the  who]e  premises 
advertised  and  soli,  *he  sheriff 
having    taken    the-    description 
from   an  original   tide   deed   for 
72  acres,  without    adverting  to 
subsequent  con*^'  inces,  of  some 
small     parcels,     '.Jijoinir»g     the 
original    premise     the    defend- 
ants  and   all   ya-.ies   supposing 
the  sheriff's  ceid  rncu.ded  the 
whole,  arid  the  purchaser  having 
bid  and  paid  a  price  according- 
ly :  Decreed,  that  the  defendants 
be    perpetually     enjoined    from 
prosecuting   the   ejectment  suit 
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at  law,  brought  by  them  to  re- 
cover the  parcels  of  land  not 
included  in  the  sheriff's  deed  to 
the  purchaser;  and  that  they 
execute  to  the  purchaser  a  re- 
lease of  all  their  right  and  title 
to  the  same.  DC  Riemer  v. 
Cantillon,  IV.  85 

S3.  Where  a  deed  was  ordered  to 
be  cancelled,  as  fraudulent  and 
void,  the  defendants  and  all  per- 
sons claiming  under  it,  were 
perpetually  enjoined  from  using 
the  record  of  it,  as  evidence  of 
title.  Bushnel  v.  Harford, 

IV.  301 

84.  Where  one  has  a  grant  of  a 
ferry,  bridge,  or  road,  with  the 
exclusive  right  of  taking  toll, 
and  another  ferry,  bridge,  or 
road,  is  erected  so  near  it  as  to 
create  a  competition  injurious 
to  such  franchise,  it  is,  in  that 
respect,  a  nuisance ;  and  this 
Court  will  grant  a  perpetual  in- 
junction to  secure  the  enjoy- 
ment of  the  statute  franchise, 
and  prevent  the  use  of  the  rival 
establishment.  Newburgh  Turn' 
pike  Co.  v.  Miller,  V.  101 

Vide  STEAM-BOATS.     JURISDICTION. 
PRACTICE. 

INQUISITION  OF    LUNACY. 
Vide  IDIOTS  AND  LUNATICS. 

INSOLVENT. 

1.  The  assignees  of  an  insolvent, 
who  had  obtained  his  discharge 
under  the  insolvent  act,  must  be 
parties  to   a  bill  brought  to  en- 
force the  execution  of  an  agree- 
ment,  or   trust,   relative   to  his 
estate,  existing  prior  to  his  as- 
signment.    Movan  v.  Hays, 

1.339 

2.  A  re-assignment  to  the  insolvent, 
by  his   assignees,   of  all  the  re- 
siduary  interest   in   his   estate, 


made  without  the  assent  cf  i  : 
creditors  of  ths  ii  so' vent,  n 
terested  in  the  residuum,  is  voio 

ib 

3.  Where    a    party  has    been  dis- 
charged under  the  insolvent  act 
and  assigned    his  property  pur- 
suant to  the  act,  an  application 
cannot  be  sustained,  in  relation 
to  his  property,  or  interest,  with- 
out making  his  assignees  parties. 
Sells  v.  Administrators  of  Hub- 
bell,  II.  394 

4.  A  creditor,  who   has  the  body 
of  his  debtor  in  execution,  can 
not  be  a  petitioning  creditor  un- 
der the  insolvent  act ;  nor  is  he 
entitled  to  apply  to  a  judge  for 
an  assignment  of  a  debtor's  es- 
tate, under  the  9th  section  of  the 
act,  sess.  36.  c.  98.    1  N.  R.  L. 
460.    464.    Beatty   v.   Beatty, 

II.  430 

5.  An  insolvent  debtor  may,  bona 
Jide,  assign  his  property  to  trus- 
tees, before  it  has  become  bound 
by   any   lien,   in     trust,    for  the 
benefit  of  all   his  creditors;  and 
the  assent  of  the  creditors  is  not 
necessary  to  give   legal   validity 
to  the  deed  of  assignment.     Ni- 
coll  v.  Mumford,  IV.  522 

6.  But  where  the  assignment  is  di- 
rectly to  the   creditors,   without 
the  intervention  of  trustees,  the 
assent   of  the    creditors    is    re- 
quisite to  give  it  legal  validity. 

ib. 

7.  A    discharge,    under   the    insol- 
vent   act   of  this   state,    passed 
April  12,  1813,    (sess.   36.  ch. 
98.)  is  not  a  bar  to  a  suit  here 
upon  a  contract  made,  or  debt 
contracted,    between  parties    in 
another      state,     and     residing 
there    at    the   time.     Ificks   v. 
Hotchkiss,  VII.  297 

8.  It  seems,  that  a  discharge,  under 
the   insolvent   act,    from    debts 
contracted      within    this     state, 
after  the  passing  of  the  ac*,  i; 
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valid ;  the  act,  in  such  case, 
being  prospective  in  its  opera- 
tion, is  considered  constitutional. 
Hicks  v.  JJotchkiss,  VII.  297 

Vide  DEBTOR  AND  CREDITOR. 
PARTNERSHIP.  TRUST  AND 
TRUST  2. 

INSURANCE. 

Inhere  G.,  being  about  to  depart 
from  New- York  on  a  voyage  to 
the  East-Indies,  gave  an  order 
for  insurance  on  his  life  to  the 
amount  of  3,000  pounds  sterling, 
which  was  accepted  by  the  In- 
surance Company  in  London, 
and  the  agents  of  J/.,  who  under- 
took to  complete  the  business, 
paid  the  premium  for  one  year, 
and  received  the  policy  for  that 
amount,  to  continue  for  10  years, 
at  the  election  of  G. ;  but  M. 
afterwards,  alleging  that  there 
was  a  mistake,  without  the 
knowledge  or  consent  of  G , 
procured  this  policy  to  be  can- 
celled by  the  insurers,  and 
another  policy  to  be  executed  by 
them  for  450  pounds,  the  differ- 
ence of  premium  being  refund- 
ed by  the  insurers  :  it  was  held, 
that  M.,  by  thus  procuring  a 
traiid  and  existing  contract  of 
insurance  to  be  cancelled,  sub- 
stituted himself  for  the  insurers, 
and  was  answerable  to  the  legal 
representative  of  G.,  who  died 
within  a  year,  for  the  amount 
insured  by  the  original  policy, 
after  deducting  the  premium. 
Gray  v.  Murray,  III.  167 

Vide  AGENT.     PLEADING,  IV. 

INTEREST. 

I  Interest  upon  interest,  or  com- 
pound interest,  is  never  allowed, 
unless  in  special  cases ;  as  where 
there  is  a  pet  dement  of  the  ac- 
counts between  the  parties,  after 
24 


interest  has  become  due,  or  there 
has  been  an  agreement  for  thai 
purpose,  subsequent  tc  the  origi- 
nal contract ;  or  a  master's  report, 
computing  the  amount  of  princi- 
pal and  interest,  has  oeen  con- 
firmed. The  State  of  Connecti- 
cut v.  Jackson,  I.  13 
Vide  Barrow  and  others  v.  Rhine- 
lander,  I.  550 

2.  An  agreement  made  at  the  time 
of  the  original  contract,  to  allow 
interest    upon    interest,    as     it 
should  become  due,  is  not  to  be 
supported.      The  State  of  Con- 
necticut v.  Jackson,       I.  14.  16 

3.  Rule  for  casting  interest  where 
partial     payments     are     male. 

S.  C.     I.  17 

4.  Where    an    administrator     em- 
ployed the  moneys  belonging  to 
his    intestate's   estate,    in  trade, 
for  his  own  benefit,  of  the  profits 
of  which  he  refused  to  give  any 
account,  the  master,  in  stating 
an   account,    after    allowing    a 
reasonable   time    for    the  settle- 
ment of  the  estate,  charged  com- 
pound interest,    making    annual 
rests   in  the   accounts   for   that 
purpose,  which    was   confirmed 
by    the     Court.       Schicjfelin   v. 
Stewart  and  others,  I.  620 

5.  The  correct  and  legal  mode  of 
computing   interest,   on  an   ac- 
count between  debtor   and  cred- 
itor, where  partial  payments  are 
made,  is  first  to  carry  the  pay- 
ment to  the  extinguishment  of 
the    interest   due,    and    if  such 
payment   exceeds    the    interest 
due  at  the  time,  then  to  deduct 
the  surplus  only  from  the  princi- 
pal, and  compute  interest  on  the 
balance   to    the    next   payment. 
Stoughton  v.  Lynch,        II.  200 

6.  Whether  the  practice,  prevailirg 
among    merchants,    in    settlir  g 
their  accounts,  to  state  an  inter- 
est account,  on  which  interest  if 
charged  on  each  item  cf  princ» 
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pul  on  the  debit  side,  and  credit- 
ed on  each  item  on  the  credit 
side  of  the  account,  and  a 
balance  of  such  interest  account 
struck,  and  added  to  the  balance 
of  principal,  is  to  be  adopted  in 
the  settlement  of  accounts  be- 
tween merchant  and  merchant? 
Queer e.  ib. 

7.  But  where  a  master,  under  an 
order  of  reference  to  him,  in 
stating  an  account  between  the 
parties,  who  were  partners  in 
trade,  adopted  ihis  mercantile 
usage,  the  amount  was  allowed 
to  stand,  there  being  evidence 
before  the  master  that,  from  the 
books  of  account,  and  otherwise, 
the  parties  themselves  had  fol- 
lowed this  usage,  and  the  calcu- 
lation was  so  made  by  an  emi- 
nent merchant,  to  whom  the  ac- 
counts were  referred,  with  the  con- 
sent of  the  parties,  who  did  not 
question  the  statement,  when  it 
was  brought  in  to  the  master,  it. 

S.  Unsettled  accounts  do  not  bear 
interest.  Consequa  v.  Fanning 
and  others,  III.  587 

9.  Where  a  balance  of  an  account 
is  paid  without  any  charge  of 
interest,  interest  cannot  after- 
wards be  demanded.  ib. 

10.  Interest  is  payable  according  to 
the  laws  of  the  country  where 
the   debt   is  contracted,   and    is 
to  be  paid.  ib. 

11.  Where  a  Chinese  merchant  con- 
signs goods  to  a   rrei  chant   in 
NeW'York   for   sale,  which  are 
delivered  at  Cantcn  tc  the  agent 
of  the  New- lotk  me  char.:  who 
neglects  tc   remit  the  proceeds 
to  the  consigroi,  the  ia^ei  is  er- 
titled  to  interest  en  the  arncir.  „, 
accordir^  to  the  law   and   cus- 
tom of  China,  being  twelve  per 
cent.  U>. 

'.'Z.  On  a  bond  conditioned  to  pay  with 
interest  at  six  per  cent.,  for  the 
security  of  which  a  mortgage  is 


taken,  the  obligee,  after  a  for 
feitureofthe  bond,  is  not  enti 
tied  to  seven  per  cent.,  the  lawfu. 
interest ;  but  interest  is  to  be 
paid  according  to  the  contract, 
until  it  ceases  to  operate  by  be- 
ing merged  in  the  decree.  Mil- 
ler v.  Burroughs,  IV.  436 

13.  Where  M.,  being  the  owner  of  a 
contiguous  tenement,  was  bound 
to  contribute  to  the  expense  of 
a  new  party  wall,  and  sold   his 
tenement   to   D.,   engaging    to 
indemnify  M.  against  the  plain- 
tiff's    claim     to     contribution : 
Held,  that  M.  was  borfnd  to  pay 
interest  on  the  amount  of  the 
contribution,  as    ascertained   by 
a  master,   and  wh'ch  was  a  Vtn 
on  the  wall,  from  the  time  it  v  as 
demanded     and     refused ;    and 
that   the    bill  against   D.,    who 
was  properly  made   a  party  de- 
fendant, was  dismissed  without 
costs.     Campbell  v.  Mesier  and 
Dustan,  VI.  21 

14.  Compound   interest   is    not    al- 
lowed, unless  on  a  special  agree- 
ment in  writing,  after  the  lawful 
interest  has  become  due.     The 
agreement,  to  be  valid,  must  be 
prospective   in  its  operation  ;  as, 
that  the  interest  then  due   ana 
payable,     shall     carry     inteies*. 
thereafter.      Van  Bcnschoottn  \. 
Laioson,  \'I.  313 

15.  An  agreement  made  at  the  time 
of  the  original  contract  or  loan, 
that  interest  shall  begin  and  run 
upon  the    lavvfi  1    interest,    from 
the  period  stij  Uated  for  its  pay 
ment,  is  not  valid.  ib 

16.  Where  money  is  lent  to  be  pa  a 
at  or  on  a  certain  day  specified 
with  interest  to  bo   paid    in  the 
mean    time,    at   stated    periods 
the  borrower  cannot,  by  tender 
ing  the  debt  or  principal  brfori 
the  day  stipulated  for  payment 
stop  the  interest ;  for  the  time  o' 
payment,  in  such  case,  is  psirt  o 
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the  contract,  and  for  the  mutual 
benefit  and  convenience  of  the 
parties.  Ellis  v.  Craig,  VII.  7 
17.  As,  where  the  defendant,  to  se- 
cure the  payment  of  a  sum  bor- 
rowed in  1818,  executed  a  bond 
and  mortgage  conditioned  to  pay 
the  debt  "  on  the  first  day  of  May 
1825,  with  lawful  interest,  paya- 
ble quarter  yearly,"  a  tender  of 
the  principal  and  interest  ac- 
crued, before  the  day  stipulated, 
does  not  stop  the  interest,  for 
the  obligee  is  not  obliged,  ac- 
cording to  the  true  inient  and 
meaning  of  the  contract,  to  re- 
ceive the  principal  before  the 
day.  ib. 

Interest  on  judgment,  vide   EXECU- 
TION. 

Interest  on  legacy,  vide  LEGACY. 

Compound   interest,   vide   PARTNER- 
SHIP. 

Vide  AGENT.  INTERPLEADER.  LEG- 
ACY. PRACTICE.  TRUST  AND 
TRUSTEE. 

INTERPLEADER. 

5-  A  bill  of  interpleader  may  be 
filed,  though  the  party  has  not 
been  sued  at  law,  or  has  been 
sued  by  one  only  of  the  conflict- 
ing claimants,  or  though  the 
claim  of  one  of  the  defendants 
is  actionable  at  law,  and  that  of 
the  other  in  equity.  Richards  v. 
Walter,  vj.  445 

2  On  a  bill  of  interpleader,  the 
right  may  be  decided  in  favor 
of  one  defendant  against  the 
other;  and,  if  one  defendant  es- 
tablishes a  title,  a^i  ne  other 
makes  default,  the  Court  will 
decree  payment  to  the  one,  and 
award  a  perpetual  injunction  as 
to  the  other.  ib. 

I  Where  one  of  the  defendants 
was  held  entitled  to  the  fund 
which  had  been  paid  into  Court 
J26 


by  the  plaintiff,  on  >btaining  at 
injunction  against  ;  suit  at  law, 
the  other  defendant,  who,  by 
setting  up  a  groundless  claim, 
had  compelled  the  plaintiff  to 
resort  to  a  bill  of  interpleader 
was  ordered  to  pay  the  cos/5  ol 
the  other  defendant,  whose  claim 
was  established;  and,  also,  the 
costs  of  the  plaintiff  in  equity, 
and  in  the  suit  at  law,  and  which 
were  directed  to  be  paid  out  of 
the  fund  in  the  first  instance,  ib. 
4.  And  where  the  plaintiff  had  of- 
fered to  pay,  on  being  indemni- 
fied, and  that  being  refused,  had 
filed  his  bill  of  interpleader,  with 
reasonable  diligence,  he  was  not 
charged  with  interest  on  the 
money  paid  into  Court.  ib. 


J. 


JOINT  OWNERS. 

Vide  COMMISSION.        PARTNERSHIP 
SHIP-OWNERS. 

JOINT  TENANTS. 
Vide  BARON  AND  FEME.     DEVISE. 

JUDGMENT. 
I.  Judgments  generally,  and  when 

impeached  or  inquired  into. 
II.  Priority  and  lien  of  judgments 

and  executions. 
II     ^et-off  of  judgments. 

I.  Judgments  generally,  and  ichen 
impeached  or  inquired  into. 

1.  Though  a  judgment  at  law  may- 
be impeached  'n  this  Court  for 
fraud,  yet  this  'Jourt  will  never 
interfere  with  a  judgment  at  law 
on  tne  ground  of  irregularity ; 
but  the  record  of  the  judgment 
and  execution,  and  title  undei 
them,  are  a  conclusive  bar  in 
equity.  It  belongs  to  the  Court 
of  law,  exclusively,  to  inquire 
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into  the  regularity  of  its  judg- 
ment. Shottenkirk  and  others 
v.  IV/iceler  and  others,  III.  275 

2.  It  seems  that  a  Court  of  law  will 
not  set  aside  a  judgment,  after  a 
lapse  of  20  years,  on  the  ground 
of  irregularity.  ib. 

3  Where  a  judgment  at  law,  by 
confession  on  a  warrant  of  attor- 
ney, appears  regular  and  formal, 
according  to  the  record,  this 
Court  will  not  interfere  with  or 
impeach  it,  on  the  ground  of 
any  alleged  irregularity,  or  in- 
formality, in  entering  it  up  ;  but 
will  consider  the  rights  acquired 
under  such  judgment  as  valid  in 
law ;  especially  where  several 
years  have  elapsed  since  the 
judgment,  and  the  defendants 
have  acquiesced  in  it,  and  in  an 
execution  and  sale  under  it. 
DC  Riemer  v.  Cantillon,  IV.  85 

4.  A  judgment,   after  it  has  been 
fully  paid  and  satisfied,  cannot  be 
kept  on  foot  to  cover  any  new  de- 
mands of  the  plaintiff.      Troup  v. 
Wood  and  Shenoood,      IV.  228 

5.  Where  the  sheriff  seizes    suffi- 
cient property  of  the  debtor,  un- 
der an  execution,  the  debtor  is 
discharged  from  the  judgment, 
and   the  plaintiff  must  look  to 
the  sheriff  for  his  money.          ib. 

0.  A  judgment  cannot  be  impeached 
except  for  fraud,  nor  its  consider- 
ation be  inquired  into ;  nor  is  the 
party  in  whose  favor  a  judgment 
has  been  entered  up,  bound  to  an- 
swer inquiries  in  a  bill  filed  by  a 
subsequent  purchaser,  which  go 
to  impeach  the  consideration  or 
validity  of  the  judgment.  French 
v.  S/wtwell,  VI.  235 

7  Chancery  cannot  examine  into 
the  intrinsic  merits  of  a  judg- 
ment at  law,  without  the  aid  of 
new  and  distinct  matter,  showing 
fraud,  in  obtaining  it  or  in  using 
it  against  conscience.  Hawley 
i.Mancius,  VII.  174 


8.  A  judgment  of  a  Court  ot  com' 
petent  jurisdiction,  cannot  be  im 
peached  collaterally  in  anothel 
Court.  ib. 

9.  Where  a  cause  has  been  argi/ed 
in  a  Court  of  law,  on  a  case  set- 
tled,   and    judgment    rendered, 
and  the  party  afterwards  applies 
to  the  Court  to  have  the  case 
amended  and  re-argued,  which 
is  refused  by  the  Court,  chan- 
cery will  not  interfere.     Holme* 
v.  Remsen,  VII.  286 

Vide   CONTRIBUTION.     FRAUD.     JU- 
RISDICTION.    SCIRE  FACIAS. 

II.  Priority  and  lien  of  judgmenis 
and  executions. 

10.  A  judgment  at  law  is  not  a  lien 
upon  a  mere  equitable  interest 
in  land ;  and  the  execution  un 
der  it  will  not  pass  an  interest 
which  a  Court  of  law  cannot 
protect  and  enforce.  Bogart  v. 
Perry  and  others,  I.  52 

11.  A.,  being  seised  of  land,  agreed 
to  sell  and  convey  the  same  to 
B.,  for  a  certain  sum,  part  of 
which  was  to  be  paid  down,  and 
the  residue  in  three  annual  in- 
stalments; and  A.  was  to  exe- 
cute a  deed  to  B.,  on  his  paying 
the  second  instalment,  and  se- 

/•'  curing  the  residue  by  mortgage. 
B.  paid  the  part  down,  and  en- 
tered into  possession,  but  neg- 
lected to  pay  the  instalments; 
and,  more  than  two  years  after 
they  had  become  due  and  pay- 
able, B.  assigned  the  contract  to 
8.,  who  took  possession  of  the 
land,  and  made  valuable  im- 
provements thereon;  and  S.,  t 
without  performing  the  contract 
with  .  I .,  assigned  it,  and  all  his 
interest,  to  P.,  with  knowledge, 
however,  of  a  judgment  existing 
against  S.,  before  such  assign- 
ment. It  was  held,  that  the 
mere  right  in  equity  of  S.t  as  aa 
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signee  of  B.,  against  A.,  on  the 
contract  for  the  sale  of  the  land, 
was  not  the  subject  of  lien,  or 
judgment  and  execution.  Bo- 
gart  v.  Perry  and  others,  I.  52 
>'•!.  A  .sale  under  a  second,  or  junior 
/idgrnent,  is  not,  of  itself,  a 
waiver  of  the  plaintiff's  rights 
under  a  first  or  elder  judgment. 
Shotwcll  v.  Murray,  I.  512 

13.  Where  a  person  purchased  under 
a  junior  judgment,  with  notice 
of  the  prior  judgment,  but  sup- 
posing, erroneously,  that  the  lien 
of  the     former    judgment    was 
thereby    extinguished,     it     was 
held,     that     every    person    was 
bound    to    know    the  law ;  and 

oat,  where  there  was  no  mis- 
take as  to  the  fact,  but  only  as 
to  the  legal  consequence,  and 
that  on  a  collateral  point,  there 
could  be  no  ground  for  relief, 
either  by  vacating  a  sale,  or  by 
a  perpetual  injunction  against 
ehe  exercise  of  the  defendant's 
rights;  and  that  the  purchaser 
took  the  land  subject  to  the  lien 
of  the  former  judgment.  ib. 

14.  A.,  having  two  judgments,  of  dif- 
ferent dates,  against  G.,  issued 
execution  on  the  second,  under 
which   the   land  of    the   debtor 
was   advertised   for  sale   by  the 
sheriff.     A.  was  present  at  the 
sale,    and    gave   directions,   but 
was  entirely  silent  about  the  first 
judgment,  and  as   to  any  inten- 
tion, afterwards,    to    enforce  it. 
B.,  having    some    claim  to  the 
land,  in  order  to  protect  his  title, 
became    the    purchaser    at    the 
sheriff's  sale,    and    received    a 
deed,  though  he  previously  knew 
of  the  existence   of   both  judg- 
ments.    B.  filed  a  bill  for  a  per- 
petual   injunction  against    A.'s 
proceeding  under  the  first  judg- 
ment, on  the  ground  of  mistake, 
or  fraud ;  but  the  bill  was   dis- 
missed, with  costs.  ib. 
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15.  The  mere  equitable  inteiest  of  a 
debtor   in  personal   property  as- 
signed by  him  as  security,  can- 
not be    reached    by  process    a 
law,  or   be  bound  by  execution. 
Hcndricks      \.     Franklin     ana 
others,  II.  284. 

16.  Suing  out  execution  merely  does 
not  create   a  lien  on  goods  and 
chattels ;  but  there  must    be  an 
actual   levy  of  the  execution  to 
bar    any    subsequent    bona  Jide 
sale.  ih. 

17.  The  property  of  the  debtor  in 
goods      and     chattels      is     not 
changed  until  execution  is  ex- 
ecuted, ib. 

18.  A  judgment,  fraudulently  obtain 
ed,  creates  no  lien  in  the  hands 
of  a  bona  Jide  assignee.     Living- 
ston v.  Hubbs  and  others, 

II.  512 

Interest  on   judgment,  vide  EXECU- 
TION. 

Judgment  relieved    against  in  favor 
of  purchasers,  vide  FRAUD. 

Vide  supra,  4,  5. 

III.  Set-off  of  judgments. 

19.  Judgments  not  only  in  the  same 
Court,   but  in  different   Courts, 
may    be    set    off    against   each 
other,   at  law ;  and   the  powers 
of  Courts   of  law,    in   allowing 
such   set-off,   does   not    depend 
upon  statute,  but  on  the  general 
jurisdiction  of  the  Court  over  its 
suitors.     Simpson  v.  Hart,  J.  91 

20.  Where  a  party  applied,   in  the 
first  instance,  to  a  Court  of  law, 
to    allow    the    set-off,    and   that 
Court,  after  a  full  consideration 
of  all  the  circumstances  of  the 
case,   refused   to   allow   it,  this 
Court   refused   to   sustain  a  bill 
filed  for  an  injunction  and  a  set- 
off,  ib. 

Vide  DEBTOR  AND  CREDITOR.    CON. 
TRIBUTION. 
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adgment  by  confession,  on  warrant 
of  attorney.  Vide  JURISDIC- 
TION USURY.  MORTGAGE. 

nterest  01.  judgment,   vide   EXECU- 
TION. 

JURISDICTION. 

)  It  seems,  that  where  a  statute 
gives  to  certain  persons  a  discre- 
tion in  a  particular  case,  and  for 
a  special  purpose,  a  mistake  of 
judgment,  in  that  case,  cannot 
be  reviewed  and  corrected  by 
the  Court.  Haight  and  others 
v.  Day  anduthers,  I.  18 

'£.  But  their  power  may  be  con- 
trolled, if  exercised  in  bad  faith, 
and  against  conscience.  S.  C. 
1.21 

3.  The  jurisdiction  of  chancery,  in 
awarding  partition,  is   well    es- 
tablished.      Wilkin  and  others 
v.   Wilkin,  I.  117 

4.  The  peculiar  state  of  property, 
and  the  oppressive  nature  of  the 
litigation  at  law,  as  to  the  title, 
afford  a  proper  ground  for  the 
equitable     jurisdiction    of     this 
Court.     Nifoll  v.    Trustees   of 
Huntington,  I.  166 

5.  And  the  party  may  either  come 
into  equity,  first  to  have  his  title 
tried  at  law  under  its  superin- 
tendence,  or   he  may  have  the 
title  established  at  law  before  he 
conies  to  this  Court ;  and  where 
the  title  is  once   established   to 
the    satisfaction  of  the    Court, 
either  upon  its  own  view  of  the 
testimony,  or  by  verdict  on  one 
or  more  issues,    awarded  at  its 
discretion,    it    will    declare    in 
whom  the  right  exists,  by  a  de- 
cree, and  protect  that  right  by  a 
perpetual  injunction.  ib. 

6.  But  if  the  plaintiff,  from  his  own 
case,  does  not  show  enough,  or 
fails  to  make  out  a  title  by  evi- 
dence, his  bill  will  be  dismissed 
without  awarding  an  issue.       Hi. 

VOL.  VII.  17* 


7.  This  Court  has  power  to  order 
a  bond  or  other    instrument  to 
be  delivered  up  to  be  cancelled, 
whether  such  instrument  is,  or 
is  not,  void  at  law,  or  whether 
it  be  void  on  the  face  of  it,  or  by 
matters  shown  by  the  proofs   in 
the  cause;  but  the  exercise  of 
this  power   rests    in  the    sound 
discretion  of  the   Court,  and  i.s 
regulated  by  the  circumstances 
of  each  particular  case.     Ham- 
ilton v.  Cummings,  I.  517 

8.  Where  a  bond  is    good  on  the 
face  of  it,  but  had  been  held  by 
the  defendant  for  27  years,  and 
he  admitted  that  it  was  given  on 
a  trust  which  he  ought  not  to 
disclose,  and  depended  on  a  con- 
tingency which    hpd    not    hap- 
pened, though  it  might  by  possi- 
bility happen,  the  Court  ordered 
the  bond  to  be  delivered  up  and 
cancelled.  ib. 

9.  So,  where  a  bond  conditioned  to 
pay  a  certain  sum,  and  good  on 
the  face  of  it,  and  on  which  a 
suit  at  law  was  pending,  and  the 
obligor  had  a  good    defence  in 
equity,  arising  from   matter    de- 
hors  the  bond,  it  was  ordered  to 
be  delivered  up.  ib. 

10.  Where    the    intention  is    mani- 
fest, this  Court  will  always  re- 
lieve against  mistakes  in  agree- 
ments ;  and  that  as  well  in  the 
case  of  a  surety,  as  in  any  other 
case.     Wiser  v.  Blachly, 

1.607 

11.  The  Court  does  not  relieve  par- 
ties from  their  acts   and    deeds 
fairly  done,  on  a  full  knowledge 
of  the  facts,  though  under  a  mis- 
take  of    the    law.       Lyon    and 
Brockway    v.     Richmond     and 
others,  II.  51 

12.  The   Court   has  jurisdiction   to 
prevent    a    tenant    in    common 
from  committing  waste.     Ilatr 
ley  v.  Clowes,  II.  K». 

13.  Chancery  has  concurrent  JUMS- 
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diction  with  Courts  of  law,  in 
cases  of  private  nuisance.  Gard- 
ner v.  Trustees  of  Newburgh, 

II.  164 
S.  P.  Van  Bergen  v.  Van  Bergen, 

II.  272 

14.  Persons  incompetent  to  protect 
themselves,  from  old  age,  weak- 
ness of  mind,  or  from  some  delu- 
sion or  fanaticism,  are  entitled 
to  the  protection  of  the  Court. 
Malin  v.  Malin  and  others, 

11.288 

S.  P.  Matter  of  Barker,  II.  232 
J5.  Where  a  bill  is  filed  to  correct 
an  alleged  mistake  in  a  contract 
or  agreement,  the  evidence  of 
the  mistake  must  be  clear  and 
certain.  Executors  of  Getman 
v.  Beardslcy,  II.  274 

16.  The   bill,    being  filed   solely  to 
correct  a  mistake  in  the   con- 
tract, will  not  be  retained  on  the 
ground  that  there  is  money  due 
on  the  contract  from  the  defend- 
ant. Hi. 

17.  A  bill  of  peace,  to  prevent  liti- 
gation at  law,  is  allowed  only  in 
case  the  plaintiff  has  satisfactori- 
ly established  his  right  at  law, 
or  where  the  persons  who  con- 
trovert the  right  are  so  numerous 
as  to  render  an  issue,  under  the 
direction  of  the  Court,  necessary 
to  bring  in  all  the  parties  con- 
cerned, and  to  prevent  a  multi- 
plicity of  suits.     Ellridge  v.  Hill 
and  Murray,  II.  281 

18.  Where  a  defendant  puts  in  an 
answer  instead  of  demurring  to 
the  bill,  and  the  cause  comes  on 
to  be  heard  upon  the  merits,  it 
is  too  late  to  object  to  the  juris- 
diction   of  the    Court    on    the 
ground  that  the  plaintiff  has  ade- 
quate remedy  at  law,  which  he 
might  have  pursued.      Underhill 
v.  Van  Cortlandt  and  others, 

II.  339 

19    This  Court  has  no  jurisdiction 
over  offences    against  a    public 
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statute,  or  to  restraia  persons 
from  carrying  on  the  business 
of  banking,  in  violation  of  the 
act  passed  the  6th  of  April, 
1813,  to  restrain  unincorporated 
banking  associations ;  and  a 
motion  made  by  the  attorney- 
general,  on  an  information  filed 
by  him,  ex  ojficio,  for  an  injunc- 
tion for  that  purpose,  was  re- 
fused. Attorney-General  v.  Uti- 
ca  Insurance  Company,  II.  371 

20.  When  a  cause  depends   simply 
and  entirely  on  the  solution  of  a 
legal  question,  the  proper  forum 
for    the    determination  of   that 
question  is  a  Court  of  law.  S.  C. 

II.  376 

21.  This  Court  has  no  jurisdiction 
of  offences  against  the  public,  or 
of  criminal  matters.     S.  C. 

II.  378 

22.  Whether  this  Court  has  jurisdic- 
tion or  control  over  corporations, 
in  respect  to  breaches  of  trust, 
unless  in  the  case  of  a  charitable 
institution?   Quaere.     S.  C. 

11.384 

23.  Whether  this  Court  has  a  visita- 
torial power   or    superintending 
jurisdiction    over    corporations, 
civil,   eleemosynary,  or  charita- 
ble 1     Quare.       S.  C.     II.  386 

24.  But  the  persons    who   exercise 
the    corporate   powers   may,   in 
their  character   of  trustees,    be 
accountable  to  this  Court  for  a 
fraudulent  breach  of  trust.    S.  C. 

11.389 

25.  The  proper  remedy  for  the  cred- 
itor of  a  lunatic  is  in  this  Court 
which  has  the  sole  custody  and 
disposal  of  his  real  estate,  and 
not  by  an  action  at  law.     Exec- 
utors of  Brasher  v.    Cortlandt, 

II.  400 

26.  A  Court  of  equity  gives  relief 
against  a   penalty  or   forfeiture, 
where  the  case  admits  of  certain 
compensation ;    but   not    where 
the  sums  covenanted  to  be  paid 
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are  in  the  nature  of  stipulated 
damages ;  but  it  will  not  inter- 
fere unless  the  party  can  be 
clearly  and  fully  indemnified, 
and  placed  in  the  same  situa- 
tion as  if  nothing  had  happened. 
Skinner  v.  Dayton  and  others, 
11.625 

27.  Where  a  party,  on  beiag  sued  at 
law,  made  his  defence,  which 
was  overruled  as  insufficient,  he 
cannot,  on  the  same  facts,  mere- 
ly, obtain  relief  in  equity.  King 
v.  Baldwin  and  Fowler,  II.  557 

2s  Equity  relieves  against  a  mis- 
take, as  well  as  against  fraud,  in 
a  deed  or  contract  in  writing ; 
and  parol  evidence  is  admissible 
to  prove  the  mistake,  though  it 
is  denied  in  the  answer ;  and 
this  whether  the  plaintiff  seeks 
relief  affirmatively,  on  the  ground 
of  the  mistake,  or  where  the  de- 
fendant sets  it  up  as  a  defence^ 
or  to  rebut  an  equity.  Gillespie 
and  Wife  v.  Moon,  II.  585 

29.  A  Court  of  Chancery  does  not 
interfere  to  prevent  or  remove 
a  private  nuisance,  unless  it  has 
been  erected  to  the  annoyance 
of  the  right  of  another,  long 
previously  enjoyed.  Van  Ber- 
gen v.  Van  Bergen,  III.  282 

30  It  must  be  a  case  of  strong  and 
imperious  necessity,  or  the  right 
previously  established  at  law,  be- 
fore the  party  is  entitled  to  the 
aid  of  this  Court.  ib. 

31  After  a  trial  at  law,  or  a  report 
of  referees,  a  party  cannot  have 
the  aid  of  this  Court,  unless  he 
can   impeach  the  justice  of  the 
verdict  or  report,  by  facts,  or  on 
grounds  of  which  he  could  not 
have  availed  himself  before,   or 
was  prevented  from  doing  it  by 
fraud  or  accident,  or  by  tfie  act  of 
the  opposite   party,  without  any 
negligence  or  fault  on  his  part. 
Duncan  v.  Lyon,  III.  351 

J2    fiquily  has  not  an  exclusive  ju- 


risdiction oetween  copartners  in 
matters  of  account      S.  C. 

III.  360 

33.  M.  4*   T.  being  owners,  in  cer- 
tain proportions,  of  goods,  lying 
at     Cadiz,    M.    consigned    the 
whole  to  T.  of  P.  for  sale,  on 
their  joint  account,  according  to 
their    respective    interests ;  and 
T.  put  the  goods,  with  the  in- 
voice and  bill  of  lading,  into  the 
hands  of  B.  4*  C*.,  partners  in 
trade  here,  to  sell :  Held,  that 
B.   4*  C.   could  not  retain  the 
proceeds  in  their  hands  to  satis- 
fy a  demand  of  B.  against  M. ; 
that   T.,  as  part  owner,  and  as 
factor    and    agent  of   M.,   the 
other  part  owner,  might  main- 
tain an  action  in  his  own  name 
against  B.    4*    C,  for  the   pro- 
ceeds ;  and  that  the  defendants 
could    not  set   off   against   the 
plaintiff,    the    separate    demand 
of  B.    against    M.,    especially 
when     that    demand     was    for 
damages    arising   from    the   al- 
leged   negligence    and  miscon- 
duct ofM.,  which  were  the  prop- 
er subject  of  a  distinct  suit,  and 
of  legal,  not  of  equity  jurisdic- 
tion ;  and  that  B.  4*  C.,  having 
received  the  goods  for  sale,  as 
agents  of  T.,  with   full  knowl- 
edge of  his   rights,   and  of  the 
capacity   in   which    he     acted, 
and  without  giving  him    notice 
at  the  time,   of  the  claim  of  B. 
against  M.,  were  not  entitled  to 
the  aid  of  this  Court  in  their  de- 
fence of  the  suit  of  T.  ag;im.-t 
them  at  law.     Murray  v.  Toltunl 
and  Meade,  III.  .">(!<) 

34.  Whether   this  Court    will    take 
cognizance  of  a  cause  where  the 
amount  in  controversy  does  not 
exceed  the  sum  of  fifty  dollars  ? 
Or  grant  an  injunction  to  stay 
execution  on  a  judgment   in  a 
justice's  Court?    Queere.    Moore. 
v.  Lyttle,  IV.  183 
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Ifc/.  This  Court,  possessing  an  exclu- 
sive jurisdiction  over  cases  of 
lunacy  and  matrimonial  causes, 
will  sustain  a  suit  instituted  to 
pronounce  the  nullity  of  a  mar- 
riage with  a  lunatic.  Wight- 
man  v.  Wightman,  IV.  343 

36.  So,  where  a  marriage  is  unlaw- 
ful and  void,  ab  initio,  being 
comrary  to  the  law  of  nature,  as 
between  persons,  ascendants  or 
descendants,  in  the  lineal  line  of 
consanguinity,  or  between  broth- 
ers and  sisters,  in  the  collateral 
line,  this  Court,  in  a  suit  instituted 
for  that  purpose,  will  declaie  the 
marriage  null  and  void.  ib. 

'37.  Whether  the  Court,  there  being 
no  statute  regulating  marriages, 
or  denning  the  prohibited  de- 
grees which  render  them  unlaw- 
ful, will  go  further,  and  declare 
marriages  between  persons  in 
other  degrees  of  collateral  con- 
sanguinity or  affinity  void  ? 
Qu<ere.  ib. 

38.  This  Court  has  no  power  to  in- 
terfere with,  or  to  set  aside  an 
assessment  on  the  proprietors  and 
occupants  of  lots,  to  defray  the 
expense  of  a  common  sewer,  made 
by  commissioners,  under  the 
direction  of  the  mayor,  alder- 
men and  commonalty  of  the  city 
of  New-York,  pursuant  to  an 
act  of  the  legislature  for  that 
purpose,  on  the  ground  merely 
of  a  mistake  in  judgment  of  the 
commissioners  of  estimate  and 
assessment,  in  not  including  all 
the  owners  or  occupants  intend- 
ed to  be  benefited  by  the  sewer : 
there  being  no  allegation  of  bad 
faith  or  partiality  in  the  commis- 
sioners, in  making  the  assess- 
ment, which,  after  being  ratified 
by  the  common  council,  is  de- 
clared, by  the  act,  to  be  final 
and  conclusive.  Lc  Roy  v. 
Corporation  of  the  City  of  New- 
York,  IV.  352 


39.  The  onlf  remedy,  if  any,  foi  the 
party  aggrieved  in  such  case,  is 
at  law.  ill. 

40.  This  Court  does  not  lend  its  aid 
to  devest  an  estate,  for  tlie  breach 
of  a  condition  subsequent.     Liv- 
ingston v.  Tumpkins,      IV.  415 

41.  It  does  not  assist  the   recovery 
of  a  penalty  or   forfeitures,   or 
any  thing  in  the  nature  of  a  for- 
feiture. t'6. 

42.  It  will  only  interfere  to  protect 
the  property  from  waste  and  de 
struction,  or   to  prevent   its  re- 
moval out  of  the  jurisdiction  of 
the  Court,  pending  an  action  at 
law   to  recover   the   possession. 

ib. 

43.  Where  the  plaintiff  granted    to 
the     defendant     the     exclusive 
right  of  navigating  with  steam- 
boats,   for    a    certain  time,    be- 
tween the  city  of  New-York  and 
the  Quarantine  Ground  on  Stat- 
cn  Island,  &,c. ;  and  it  was  pro- 
vided, in  the  grant    or    assign- 
ment, that  if  the  state  or  legisla- 
ture of  New-Jersey  should  at  any 
time  thereafter,  obstruct  or  pre- 
vent the  plaintiff  from  navigating 
with  steam-boats  the  waters  of 
that  state,  that  thenceforth   the 
grant  should  cease  and  be  void, 
&-c. :    Held,    that    though    the 
casusfcederis  may  have  occurred, 
yet  this  Court  would  not  inter- 
fere  to    restrain  the   defendant 
from  continuing  his  right  under 
the  grant  to  him.  until  the  plain- 
tiff had  established   the   fact  at 
law,  and  his  right  to  resume  the 
grant.  ib. 

44.  Equity  will  not  aid  or  enforce  a 
mere   voluntary  agreement,   not 
valid  at  law,  especially  against 
a  legal  claim  for  a  just  debt,  and 
where  there  is  no  consideration 
accident,  or  fraud.     Minturn  v 
Seymour,  IV.  497 

45.  This  Court  does  not,  unless  un 
der  very  special  circumstances 
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sustain  a  Ixll  for  a  compensation 
in  damages,  for  breach  of  an 
agreement.  Hatch  v.  Cobb, 

IV.  559 

46.  Where  there  is  neither  accident 
nor  mistake,  misrepresentation 
nor  fraud,  this  Court  has  no  ju- 
risdiction to  afford  relief  to  a 
party,  on  the  ground  that  he  has 
lost  his  remedy  at  law,  through 
mere  ignorance  of  a  fact,  the 
knowledge  of  which  might  have 
been  obtained  by  due  diligence 
and  inquiry,  or  by  a  bill  of  dis- 
covery. Penny  v.  Martin, 

IV   566 

Vide  PARTNERSHIP. 

4"j  The  power  of  this  Court  to  ap- 
ply the  remedy  in  the  case,  is 
coextensive  with  its  jurisdiction 
over  the  subject  matter.  Ker- 
shaw  v.  Thompson,  IV.  609 

48  A  suit  by  one  creditor  against 
in  heir,  and  a  decree  for  the 
«aleofthe  assets  descended,  will 
enure  for  the  benefit  of  all  the 
creditors,  and  draw  the  entire 
distribution  of  the  assets  into 
this  Court.  Thompson  v.  Brown, 
IV.  619 

49.  So,  in  the  case  of  executors  and 
administrators. 

50.  So,  where  a  testator  devised  all 
his  estate,  real  and  personal,  to 
trustees,  three  of  whom  were  his 
executors,   in  trust,  to   pay  his 
debts,  and  then  to  distribute  the 
residue ;  it  was  held,  that,  by  the 
trust,  the  assets  were  placed  under 
the  jurisdiction  of    this   Court 
Benson  v.  Le  Roy,         IV.  651 

51.  And  this  Court  will,  therefore, 
enjoin  a  suit  brought  by  a  cred- 
itor, at  law,  for  the  purpose  of 
gainug  a  preference  over  other 
creditors.  ib. 

6*?.  This  Court  does  not,  of  course, 
interfere  to  aid  or  enforce  an 
execution  at  law.  Brinckrr- 
koffv.  Brnwn,  IV.  671 


53.  If  a  creditor  seeks  the  aid  of  this 
Court  against  the  real  estate  of 
his  debtor,  he  must  first  show  a 
judgment  at  law  creating  a  lien 
on  such  estate ;  and  if  he  seeks 
aid  in  regard  to  the  personal  es- 
tate, he  must  show  an  execution, 
giving  him  a  legal  preference  or 
lien  on  the  goods   and   chattels, 
which  he  has  pursued  to  every 
available  extent,  at  law,  before 
he  can  resort  to  equity  for  re- 
lief, ib 

54.  It  is  not  sufficient  that  the  plain- 
tiff has  become  a  judgment  cred- 
itor,   in    the    intermediate    time 
between  the  bill  and  the  answer 
And,  where  the  defendant   hai 
made    all   the  discovery  sought 
for  in  the  bill,  he  may  object  to 
the  relief,  at  the  hearing,  on  the 
ground    that    the  plaintiff  does 
not  show  a  judgment  and  execu- 
tion at  law.  //*. 

55.  A  creditor,  to  entitle  himself  to 
the  aid  of  this  Court,  in  the  re- 
covery of  his  debt,   must  show 
that  he  has  prosecuted  his  debt- 
or, at  law,  to  judgment  and  ex- 
ecution, so  as  to  have  gained  a 
legal  lien  and  preference,  at  the 
time  of  filing  his  bill,  or,  at  least, 
before  issue  joined  in  the  cause. 
Williams  v.  Brown,        IV.  682 

S.  P.  M'Dermutt  v.  Strong,  IV.  687 

56.  This  Court,  as  well  as  a  Court 
of  law,  allows  a  debtor  to  give  a 
preference  to  one  creditor  over 
another.       Williams  v.  Brown, 

IV.  682 

57.  And  where  a  debtor  in  insolvent 
circumstances  confesses  a  judg- 
ment for  a  debt  justly  due,  the 
judgment  creditor  will  retain  his 
priority  jf>. 

58.  If,  however,    the  debtor    makes 
use  of  the  judgment  so  confessed, 
to  effect  a  sale  or  change  of  the 
property  for    his  own  purposes, 
and    the   property  is   sold    at   a 
great  sacrifice,    and 
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in  by  the  debtor,  this  Court  will 
interfere,  and  either  allow  it  to 
be  redeemed,  or  put  up  again,  at 
the  price  at  which  it  was  sold, 
and  resold,  for  the  benefit  of  the 
other  creditors,  as  to  any  surplus 
beyond  that  price.  Williams  v. 
Broim,  IV.  682 

59.  This  Court  has  power  to  assist  a 
judgment    creditor   to    discover 
and    reach    the    property   of  a 
debtor,     which    is   beyond   the 
reach  of  an  execution  at   law. 
M'Dermutt  v.  Strong,     IV.  687 

60.  To  get  possession  of  the  equita- 
ble interest  of  a  debtor,  as  a  re- 
sulting trust,  in  goods  or  chat- 
tels, the  creditor  must  come  in- 
to this  Court.  ib. 

61.  But,  before  a  judgment  creditor 
can  be  entitled  to  the  aid  of  this 
Court,  he  must  show  an  execu- 
tion issued,  levied  and  returned, 
and   a  failure  of  his  remedy  at 
law.  ib. 

62.  A  judgment   creditor,   who   so 
takes  out  execution  at  law,  but 
is  unable  to  reach  a  residuary 
trust  interest  in  the  chattels  of 
his  debtor,  and  files  his  bill  for 
the  aid  of  this  Court,  gains,  by 
his  execution  and  legal  diligence, 
a  legal  preference  to  the  assist- 
ance of  this  Court,  or  a  lien  on 
the    equitable     interest,    which 
cannot  be   affected  or  impaired 
by  any  subsequent    assignment 
of  that   equity,  by  the    debtor, 
either  for   the   benefit  of  all  his 
creditors,     generally,    as   under 
the  insolvent    act,    or    for   the 
benefit  of  a  particular  creditor. 

ib. 

63.  Though  it  is  the  favorite  policy 
of  this   Court    to  distribute  the 
assets  of  a  debtor  among  all  his 
creditors,  part  passu ;  yet,  when 
such  a  judicial  preference    has 
been  established,  by  the  superior 
legal  diligence  of  any  creditor, 

hat  preference  will  be  observed 
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in  the  distribution  of  the  assets 

ib. 

64.  A  party  has  no  remedy  in  this 
Court,  on  the  mere  ground  of  a 
failure  of  title,  if  he  has  taken  no 
covenant  to  secure  the  title,  and 
there   is  no  fraud  in  the   case. 
Chesterman  v.    Gardner,    V.  21  > 

65.  This   Court  will   not  afford  re- 
lief against  a  contract,  because 
of  fraud,   unless  it  be  made  a 
distinct    ground   of    allegation, 
and  be  put  at  issue  in  the  plead- 
ings.    Gouverneur     v.     Elmen- 
dorf,  V.  79 

66.  This  Court  has  original    juris- 
diction, to  be  exercised  in  sound 
discretion,   to   try  all    questions 
of  fact  without  the  intervention 
of  a  jury.     Smith  v.  Car II, 

V.  118 

67.  It  is  not  bound,  except  on  bills 
for  a  divorce,  for  adultery,  cr  a« 
issue  devisavit  vel  non,  to  send 
a  matter  of  fact  tc  be  tried  by  a 
jury,  if  it  car.  decide,  of  itself, 
to  its  own  satisfaction,  upon  the 
evidence ;  the  aid  of  a  jury  be- 
ing r/jcrely  tc  inform  the   con 
science  of  the  Court.  ib 

68.  This  Court  does  not,  unless  in  a 
very  special  case,  sustain  a   bill 
merely    for   the    assessment     of 
damages   for  the  breach  of  an 
agreement.     Kempshal  v.  Stone. 

V.  193 

69.  As,  where  the  defendant,    who 
had  entered   into   an  agreement 
with    the    plaintiff  for   the  sale 
and  conveyance  of  a  lot  of  land, 
after   the   time   of  performance 
had  elapsed,  sold  and  conveyed 
the  land  to  a  third  person,  for  a 
valuable    consideration,  without 
notice  of  the  agreement :  Held. 
that  a  specific  performance  could 
not  be  decreed ;  but  the  plain- 
tiff must   seek    his   remedy   at 
law,     for    a     compensation     in 
damages  for  the  breach  of  the 
agreement.  ik 
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"U  On  a  bill  filed  by  the  overseers 
of  the  poor  of  the  town  of  S. 
against  the  overseers  of  the  poor 
of  the  town  of  B.t  for  relief,  on 
the  ground  of  fraud,  alleged  to 
have  been  committed  by  a  for- 
mer overseer  of  the  poor  of  the 
town  of  B.,  upon  the  former 
overseers  of  the  poor  of  S.,  in 
the  apportionment  of  the  money 
and  poor  of  B.,  pursuant  to  the 
provisions  of  an  act  for  the  di- 
vision of  that  and  another  town, 
into  three  towns  :  Held,  that  this 
Court  could  not  give  relief  for 
or  against  the  parties,  in  their 
individual  capacities;  but  the 
remedy,  if  any,  between  the  two 
towns,  was  at  law.  Gregory  Sf 
Withers,  Sfc.  v.  Reeves  Sf  Hull, 
Sfc.  V.  232 

71.  A  suit  by  an  infant  for  interest 
due  on  a  legacy,  directed  by  the 
will  of  the  testator  to  be  applied 
to     her     education,     when    the 
amount  is  less  thun  fifty  dollars, 
and  for  which  she  might  sue  in 
a  Court  of  Common  Pleas,  will 
not  be  sustained  in  this  Court. 
Fullerton  v.  Jackson,        V.  276 

72.  A  Court  of  law  has  an  equitable 
jurisdiction  over  judgments    by 
confession,   entered    upon   war- 
rants   of  attorney ;  and   it   may 
examine  and   decide  as    to   the 
sufficiency   of   the   specification 
required   by   the   statute    (Sess. 
41.  ch.  250.  s.  8.)  to   be  filed 
with  a  judgment  entered  by  con- 
fession on  a  warrant  of  attorney. 
And    where   different  judgment 
creditors,     by     confession,     ap- 
peared     before     the     Supreme 
Court,  and   discussed    their   re- 
spective rights  as  to  the  priority 
of  lien  of  their  respective  judg- 
ments, without  objecting  to  the 
jurisdiction  of  the   Court,  or   to 
its  competency  to  examine  and 
decide,  as  to  the  validity  of  the 
specification  filed  with  the  plain- 


tiff's judgment,  the  decision  of 
the  Supreme   Court  on  the  case 
will  be  deemed  conclusive. 
Brinckcrhoff  v.  Marvin,    V.  320 

73.  Where  the  supervisors  of  a  town, 
under   the    acts   of  the   legisla- 
ture, and  pursuant  to  the  vote  of 
the    town,   allowed    bounties   for 
the    destruction  of  wolves,   the 
amount  of  which  was  inserted 
in    the    annual    tax    list,    to    be 
levied  and  collected  of  the  own- 
ers cf  lands,  &-c. :  Held,  that  this 
Court    had    no    jurisdiction    to 
grant    an  injunction  to  restrain 
the  collection  of  the  sums  so  al- 
lowed for  bounties,  especially  as 
there  was  no  allegation  of  fraud 
or  corruption  in  the  board  of  su- 
pervisors ;  but  power  the  to  re- 
view and  correct  all  errors,  mis- 
takes, and   abuses,  in  the  exer- 
cise of  the  powers  of  inferior  and 
subordinate  public  jurisdictions, 
and  in  the  official  acts  of  public 
officers,    belongs  exclusively  to 
the  Supreme  Court.     Mooers  v. 
Smedley,  VI.  28 

74.  This    Court    will    not    relieve 
against   a  judgment   at  law.  on 
the  ground   of  its   being  against 
equity,  unless  the  defendant  in 
the  judgment   was   ignorant  of 
the  fact  in  question,  pending  the 
suit,  or  it  could  not  be  received 
as  a  defence  at  law ;  or  unless, 
without  any  neglect  or   default 
on  his  part,   he    was  prevented, 
by  fraud  or  accident,  or  the  act 
of  the  opposite  party,  from  avail- 
ing himself  of  the  defence.    /•'«.- 
ter  v.  Wood,  VI.  -7 

75.  Where  a  defendant  paid  p;irt  of 
a    judgment    recovered    against 
him,    and   the   plaintiff  in   that 
judgment,    afterwards,     brought 
an  action  of  debt  on  the  judg- 
ment, in  which  F.   was   special 
bail,    and    recovered    a    second 
judgment  for  the  whole  original 
debt  and  costs,  against  the  He 
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fendant,  who  neglected  to  prove 
the  payment,  which  was  omitted 
to  DP  credited  by  the  plaintiff, 
who,  afteiwards,  sued  F.,  the 
special  bail,  and  recovered  judg- 
ment against  him,  for  the  whole 
debt,  interest  and  costs,  by  de- 
fault, F.  being  ignorant  of  the 
payment  on  the  first  judgment : 
Held,  on  a  bill  filed  by  F.,  the 
bail,  that  he  was  not  entitled,  to 
relief.  Foster  v.  Wood,  VI.  87 

76.  The    jurisdiction    of   chancery 
is    concurrent  as  to  legal,   and 
exclusive    as  to  equitable  bars ; 
and  a  collateral  satisfaction  will 
constitute,  in  equity,  a  good  bar 
of  a  freehold   right.     Jones   v. 
Powell,  VI.  194 

77.  As,  where  a  widow,  entitled  to 
dower  in  land  of  which  her  hus- 
band  died    seised,    accepts    an 
equivalent    in    other     land,    or 
money,  she  will  be  barred  from 
asserting  her  claim  for  dower ; 
especially     after     enjoying     the 
equivalent  for  twenty  years,  and 
seeing  the  land  of  which  she  was 
dowable  sold,  without  setting  up 
her  claim.  ib. 

78.  Equity  may  decree  the  specific 
performance  of  a  general  cove- 
nant   of    indemnity,    though   it 
sounds  only  in  damages.    Cham- 
pion v.  Brown,  VI.  398 

79.  The  jurisdiction  of  the  Court  of 
Chancery  over  trials   at  law,  by 
compelling  the    party  who    has 
gained  a  verdict,  to  submit  to  a 
new  trial,  or  be  forever  enjoined 
from  proceeding  on  his  verdict, 
is    now   very  rarely    exercised ; 
and  never,  except  in  a  very  clear 
case   of  fraud    or    injustice,  or 
upon  newly-discovered  evidence, 
which   could   not  possibly  have 
been  produced  at  the  first  trial. 
Floyd  v.  Jayne,  VI.  479 

80.  Where,   after    a    verdict,    in   a 
Court  of  Common  Pleas,  the  in- 
ferior Court,  under  the  statute, 
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has  no  power  to  gran  a  new 
trial;  this  Court  will  ^Tant  re- 
lief, on  the  ground  ol  newly- 
discovered  evidence,  unless  the 
sum  in  controversy  be  too  small 
to  bear  the  expense  of  the  reme- 
dy, ib. 
61.  But,  if  the  party  has  not  used 
due  diligence,  or  all  the  means 
in  his  power,  to  establish,  at  the 
trial,  the  fact  which  he  seeks  to 
prove  on  a  new  trial,  this  Court 
will  not  interfere.  ib. 

Jurisdiction  in  cases  of  adultery,  vide 
ADULTERY. 

Jurisdiction  in  aid  of  a  Court  of  law 
vide  DISCOVERY. 

Jurisdiction    over     guardians,     vide 
GUARDIAN. 

Jurisdiction  in  relation  to  idiota  and 
lunatics,  vide  IDIOTS  AND  LUNATICS. 

Vide  AGREEMENT.  AWARD.  DIS- 
COVERY. FUGITIVES  FROM  JUS- 
TICE. HABEAS  CORPUS.  IN- 
JUNCTION. JUDGMENT,  I.  MA*- 
RIAGE.  MORTGAGE.  NE  EXE- 
AT REPUBLICA.  PLEADING,  V, 
PRACTICE,  II.  SET  OFF.  SUR- 
ROGATE. 

K. 

KAIN  AND  REA.  EXECUTORS 
OF  REA. 

Act  for  their  relief,  vide  STATUTE. 


L. 

LACHES  AND  LENGTH  Or 
TIME. 

1.  A  bill  filed  in  1809,  for  an  ac 
count  as  to  transactions  before, 
and  at  the  commencement  of,  the 
American  war,  was  dismissed  oh 
the  ground  of  the  stalencss  of 
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the  demai.d ;  26  years  having 
elapsed  from  the  end  of  the  war 
before  the  bill  was  filed,  and  no 
cause  shown  for  the  delay  ;  and  es- 
pecially as  against  the  representa- 
tives of  the  opposite  party,  who 
had  no  knowledge  of  the  original 
transactions.  Ellison  v.  Moffatt 
and  others,  I.  46 

".  In  a  suit  between  the  represen- 
tatives of  a  father  and  the  rep- 
resentatives of  his  son,  where  all 
the  matters  in  controversy  were 
referred  to  a  master,  the  Court 
refused  to  allow  the  exceptions 
made  to  the  report ;  the  transac- 
tions being  very  stale  and  ancient, 
and  most  of  them  family  dealings 
and  concerns,  and  the  parties 
and  their  witnesses  having  been 
fully  examined  before  the  master. 
Arden's  Executors  v.  Arden's 
Executors,  I.  313 

3.  Though  the  statute  of  limitations 
is  no  bar  to  a  legacy,  yet  the 
Court,  in  regard  to  very  stale  de- 
mands, will  adopt  the  provisions 
of  the  statute,  in  the  exercise  of 
their  discretion.  ib. 

4  Though  a  lapse  of  30  years  af- 
fords a  presumption  that  a  legacy 
has  been  paid,  yet  that  presump- 
tion may  be  repelled  by  circum- 
stances, ib. 

5.  The  statute  of  limitations  is  a 
good  plea  in  bar,  in  this  Court 
as  well  as  at  law ;  and  where  to 
a  suit  at  law  the  defendant  had 
pleaded    the    statute,    and    the 
plaintiff  filed  a  bill  of  discovery, 
with  a  view  to  enable  him  to 
show  a  promise  within  six  years, 
it   was  held  that  the  defendant 
was  not  bound   to  discover  any 
thing  that  would  destroy  the  ef- 
fect of  his  plea  at  law.     Lansing 
v.  Starr,  II.  150 

6.  The    limitation    of  the    statute 
against  usury  must   be   pleaded 
or   insisted   on   in    the   answer, 
othei  wise  the  party  cannot  havo 
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the  benefit  of  it  at  the  hearing 
Dey  v.  Dunham,  II.  19 1 

7.  A   prescription  of  20  years   wil 
bar  a  claim   to  a  right  of  com- 
mon.    Denton    and    others     v. 
Jackson  and  others,  II.  33H 

8.  Twenty  years'    possession   by  a 
mortgagee,  without  any  account, 
or  acknowledgment  of  a  subsist- 
ing mortgage,   is  a   bar   to   all 
equity  of  redemption,  unless  the 
mortgagor    can    bring    himself 
within  the  proviso  in  the  statute 
of  limitations,   the   construction 
of  which  is   the   same  in  equity 
as  at  law.     Demare.st  and  Wife 
v.  Wynkoop  and  others,  III.  129 

9.  The   disability  that  entitles  the 
party  to  the   benefit  of  the  pro- 
viso,   must   be    existing    at  the 
time  the  right   first  accrues ;  so 
that,  if,  during  the  ten  years  al- 
lowed to  an  infant,  a  subsequent 
disability,  as    coverture,   arises, 
the  time  continues  to  run,  not- 
withstanding such  second  disa- 
bility, ib. 

10.  Successive  or  cumulative  disabil- 
ities are    not  within  the   policy 
of  a  settled  and  sound  construc- 
tion of  the   statute.  ib. 

11.  Right  to  redeem  in  equity,  and 
right  of  entry  at  law,  are  analo- 
gous.    S.  C.  III.  135 

12.  The  construction  of  the  statute 
of   limitations    is     the  same    in 
equity  as  at  law.     S.  C.    II] .  13(5 

13.  No  lapse  of  time  is  a  bar  to  a 
direct  trust,  as  between  trustee 
and  cestuy  que  trust.      Dinnuln 
v.  Savetier  and  others,    III.  190 

S.  P.     Goodrich  v.  Pcndlcton, 

III.  390 

14.  Therefore,  an  administrator,  be- 
ing a  trustee,  cannot  set  up  the 
statute  of  limitations  in  bar  to  the 
next  of  kin,  or  persons  entitled  to 
the    distribution   of  the    assets. 
Derouehe  and  others  v.  Sareti,  r 
and  other*.  HI.  190 

15.  But  where  a  person  takes  posses 
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Bion  of  property  in  his  own  right, 
and  is,  afterwards,  by  matter  of 
evidence  or  construction,  chang- 
ed into  a  trustee,  lapse  of  time 
may  be  pleaded  in  bar.  De- 
couche  and  others  v.  Savetier 
and  others,  III.  190 

16.  An  executor  cannot  plead   the 
statute  of  limitations  in  bar  to  a 
legacy,  though   he   may  against 
a  creditor.  ib. 

17.  The  time  of  limitation  of  actions 
depends  on  the  lex  fort,  and  not 
on  the  lex  loci  contractus.         ib. 

18.  Where  an  executor  puts  bonds 
and  notes  due  to  the  testator, 
into  the  hands  of  an  attorney  to 
collect,  and  after  the  death  of 
the  executor,    the   attorney  col- 
lected the  money,  and   applied 
it  to  his  own  use,  and  became 
insolvent :  Held,  that  the  estate 
of  the  executor  was  not  charge- 
able   with   the   loss,    especially 
after  a  lapse  of  more  than  six 
years.      Rayncr  and  others   v. 
Pea^sall  and  others,        III.  578 

19.  Where  a  farm  had  been  occu- 
pied  and    cultivated    for   above 
eighty  years,  during  which  time 
the  original  tenant  and  his  de- 
scendants uniformly  paid  rent  to 
the  landlord,   built  nouses,  and 
made  valuable   and    permanent 
improvements  on  the  premises : 
Held,  that  a  lease  in  fee,  at  the 
acknowledged  rent,   was  to  be 
presumed  to  have  been  original- 
ly given,  or,  at  least,  that  there 
was    an  agreement   for    a  lease, 
under    which    the   tenant    took 
possession,  and    upon  the   faith 
of,   and  in  execution  of  which, 
he     madf     his     improvements. 
Ham  v.  Schuyler,  IV.  1 

20.  Equity,  as  well   as  a  Court  of 

aw,  may  make  such  a  presump- 
tion from  length  of  time  and 
possession.  ib. 

21.  Where  a  person,  having  the  legal 
title  to  lands,  but,  in  trust  for  the 
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defendants,  sold  anci  c*  nveyed 
his  right  and  title,  for  a  v  aluable 
consideration,  to  a  bonajide  pur- 
chaser, without  notice,  who  re- 
mained in  possession  of  the  land 
for  eighteen  years  before  his 
death,  and  devised  the  same  by 
his  will :  Held,  that,  after  the 
lapse  of  thirty  years  from  the 
date  of  the  deed,  there  being  no 
evidence  of  its  being  fraudulent, 
the  devisees  of  such  purchaser 
were  entitled  to  hold  the  lands 
discharged  from  the  trust.  Coze 
v.  Smith  and  others,  IV.  271 

22.  Lapse  of  time  operates,  in  equity, 
only  by  way  of  evidence,  as  af- 
fording  a   presumption  of   pay- 
ment.   Livingston  v.  Livingston, 

IV.  287 

23.  Therefore,  where  the  defendant 
admitted  the  original  covenant 
to  pay  rent,  and  did  not,  in  his 
answer,  pretend  to  any  payment : 
Held,  that  he  could  not  insist  on 
the  lapse  of  time,  being  twenty 
years  from  the  date  of  the  cove- 
nant to  the  filing  of  the  bill,  as 
presumptive    evidence    of   pay- 
ment, ib. 

24.  Where   there    was   a  perpetual 
lease,  reserving  an  annual  rent, 
and  no  rent  had  been  demanded 
for  forty-four    years    from   the 
date  of  the  lease ;  on  a  bill  for  a 
discovery,  by  the  lessor,  on  the 
ground  of  a  loss  of  the  counter- 
part of  the  lease  :  Held,  that  the 
lapse  of  time  was  sufficient  evi- 
dence that  the    rent    had    been 
extinguished    by    some    act    or 
deed  of  the  party  entitled  to   it. 
Livingston  v.  Livingston, 

IV.  294 

25.  Where  the   defendant,    a   bond 
jide   purchaser,  without   notice, 

and     those     under    whom     he 
claimed,  had   been  in  possession 
of  land  above   twenty-six  years 
before   the  plaintiffs   filed  their 
bill  to  enforce  their  claim,  found- 
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ed  on  an  implied  trust,  the  bill 
was  dismissed  without  costs. 
Shaver  v.  Radlcy,  IV.  310 

26.  C.  purchased  of  V.  a  military 
lot,  and,  though  the  whole  estate 
was  intended  to  be  transferred, 
the  assignment,  for  want  of 
words  of  inheritance,  conveyed 
only  an  estate  for  life  ;  and  C. 
entered  and  continued  in  pos- 
session of  the  land,  until  his 
death,  having  made  valuable  im 
provements  thereon ;  and  V. 
stood  by,  for  thirteen  years,  after 
the  death  of  C.,  seeing  his  heirs 
in  possession,  claiming  to  be  own- 
ers in  fee  under  C.,  and  deal- 
ing with  the  land  as  absolute 
owners,  and  making  great  im- 
provements in  the  property, 
without  disclosing  any  claim  to 
the  reversion,  or  any  pretension 
of  right  or  title ;  he,  and  all  per- 
sons under  him,  were  held  to  be 
estopped,  by  his  silence,  from 
asserting  his  legal  title.  Hig- 
inbotham  v.  Burnet,  V.  184 

SJ7.  Where  an  agent  had  suffered 
thirty  years,  after  his  agency 
had  ceased,  and  sixteen  years 
before  the  death  of  his  princi- 
pal, to  elapse,  without  rendering 
any  account,  or  filing  a  bill  : 
Held,  that  the  staleness  of  the 
demand  was  a  bar  to  its  admis- 
sion. Mooers  v.  White,  VI.  360 

28.  Where  there  is  fraud  or  collusion 
between  the  executor  and  debt- 
or, or  insolvency,  lapse  of  time 
is  not  ground  of  demurrer  to  a 
bill ;  it  is  matter  of  evidence, 
and  not  an  absolute  bar,  and 
may  be  set  up  in  the  answer 
of  the  defendant.  MDawl  v. 
Charles,  VI.  132 

[  apse  of  time  a  bar  to  a  divorce,  vide 
ADULTERY. 

apse  of  time  a  bar  to  an  equity  of 
redemption,  vide  MORTGAGE,  III. 


Et  vide  AGENT.  AGREEMENT,  III 
COSTS.  DEBTOR  AND  CREDITOR 
EVIDENCE.  EXECUTOR  AND  At 

MINISTRATOR.       PLEADINGS. 

LANDLORD  AND  TENANT. 

Vide  LACHES,  LENGTH  OF  TIME  ANI> 
POSSESSION. 

LAW. 

Action  at  law,  vide  ACTION. 

Election  to  proceed  at  law  or  in  equi- 
ty, vide  ELECTION. 

General  principle  of  law,  vide  FOR 
EIGN  LAWS. 

Foreign,  vide  FOREIGN  LAWS. 

LAW  OF  NATIONS. 

Vide  FUGITIVES  FROM  JUSTICE. 

LEASE. 

1.  A  surrender  of  a  lease  by  the 
lessee  to  the  lessor,  is,  it  seems, 
an  extinguishment  of  the  grow- 
ing  rent.     Shepard  v.    Merrill 
and  Tucker,  II.  280 

2.  A  covenant    to   renew   a  lease 
does     not,     necessarily,     ?mply 
another  lease,  not  only  for  thu 
same  term  and  rent,  but  also  with 
all    the  covenants  contained  in 
the  former  lease;  such  covenants 
being  accidental,  and  not  essen- 
tial parts  of  a  lease.     Rutgers 
v.  Hunter,  VI  215 

3.  As,  where,  in  a  building-lease, 
for  twenty-one  years,  at  a  cer- 
tain annual    rent,  it  was    cove- 
nanted that,  at  the  expiration  of 
the  term,  the  buildings  erected, 
and  improvements  made  by  the 
lessee,  should  be  valued,  in  the 
manner  specified  in   the  lease: 
and    if   the    lessor   should   no 
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abide  by,  and  pay  the  amount  of 
such  valuation,  he  should  "  re- 
new the  lease,  or  redemise  the 
lot,  at  such  rents,  and  upon 
such  terms,  as  might  be  agreed 
upon  between  the  parties  : "  at 
the  end  of  the  lease,  the  lessee 
refused  to  accept  a  redemise  of 
the  lot,  upon  any  terms,  and  in- 
sisted on  being  paid  for  his 
buildings  and  improvements, 
according  to  the  valuation  there- 
of, made  pursuant  to  the  cove- 
nant in  the  lease ;  and  the  lessor 
tendered  a  renewal  of  the  lease, 
for  the  same  term,  and  for  the 
same  rent,  but  without  any  cove- 
nant as  to  buildings,  or  paying 
for  buildings  and  improvements  : 
Held,  that  the  lessee  was  bound 
to  accept  the  renewal  of  the 
former  lease,  so  tendered,  or  to 
give  up  all  claim  to  be  paid  for 
the  buildings  and  improvements. 
Rutgers  v.  Hunter,  VI.  215 

Vide   FRAUD.     TRUST    AND    TRUS- 
TEE, II. 

LEGACY. 

1.  Though  the  statute  of  limitations 
is  no  bar  to  a  legacy,  yet  the 
Court,    in   regard    to  very  stale 
demands,  will    adopt  the  provi- 
sions of  the  statute,  in  the  exer- 
cise  of    their   discretion.      Ar- 
den's  Executors  v.  Arden's  Ex- 
ecutors, I.  313 

2.  Though  a  lapse  of  30  years  af- 
fords a  presumption  that  a  legacy 
has  been  paid,  yet  that  presump- 
tion may  be  repelled  by  circum- 
stances, ib. 

3.  ff  an  executor  pays  one  legatee, 
and  there  is,  afterwards,  a  defi- 
ciency of  assets  to  pay  the  others, 
the  legatee  so  paid  must  refund 
a  proportionable  part.     Lupton 
and    Pearsall  v.    Lupton    and 
ethers,  II.  614 
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4.  But   if  the  deficiency  of  assets 
has  been  occasioned  by  the  waste 
of  the  executor,  the  legatee  who 
is  paid  may  retain  the  advantage 
he  has  gained  by  his  legal  dili- 
gence, as  against  his  co-legatees, 
but  not  against  a  creditor.        il>. 

5.  A  legatee  may  compel  an  execu- 
tor to  bring  into  Court  money  in 
his    hands,  or  to  give  security, 
where  the  legacy  is  payable  at  a 
future  day.  ib. 

6.  A   legacy,  payable  at  a  future 
day,  does  not  carry  interest  until 
after  it  is  payable,  unless  it  is 
given  to  a  child,  and  the  parent, 
by  the  will,  has  made  no  other 
provision  for  its  maintenance,  ib. 

7.  But  this  exception,  it  seems,  does 
not  extend  to  grandchildren,  ib. 

8.  Where  there  are  several  legacies 
given,  which  are  to  be  increased 
or     diminished,    as    the   estate 
should  increase  or  diminish,  one 
legatee  may  file  a  bill  in  behalf 
of  himself,  and  the  other  legatees 
who    may    choose  to   come    in, 
against  the  executors,  for  an  ac- 
count and  payment.     Brown  \. 
Ricketts,  III.  553 

9.  But  when  the  bill  is  for  the  resi- 
due,   all   the  residuary  legatees 
must  be  made  parties.  ib. 

10.  Where  the  plaintiff,  in  his  bill, 
sets  up  a  claim  independent  of 
the  will,  to  part  of  the  property 
devised  in  trust  to  pay  the  lega- 
cies, he  must  elect  to  waive  his 
claim,  or  wait  until  it  be  deter- 
mined, before  he  can  call  for  ai 
account,  or  payment  of  part  of 
his  legacy.  ib. 

11.  Though   one  legatee   may   sue 
alone  for  his  specific  legacy,  yet 
where  he  claims,  also,  as  a  resid- 
uary legatee,  all   the   residuary 
legatees  must   be   made  par  "e 
of  the  suit.    Davoue  \.  Fanning, 

IV.  199 

12.  Though  the  name  of  the  legatee 
is  entirely  mistaken  by  the  te? 
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tator,  as  "  Cornelia  Thompson,"" 
for  Caroline  Thomas,  yet  the 
bequest  is  good  ;  and  the  inten- 
tion of  the  testator,  and  the 
misnooier,  being  satisfactorily 
shown,  the  legacy  was  ordered 
to  be  paid  to  the  person  intend- 
ed. Thomas  v.  Stevens,  IV.  607 

13.  A  testator,  by  his   will,  gave  to 
his  daughter,  "  during  her  sepa- 
ration from  W.  C.  her  husband, 
one   thousand   dollars,  a  year," 
which  he  charged   on    his  real 
estate ;  and   the   daughter   was, 
in  fact,  living  separate  from  her 
husband,  when  the  will  was  exe- 
cuted ;     but     they,    afterwards, 
lived  together,  and   were  living 
and   cohabiting  together,  at  the 
time  of  the  testator's  death  ;  and 
about    three   months    after    his 
death,  they  again  separated,  and 
continued  to  live  separate  for  a 
year  :  Held,  that  the  legacy  de- 
pending on  a  separation  which 
existed  at  the  time  the  will  was 
executed,    and  with   a   view  to 
that  fact,  was  lawful  and  proper  ; 
and,  the  separation  having  ceased 
when  the  will  took  effect,  by  the 
death  of  the  testator,  there  was 
an  end  of  the  legacy  ;  and  that  a 
voluntary  separation  of  the  par- 
ties afterwards,  would  not  entitle 
the  wife  to  it.     Cooper  v.  Hem- 
sen,  V.  459 

14.  Where  land  is  devised,  charged 
with   the  payment  of  a  legacy, 
and  the  devisee  accepts  of  the 
devise,  he  is  personally  and  abso- 
lutely liable  for  the  legacy  ;  and 
he  has  no  right  to  require  of  the 
legatee,  before  payment,  a  secu- 
rity to  refund,  in  case  of  a  defi- 
ciency of  assets,   to  pay   debts, 
&,c.     Glen  v.  Fisher,        VI.  33 

15.  The  devisee,   in    such    case,   is 
liable  to  pay  interest  on  the  lega- 
cy, from  the  time  it  was  payable, 
though  the  payment  was  not  de- 
manded by  the  legatee.  Hi. 


16.  And  where  the  devisee  said,  that, 
if  the  legacy  had  been  demand 
ed,  he  would  not  have  paid  it, 
and    admitted    a   sufficiency  of 
assets,   he    was  decreed  to  pay 
the  cost  sofa  suit  against  him  by 
the  legatee.  ib. 

17.  Where  husband  and  wife  sue  for 
the  wife's  legacy,  the  Court  will 
direct  a  suitable  provision  to  be 
made  out  of  it,  for  the  mainte- 
nance of  her  and  her  children, 
before  decreeing  payment  of  the 
legacy  to  the  husband.  ib. 

18.  Where  an  administrator  was  sued  ' 
for  a  legacy,  charged  on  land  de- 
vised   to   the  intestate,  and  ac- 
cepted  by  him  :  Held,  that,  the 
charge    being    personal  on  the 
devisee,  his  personal  representa- 
tive was  bound  to  pay  the  legacy, 
as  a  personal  debt ;  and  that  the 
legatee  was  to  be  considered  as  a 
creditor,  and  not  bound  to  tender 
security  to  refund,  in  case  of  a 
deficiency  of  assets,  &,c.    ib.  36 

19.  It  is  only  when  the  suit  is  against 
executors  and  administrators,  as 
such,  that  the  legatee  can  be  re- 
quired to  give  security  to  refund. 

ib. 

20.  Where  a  legatee  is  compeUed  to 
sue  for  the  legacy,  he  is  entitled 
to  interest  and  costs.  ib. 

21.  A  bequest  of  all    the  testator's 
right,  interest  and  property,   in 
shares  in  the  Bank  of  the  United 
States,     is     a    specific    legacy. 
Walton  v.  Walton,        VII.  258 

22.  Where  a  debt  or  specific  chattel, 
is  bequeathed,  the  specific  l«'<n- 
cy  is  extinguished,  or  adeemed 
in  the  lifetime  of  the   testator, 
by  the  payment  of  the  debt,  or 
the   sale   or    conversion   of   the 
chattel.  ib. 

23.  But  a  pecuniary  or  demonstra- 
tive legacy,  which  is  general  in 
its  nature,  though  payable  out  of 
a  particular  fund,  is  not  adeemed 
or   extinguished,   by    the  extin 
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guishment  of  the  fund  desig- 
nated for  the  payment  of  it. 
Walton  v.  Walton,  VII.  258 

24.  To  ascertain  the  character  of  a 
legacy,  the  intention  of  the  tes- 
tator is  an  essential  inquiry,     ib. 

25.  A  legacy  of  shares  in  a  bank,  is 
not  extinguished  or  destroyed  by 
the  variation  of  the  testator's  in 
terest  produced  by  operation  of 
law.  ib. 

20.  As,  where  a  testator  bequeath- 
ed all  his  interest,  &c.,  in  thirty 
shares  in  the  Bank  of  the  United 
States,  and,  before  his  death,  the 
charter  of  the  bank  expired,  and 
all  its  property  and  funds  were 
conveyed  to  trustees,  who  divid- 
ed the  funds  received  by  them, 
from  time  to  time,  among  the 
stockholders,  and  the  testator 
received  the  dividends  on  the 
shares,  but  did  not  sell  or  dis- 
pose of  the  shares  themselves  : 
Held,  that  this  was  an  ademp- 
tion  of  the  legacy,  pro  tanto 
only  ;  and  that  the  legatee  was 
entitled  to  the  dividends,  paya- 
ble after  the  testator's  death,  ib. 

27.  So,   where    two  shares   in   the 
Western  Inland  Lock  Naviga- 
tion   Company  were  bequeathed 
to  the  plaintiff";  and  the  shares, 
in  tne    lifetime  of  the    testator, 
were,  by  some  arrangement,  in- 
creased in  number   to  six,  and 
the   stock,  under  an  act  of  the 
legislature,    became    vested    in 
the  state,  and  a  certain  sum  was 
to  be  paid  to  the  stockholders, 
as  a  compensation  for  its  value  : 
Held,  that   the  legacy  was  not 
extinguished  or  adeemed.         ib. 

28.  A  legacy  of  a  sum  of  money  tc 
a  town,  for  the  purpose  of  erect- 
ing a  town-house,  for  the  transact- 
ing of  public  business,  is  valid 
as  a  charitable  bequest.    Cogges- 
hall  v.  Pelton,  VII.  292 


Vide  BARON   AND  FEME 
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EXECUTOR    AND 

TOR.     ELECTION.      LIMITATION 

OF  ACTIONS. 

LEGAL  ESTATE. 
Vide  MORTGAGE,  I. 

LEX  LOCI. 
Vide  FOREIGN  LAWS. 

LIEN. 

Of  Factor,  vide  PARTNERSHIP. 

Et  vide  AGREEMENT.  ASSIGNMENT. 
DEBTOR  AND  CREDITOR.  JUDG- 
MENT. JURISDICTION.  SHIP 
OWNERS.  VENDOR  AND  Pun< 
CHASER. 

LIFE. 

Insurance  on,  vide  INSURANCE. 

LIMITATION 

Vide  DEVISE 

LIMITATION  OF  ACTIONS 

1.  The  statute  of  limitations  does 
not  apply  to  a  direct  trust,  as 
between  the  trustee  and  cestui 
que  trust;  nor  to  parties  stand 
ing  in  the  relation  of  principal 
and  agent  or  factor,  and  not  in 
the  proper  relation  of  debtor  and 
creditor,  or  of  joint  partners  in 
trade.    Coster  v  Murray  Sf  Mur- 
ray, V.  522 

2,  Where  goods  in  which  both  par- 
ties were  interested,  were  sent 
to   the    defendants,  who  agreed 
to  be  accountable  for  the  share 
of  the  plaintiffs,  or  the  proceeds 
thereof,  and  to  charge  no  com- 
missions on    the   sale,   it  seems 
that  this  is  not  "  a  trade  of  mer« 
chandise  between  merchant  and 
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merchant,"  within  the  meaning 
of  the  exception  in  the  statute. 
(Sess.  24.  ch.  183.  s.  5.  1  N.  R. 
L.  184.)  ib. 

3  Whether  the  exception  does  not 
apply  to  other  persons  than  mer- 
chants 1  Quare.  ib. 

4.  Whether    even    open    accounts 
between   merchants,   where   the 
last   item    is    above    six   years' 
standing,   are    not    within    the 
statute  'I     Qucere.  ib. 

5.  If  part  of  an  open  account  be 
within  six  years,  it  draws  after 
it  items  beyond  six  years,  so  as 
to  protect  them  from  the  statute. 

ib. 

6.  To  bring  a  case  within  the  ex- 
ception   in    the    statute,    there 
must    be    mutual    accounts    be- 
tween the  parties.  ib. 

7.  Where  all  the  items  are  on  one 
side,  the  last  item,  though  with- 
in FIX  years,  does  not  draw  after 
it  those  of  a  longer  standing,    ib. 

8.  Where  the  statute  begins  to  run, 
it    continues    to    run,    without 
being  impeded  by  any  subsequent 
event.     Mooers  v.  White, 

VL  360 

9.  If  a  demand  on    a   simple  con- 
tract  can  be  enforced  in  equity, 
as  well  as  at  law,  and  the  credit- 
or files  a  bill  in  equity,  the  de- 
fendant    will    be    allowed     the 
benefit  of  the  statute  of  limita- 
tions, if  it   would  have  been  a 
good  plea  in  bar  to  an  action  at 
law.     Roosevelt  v.  Mark, 

VI.  266 

10.  An  acknowledgment  by  a  party, 
to  take  a  case  out  of  the  statute 
of  limitations,  must  be  of  a  pres- 
ent subsisting  debt,  unqualified, 
and  made  by  the  party  himself. 

ib. 

11.  Any  payment  or  act  of  his  as- 
signees or  trustees,  who  are  not 
parties  to  the  contract,  or  under 
any  personal  obligation  to  pay  or 
contribute,  is   not   sufficient   to 


create    a  constructive  acknowl- 
edgment of  the  original  debtor. 

ib. 

12.  A  devise  of  real   and   personal 
estate,  for  the  payment  of  Just 
debts,    does    not    revive    a  debt 
barred  by  the  statute  of  limita- 
tions, or  discharged  by  a  bank- 
rupt's certificate.  ib. 

13.  An  acknowledgment  or  admis- 
sion by  an  executor  or  adminis- 
trator, will  not  bind  the  real  as- 
sets in  the  hands  of  an  heir  or 
devisee,  or  of  the  people,  by  es- 
cheat,  or    affect    the   right   of 
either   to   plead  the   statute   of 
limitations.     Mooers   v.    White, 

VI.  360 

14.  The   statute  of  limitations  is  a 
good  plea  in  equity,  as  well  as  at 
law.     Kane  v.  Bloodgood, 

VII.  90 

15.  Those   trusts   which   are   mere 
creatures  of  a  Court  of  equity, 
and  not  within  the  cognizance 
of  a  Court  of  law,  are  not  with- 
in the  statute  of  limitations,     t'6. 

16.  As  long  as  there  is  such  a  con- 
tinuing and  subsisting  trust  ac- 
knowledged or  acted  upon  be- 
tween  the   parties,   the   statute 
does  not  apply  ;  but  if  the  trus- 
tee denies  the  right  of  his  cestui 
que  trust,  and  the  possession  of 
the   property  becomes   adverse, 
lapse  of  time,  from   that  period, 
may  constitute  a  bar  in  equity,  ib. 

17.  But   all  other  trusts,  which  are 
the  ground  of  an  action  at  law, 
arc  within  the  statute  ;  for  where 
there  is  a  concurrent  jurisdiction 
in  the    Courts  of  common  law 
and  equity,  the  rule  must  be  the 
same,  and  the  statute  of  limita- 
tions may  be  pleaded  with   the 
same  effect  in  a  Court  of  equity, 
as  in  a  Court  of  law.  ///. 

18.  The  statute  receives  the  same 
construction  and  application,  in 
analogous  cases,  in  equity  as  at 
law.  ib 
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9  There  is  no  statute  of  limitations 
to  a  charge  upon  an  estate  ;  for 
an  action  at  law  does  not  lie  in 
the  case  of  a  mere  charge  on 
land,  and  where  there  is  no  per- 
sonal undertaking.  Kane  v. 
Blaodgood,  VII.  90 

20.  The  statute  is  a  bar  to  any  de- 
mand of  one  tenant  in  common 
against  another,  for  an  account 
further  back  than  six  years,     ib. 

21.  Since  a  remedy  at  law  is  given 
by  statute  to  recover  legacies  or 
distributive  shares,  the  statute  of 
limitations  will  be  a  bar  to  a  suit 
in  equity  for  a  legacy,  as  well  as 
at  law.  U>. 

22.  Corporations,  as  well  as  private 
persons,  may  plead    the  statute 
of  limitations.  ib. 

23.  So,  directors   of  a  corporation, 
who  are,  on  its  dissolution,  made 
trustees  by  statute,  with  power 
to  settle  its  concerns,  &.C.,  may 
plead  the  statute.  26. 

24.  A   pure   plea  of  the   statute  is 
no  bar,  where  there  are  circum- 
stances, as,  an  ofler  to  account, 
acknowledgment,  promise  to  pay, 
&-c.,  to  take  the  case  out  of  it, 
unless  there  be  averments  to  de- 
stroy the   force  of  such  circum- 
stances, ib. 

25.  Where  a  plaintiff  is  entitled  to 
dividends  in  shares  of  an  incor- 
porated company,  and  for  which 
he  has  a  clear  remedy  at  law,  it 
is  not  such  a  direct  and  express 
trust,  as  will  take  the  case  out 
of  the  statute.  ib. 

Plea  of  the  statute  of  limitations,  vide 
PLEADING,  V. 

Vide  DOWER.  FOREIGN  LAWS. 
LACHES  AND  LENGTH  OF  TIME. 
PLEADING.  USURY. 

LIS  PENDENS. 

Vide  NOTICE.      VENDOR  AND  PUR- 
CHASER. 
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LOAN. 
Vide  DEBTOR  AND  CREDITOR. 

LOAN  OFFICERS. 

1.  Though,  by  the  act  authorizing 
the   loan  of  money,  &.c.    (sess. 
31.  c.  216.)  the  mortgagor,  after 
a   default  of  payment,  loses  all 
equity   of  redemption,  and    the 
commissioners  become  seised  of 
an  absolute  estate  in  the  premi- 
ses, yet   the  commissioners  are 
trustees   for   the   people,  to  the 
amount   of    the    mortgage   debt 
and  interest,  and  for    the  mort- 
gagor, in  respect  to  the  surplus  : 
and    the  mortgagor,  as  well    as 
the  people,  has  a  right  to  demand 
of  the  commissioners  a  faithful 
execution    of  the  trust.       Dcii' 
ning   and  others  v.  Smith   and 
others,  III.  332 

2.  The  notice  of  sale,  according  to 
the  true  construction  of  the  act. 
must  continue  to  be  jixed  up  at 
three  public  places,  and  be  ad- 
vertised in  a  public   newspaper 
of  the   county,  from   eight  days 
after   the  4th   Tuesday  of  May, 
to  the  3d  Tuesday  of  September, 
or  the  time  of  sale.  ib. 

3.  And  where,  on  a  default  of  the 
mortgagor,    the    commissioners 
caused  the  mortgaged  premises 
to  be  sold,  without   giving  due 
public  notice  of  the  sale,  pursu- 
ant to    the  act,  and  under  cir- 
cumstances denoting  fraud  and 
collusion,  on  the  part  of  one  of 
the  commissioners,  the  sale  was 
set  aside,  and  the  deed  execuled 
by  the  commissioners  ordered  to 
be  delivered  up  to  be  cancelled ; 
and  the  proceedings  in  an  action 
of  ejectment  brought  by  the  pur- 
chaser, to  be  stayed  by  a  perpetu- 
al injunction.  i1/. 

4.  The  notices  of  sale  required  by 
the  act  to  be  fixed  up  in  three 
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public  places,  mean  that  they 
should  be  put  up  in  those  places 
best  calculated  to  bring  home 
the  notice  of  sale  to  the  mort- 
gagor, and  to  all  persons  who 
are  most  likely  to  attend  as  pur- 
chasers. S.  C.  III.  339 

5  Three  weeks'  notice  is  not  suffi- 
cient. S.  C.  III.  341 

t>.  The  notice  must  contain  the 
name  of  the  mortgagor,  and  an 
accurate  description  of  the  quan- 
tity and  situation  of  the  land 
foreclosed,  and  to  be  sold.  S.  C. 
III.  342 

*.  If  the  commissioners  abuse  their 
trust,  this  Court  will  afford  re- 
lief, either  by  setting  aside  the 
sale,  and  letting  in  the  mort- 
gagor to  redeem,  or  directing  the 
commissioners  to  account  for  the 
difference  between  the  sum  for 
which  the  land  was  sold,  and  its 
real  value  at  the  time.  S.  C. 
III.  343 

S.  Under  the  act  authorizing  the 
loan  of  money s,&c.,  passed  April 
18th,  1786,  (sess.  9.  ch.  40.)  the 
loan-officers  are  bound  strictly  to 
pursue  the  directions  of  the  stat- 
ute, in  the  sale  of  premises  mort- 
gaged. If.  therefore,  there  be  a 
defect  in  the  advertisement  of 
sale,  in  describing  the  quantity 
and  situation  of  the  land,  the  sale 
is  irregular  and  void ;  and  the 
purchaser,  under  such  an  irregu- 
lar sale,  was  decreed  to  release 
all  his  title  to  the  owners  of  the 
equity  of  redemption  ;  and  a  note, 
given  by  him  to  the  loan-officers, 
for  the  balance  of  the  purchase 
money,  was  ordered  to  be  de- 
livered up  and  cancelled ;  but 
he,  being  an  innocent  and  bnna 
jide  purchaser,  was  not  subject- 
ed to  costs.  Sherman  v.  Dodge, 
VI.  107 

9.  Where  a  mortgage,  taken  by  two 
loan-office  commissioners  of  the 
county  of  Essex,  had  become 
VOL.  VII.  19* 


forfeited,  and  the  land  was  regu 
larly  advertised  ?,nd  sold,  pursu- 
ant to  the  act,  except  that  one 
of  the  commissioners  was  not 
present  at  the  time  the  order  foi 
the  advertisement  for  sale  vva.« 
made,  nor  at  the  sale :  Held 
that  the  assent  of  the  absent 
commissioner  was  to  be  pre- 
sumed, as  no  dissent  was,  after- 
wards, expressed  by  him,  and  he 
united  in  the  deed  to  the  pur- 
chaser ;  and,  though  it  is  the 
duty  of  both  commissioners  to 
be  present  at  the  sale,  yet  the 
absence  of  one  of  them,  from  ne- 
cessity, or  just  cause,  which  was 
to  be  presumed  in  this  case, 
would  not  affect  the  validity  of  a 
sale,  otherwise  regular  and  fair. 
King  v.  Stow,  VI.  323 

10.  And   though  the  commissioners 
neglected  to  make   all  the  prop- 
er   minutes,  or   entries,    in  the 
book  of  their  proceedings,    ac- 
cording to  the  directions  of  the 
act,   yet   an  omission,  on  their 
part,   in  this   respect,    will   not 
vitiate  or  defeat  the  sale  itself, 
as  against  a  bonajide  purchaser. 

ib. 

11.  Where  the  advertisement  of  sale 
was  affixed   up   by  the  commis- 
sioners,  at  the  court-house  and 
two  public  taverns  in  the  village 
of  E.,  being  the  three  most  pub- 
lic places  in  that  village,  which 
is  the   place  of  the  greatest  re- 
sort  in  the   county :  Held,  that 
this  was  sufficient,  as  the  act  did 
not  necessarily  require  that  tin- 
advertisement  should  be  put  up 
in   three     different    villages    or 
towns,  and  the  practice  of  the 
commissioners  in  Essex  county 
had    been   uniformly   otherwise. 

it. 

12.  But,  admitting  that  the  commis- 
sioners erred  in  their   construc- 
tion of  the  act,   in  this  respect, 
yet   a  mere  error  of  judgment 
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where  there  was  no  fraud,  or 
pretence  for  imputing  fraud,  but 
every  thing  was  intended  to  be 
fair  and  regular,  will  not  vitiate 
the  sale,  as  against  a  bonajide 
purchaser  for  a  valuable  consid- 
eration, without  notice  of  any 
irregularity  or  omitsion  on  the 
part  of  the  commissioners.  King 
v.  Stow,  VI.  323 

LOST    DEED. 
Vide  PLEADING,  III. 

LUNATICS. 
Vide  IDIOTS  AND  LUNATICS. 


M. 


MAINTENANCE. 

Advt.  .cing  money  to  a  poor  man  to 
t~»able  him  to  prosecute  his  suit, 
L  not  maintenance.  Perine  v. 
£  mn,  III.  508 

When  Decreed  to  wife,  vide  BARON 
AND  FEME. 


MARRIAGE. 

1.  Th-  -ug'h  an  absence  of  five  years, 
of  *'»ie  of  the  married  parties, 
may  exempt  the  other,  who  mar- 
ries w£ain,  from  the  penal  conse- 
quences of  bigamy,  under  the 
provisions  of  the  act,  (1  N.  R. 
Li.  I>.3.)  yet  the  second  mar- 
riage is  null  and  void ;  for  noth- 
ing but  the  death  of  one  of  the 
parties,  or  the  judicial  decree  of 
a  competent  Court,  can  dissolve 
the  marriage  tie.  Williamson 
v.  Purisien,  I.  389 

'2    Wheie  a  man  was  married  to  an 

infant   under  12  years  of  age, 

who   immediately   declared   her 

ignorance  of  the  nature  and  con- 
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sequences  of  the  marriage,  and 
her  dissent  to  it;  the  Court,  on  a 
bill  filed  by  her  next  friend,  order- 
ed her  to  be  placed  under  its  pro- 
tection, as  a  ward  of  the  Court, 
and  forbade  all  intercourse  or 
correspondence  with  her  by  the 
defendant,  under  pain  of  con 
tempt.  Aymar  v.  Rojf,  III.  49 

3.  Rights  dependent  on  the  nuptial 
contract  are  governed  by  the  lex 
loci   contractus.     Decouche  and 
others  v.    Savetier   and  others, 

III.  190 

4.  Marriage  is  a  good,  valuable,  and 
meritorious  consideration  for  an 
ante-nuptial   contract.     Bradish 
v.  Gibbs  and  others,       III.  550 

5.  Though  a  marriage  with  a  luna- 
tic is  absolutely  void,  yet,  as  well 
for  the  sake  of  the  good  order 
of  society,  as  the  quiet  and  re- 
lief of  the  party,  its  nullity  should 
be  declared  by  the  decision  of 
some  Court  of  competent  juris- 
diction.     Wightman  v.    Wight- 
man,  IV.  343 

6.  And  this  Court,  possessing   an 
exclusive  jurisdiction  over  cases 
of  lunacy  and  matrimonial  causes, 
is  the  proper,  and,  indeed,  since 
there  are  no  ecclesiastical  Courts 
having  cognizance  of  such  causes, 
the  only  tribunal  to  afford  relief 
in  such  a  case,  and   sustain  a 
suit  instituted  to  pronounce  the 
nullity  of  the  marriage.  ib. 

7.  Therefore,  where   a  person,  in- 
sane at  the  time  of  her  marriage, 
after  her  return  to  a  lucid  inter- 
val, refused  to  ratify  or  consum 
mate  it,  and  filed  her  bill  to  an 
nul  it,  this   Court  decreed   the 
marriage  null  and  void,  and  the 
parties  absolved  from  its  obliga- 
tions, ib. 

8.  So,  where  a  marriage  is  unlawful 
and  void,  ab initio,  being  contrary 
to  the  law  of  nature,  as  between 
persons,  ascendants  or  descend- 
ants, in  the  lineal  line  of  consan- 
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guinity,  or  between  brothers  and 
sisters,  in  the  collateral  line,  this 
Court  will  declare  such  a  mar- 
riage, in  a  suit  instituted  for  the 
purpose,  null  and  void.  ib. 

9.  Whether  the  Court,  there  being 
no  statute  regulating  marriages,, 
or  defining  the  prohibited  de- 
gre^s  which  render  them  unlaw- 
ful will  go  further,  and  declare 
marriages  void  between  persons 
in  the  other  degrees  of  collateral 
consanguinity  or  affinity?  Quare. 

ib. 
Vide  FOPEIGN  LAWS. 

MARRIAGE    SETTLEMENT. 

Vide   BARON   AND   FEME.     FRAUDS 
(STATUTE  OF.) 

MARSHALLING    OF    ASSETS. 

Vide  ASSETS.  EXECUTOR  AND  AD- 
MINISTRATOR. JURISDICTION. 
MORTGAGE. 

MASTER. 

Reference  to,  vide  APPEAL. 


MASTERS  OF  VESSELS. 


1.  It  is  the  duty  of  a  master  of  a 
ship,  when  his  vessel  is  disabled 
in  the  course  of  the  voyage,  to 
procure  another  ship,  if  he  can, 
to  take  on  the  cargo  to   its  des- 
tined   port.     Searle   v.    Scovcll, 

IV.  218 

2.  He  is  in  such  case,   from  neces- 
sity, agent  for  the  owner  of  the 
cargo ;  and  his  acts  in  relation 
thereto  are  binding  upon  it.    Hi. 

3.  And  if  he  hires  a  new  ship,  the 
extra    freight   for   the   renewed 
voyage  becomes    a  lien  on  the 
cargo.  ib. 

4.  He  has  no  right  to  sell  the  car- 


go at  the  port  of  the  necessity, 
and  there  put  an  end  to  the  ad- 
venture, if  he  can  hire  another 
vessel,  to  carry  on  the  cargo  to 
its  port  of  destination.  ib 

Vide  STEAM-BOATS. 


MERGER. 
Vide  DESCENT.   MORTGAGE,    I. 

MILITARY    BOUNTY    LANDS. 

A  deposit  of  a  conveyance  of  military 
bounty  land,  pursuant  to  the  act 
of  the  8th  January,  1794,  is 
equivalent  to  a  registry  of  it,  and 
operates  as  a  notice  to  subse- 
quent purchasers.  WadswortJi 
v.  Wendell,  V.  22-1 

Vide    DEED. 

MILL. 
Vide  NUISANCE. 

MISTAKE. 

Mistake  in  an  account,  vide  ACCOUNT. 

When  mistake  in  written  instruments 
will  be  corrected,  vide  EVI- 
DENCE, II.  PLEADING. 

MONEY. 

Money  means  gold  or  silver,  or  the 
lawful  currency  of  the  country, 
or  bank  notes,  where  they  are 
known  and  used  in  the  market 
as  cash,  or  money  deposited  in 
bank  for  safe  keeping ;  and  does 
not  comprehend  promissory 
notes,  bonds,  and  -jriortgages,  or 
other  securities.  Mann  ami 
others  v.  The  Executors  of  Maun, 
1.23' 
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MORTGAGE. 

I.    Of  the  mortgage  generally. 
II.  Registry  of  the  mortgage,  and 
notice,  as  it  affects  the  mort- 
gagee. 

III.  Equity  of  redemption,  foreclo- 
sure, and  sale;  and  mode  of 
putting  the  purchaser  into  pos- 
session of  the  premises. 

IV  Account  between  mortgagor  and 
mortgagee. 

I.   Of  the  mortgage  generally. 

1.  Expenses  of  security  are  to  be 
paid    by    mortgagor.     Hine    v. 
Handy,  I.  7 

2.  Parol  evidence  is  admissible  to 
show  that  an  absolute  deed  was 
intended  as  a  mortgage,  or  that 
the    defeasance    had    been    de- 
stroyed    by  fraud    or    mistake. 
Marks  and  others  v.  Pell,  I.  594 

3.  But  where  a  bill  was  filed  for  an 
account,  and  for  a  reconveyance, 
30  years  after  the  deed,  alleged 
to   be  a   mortgage,   was   given, 
during  all    which  time   the  de- 
fendant had  been  in  possession, 
parol  evidence  of  the  mere  con- 
fessions of  the  defendant,  made 
17  years  after  the  deed,  that  it 
was  taken  as  security  for  a  debt, 
was  held  insufficient.  ib. 

4.  An  absolute  deed,  with  a  defea- 
sance,  is   a  mortgage.     Dey  v. 
Dunham,  II.  189 

5.  An  injunction  lies  against  a  mort- 
gagor in  possession,  to  stay  waste. 
Brady  v.  Waldron,          II.  146 

6.  Where  the  equitable  and  legal 
estate   are   united  in  the   same 
person,  the  former  is  merged  in 
the  latter ;   as  where  the  owner 
of  an  equity  of  redemption  pays 
off  a  subsisting  mortgage,  and 
takes  an  assignment  of  it,  it  will 
be  intended  that  he  does  it  to  ex- 
onerate his  estate  from  the  en- 
cumbrance, and  that  the  mort- 
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gage  is  extingtished,  unless  it  is 
made  to  appear,  that  he  has 
some  beneficial  interest  in  keep- 
ing the  legal  znd  equitable  es- 
tates distinct.  Gardner  v.  As- 
tor,  III.  f>3 

-   7.  A  feme  covert  may  mortgage  her 
separate  property   for    her    hus- 
band's debts.        Dcmarest   and 
Wife  v.    Wynkoop  and  others, 
III.  129 

8.  So,  she  may  also  execute  a  valid 
power   to   sell    the   property,  in 
case  of  default,  pursuant  to  the 
statute.  if). 

9.  In  a  mortgage  by  husband  and 
wife,  of  the  wife's  separate  es- 
tate, the  wife  may,  if  she  choose, 
reserve  the  equity  of  redemption 
to  the  husband  alone,  who  may 
sell  and  dispose  of  it.  ib. 

10.  A  mortgage  interest,  before  fore- 
closure, is  a  chattel,  and  person- 
al assets  belonging  to  the  exec- 
utor. S.  C.  III.  145 

11.  As  between  the  representatives 
of  the  real  and  personal  estate, 
the  land   is  the  primary  fund  to 
pay  off  a  mortgage.     Duke  of 
Cumberland  and  others  v.   Cod- 
rington  and  others,          III.  252 

12.  Where  a  man  gives  a  bond  and 
mortgage  for  his  own  debt,  the 
mortgage  is  merely  a  collateral 
security.     S.  C.  III.  257 

13.  But  if  a  purchaser  or  devisee  of 
land  encumbered,  renders  him- 
self personally  liable  to  the  cred- 
itor for  payment,  the  land,  as  far 
as  relates  to  the  marshalling  of 
assets,  is  the  primary  fund   for 
payment.  ib. 

14.  Unless  a  contrary  intent  be  clear- 
ly shown.  ib. 

15.  The  purchaser,  by  express  direc- 
tions in  his  will,  may  throw  the 
encumbrance   upon  his  personal 
assets,   or    by    dispositions    and 
language    equivalent   to    an  ex- 
press direction.     S.  C.    III.  272 

16.  A   voluntary  deed  not  delivered 
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to  the  giantee,  and  kept  con- 
cealed from  the  public,  for  near 
eighteen  years,  during  which 
time  the  grantor  remained  in 
possession  of  the  premises,  as 
owner,  cannot  be  set  up  against 
a  third  person  dealing  with  the 
grantor,  as  owner,  although  he 
may  have  heard  of  its  existence, 
at  the  time  he  took  his  mortgage. 
Ferine  v.  Dunn,  III.  508 

17.  But  the  grantee,  being  the  heir 
at  law  of  th^  grantor,  has  a  right 
to  redeem.  ib. 

18.  Where  a  mortgagee    was   com- 
pelled, for  his  own  security,  to 
satisfy  an  execution  on  a   prior 
judgment,    in  favor  of  another, 
he  was  held,   by  right  of  substi- 
tution, to  stand  in  the  place  of 
the  judgment  creditor,  and  en- 
titled, on  a  sale  of  the  mortgaged 
premises,  to  receive  out  of  the 
fund  the  amount  of  the  judg- 
ment,  as  well  as  the  mortgage 
debt.     Silver    Lake    Bank     v. 
North,  IV.  370 

19  P.  gave  a  mortgage  of  land,  the 
title  to  which  was  in  S.,  who  was 
in  possession  thereof  with  P. ; 
and  S.,  if  he  was  not  present  and 
assenting  to  its  execution,  treat- 
ed it,  afterwards,  as  a  valid  and 
subsisting  mortgage,  and  volun- 
tarily paid  part  of  the  money  due 
on  it :  Held,  in  a  suit  by  the 
mortgagee  against  P.  and  S.  for 
a  foreclosure  and  sale,  that  X. 
was  estopped  from  setting  up  his 
title  to  the  premises,  in  avoid- 
ance of  the  mortgage.  Lee.  v. 
Porter  and  Stiles,  V.  268 

W.  A  mortgage  was  given  in  1814, 
by  P.,  one  of  the  occupiers  of  a 
lot  of  land,  for  a  ratable  propor- 
tion of  money  due  on  a  former 
mortgage  covering  the  whole  lot 
of  which  the  premises  in  question 
were  only  a  part,  which  former 
mortgage  was  given  to  B.  in 
1799.  in  renewal  of  a  prior  mort- 


gage of  the  lot  in  1794,  1o  JR., 
who  had  assigned  it  to  B. :  Held, 
that  though  R.  claiming  under 
the  grantee  of  the  patentee 
whose  title  to  the  land  had  be- 
come forfeited  to  the  state,  by 
his  attainder,  and,  therefore,  the 
mortgage  by  P.  might  be  said 
to  be  without  consideration  ;  yet 
P.  being  fully  apprized  of  the 
state  of  the  title,  when  he  gave 
the  mortgage,  could  not  set  up 
the  defence  against  the  plaintiff, 
a  bona  Jide  purchaser  of  the 
mortgage,  especially  as  he  had, 
with  other  occupiers  of  the  lot, 
in  a  petition  to  the  legislature, 
stated,  that  he  had  satisfied 
the  mortgage  to  B.  ib. 

21.  It.  seems,  that  the  Court  will  not 
relieve  against   a  mortgage,    on 
the    ground    of  an  outstanding 
claim,  which  the  mortgagor,  for 
greater  security  to  his  title,  had 
bought  in,  without   any  judicial 
investigation,  or  decision  on  such 
claim,  in  a  suit  in  which  all  prop- 
er persons  would   be  made  par- 
ties, and  called  on  to  bring  for- 
ward their  title.  ib. 

22.  A  deed  from  the  state,  pursuant 
to  an  act  of  the  legislature,  re- 
citing that  the  title   to    certain 
lands   was  vested   in    the   state 
by  the  attainder  of  /.   IV.,  and 
that  such  title  had  been  perfect- 
ed   by   the   removal   of  encum- 
brances, and  directing  the  sur- 
veyor-general    to     convey   the 
land,  &c.,  cannot  be  set  up  as  a 
defence  to   defeat    a    bona   fide. 
mortgage  on  the  land  ;  for  such 
an  act  cannot  devest  the  title  of 
persons  holding  adversely,  with- 
out a  regular  eviction  in  the  or- 
dinary course  of  law.  Hi 

23.  The  Courts  of  law    having  de- 
cided,  that  a  mortgagor  in  pos- 
session of    land    mortgaged    in 
fee,  before  foreclosure,  or  entry 
by  the   mortgagee,  has  (in   re- 
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gard  to  all  the  rest  of  the  world, 
except  the  mortgagee)  the  legal 
seisin,  and  that  his  equity  of  re- 
demption might  be  sold  in  exe- 
cution ;  and  that  in  case  of  his 
death,  while  in  possession,  and 
before  foreclosure,  his  widow 
was  entitled  to  her  dower  in  the 
land  mortgaged,  of  which  she 
could  not  be  deprived  by  a  pur- 
chaser of  the  equity  of  redemp- 
tion of  her  husband,  this  Court 
follows  the  doctrine  of  the  Courts 
of  law,  and  allows  the  widow 
her  dower  out  of  the  proceeds 
of  the  sale  of  the  mortgaged 
premises,  on  a  bill  for  foreclo- 
sure and  sale.  Titus  v.  Nelson, 
V.  452 

24  As  where  the  wife  of  a  mortga- 
gor joined  in  a  mortgage  in  fee ; 
and  the  mortgagor,  afterwards, 
executed  a  second  mortgage  of 
the  same  premises,  in  which  the 
wife  did  not  join ;  and  after  a 
decree  for  sale,  on  a  bill  filed  by 
the  first  mortgagee,  but  before 
a  sale,  the  mortgagor  died : 
Held,  that  the  widow  was  en- 
titled to  her  dower  out  of  the 
surplus  proceeds  remaining,  af- 
ter the  first  mortgage  debt  was 
satisfied.  il>. 

25.  A  mortgage  is  no  evidence  of  a 
subsisting  title,  if  the  mortgagee 
never   entered,    and   there    has 
been  no  interest  paid  for  twenty 
years.     Giles  v.  Baremore, 

V.  545 

26.  Where   a  mortgage    had   been 
executed  forty  years,  and  thirty- 
five  years  had  elapsed  from  the 
time  the  state  was  supposed  to 
have  acquired  an  interest   in  it, 
by  the  attainder  of  the  mortga- 
gee, and  there  had   been  no  in- 
terest paid  or   demanded,   pay- 
ment of  the  mortgage  debt  was 
presumed.  ib. 

27.  Though   a   mortgagee    may,  by 
way  of  extinguishment,  release 
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all  his  interest  to  the  mortgagor; 
yet  he  cannot  convey  it  as  a  sub- 
sisting interest,  absolutely,  or  b) 
way  of  mortgage,  to  a  third  per- 
son ;  especially  when  the  mort- 
gage has  not  become  absolute, 
and  there  has  been  no  foreclo- 
sure. Aymar  v.  Bill,  V.  570 

28.  For  the  debt  cannot   reside  in 
one  person,  and   the  pledge  in 
another.  ib. 

29.  A   mortgagee   may  sue,  at  the 
same  time,  at  law  on   his  bond, 
and  in  this  Court  on  the  mort- 
gage.    Junes  v.  Conde,     VI.  77 

30.  A  mortgage  for  a  debt  may  be 
held  as  security  for  further  loans, 
if  there  is  no  intervening  right. 
James  v.  Johnson.  VI.  417 

31.  Though  the  deed  is  absolute  on 
the  face  of  it,  and  the  defeasance 
is  by  parol,  it  is  valid,  as  between 
the  parties  themselves.  ib. 

32.  Mortgage  creditors  are  bonajidc 
purchasers,  within  the  meaning 
of  the  act  of  the  21st  of  April, 
1818,  (sess.  41.  ch.  259.)  relative 
to  judgments  entered  fry  confes- 
sion on  warrants  of  attorney,  ib 

33.  A  conveyance  of  real  estate,  in- 
tended merely  as  security  for  a 
debt,   though    absolute    on    the 
face  of  it,  is  a  mortgage ;  and 
any  agreement,  on  a  subsequent 
event,  to   change  its  nature,   is 
void.     Henry  v.  Davis,  VII.   40 

34.  H.,  having  a  bond  and  mortgage 
executed  to  him  by  D.  for  1065 
dollars,  assigned  them  over  to  C. 
for  securing  the  sum  of  225  dol- 
lars.    The  assignment  was  abso- 
lute ;  but  C.  gave  H.  a  writing, 
promising  to  reassign  the  bond 
and     mortgage  to    him,   on    hi? 
paying  the  225  dollars  with  in 
terest,  on  a  day  specified.     No 
tice  of  the  assignment,  and  of  it? 
being  intended  as  security  mere- 
ly for  the  225  dollars,  was  given 
to  D.,  and  that  he  must  pay  n  • 
more  to  C.    D.       C.  after  wan1- 
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settled,  and  cancelled  the  mort- 
gage, on  D.'s  paying  part  of  the 
money,  and  giving  to  C.  a  new 
security  for  the  residue  :  Held, 
that  the  cancelling  of  the  mort- 
gage was  fraudulent,  and  C.  was 
decreed  to  pay  the  balance,  after 
deducting  the  225  dollars  and 
interest,  to  H.  ib. 

35.  A  mortgage,  after  describing  the 
premises,  contained  an  exception 
of  such  village  lots,  as  have  been, 
or  may  be,  laid  out  by  the  mort- 
gagor, within  certain  limits,  so 
that  the  whole  of  the  lots  do  not 
exceed  50  acres.     The  mortgage 
was  recorded  October  13,  1817, 
and  on  the  29th  of  April,  1820, 
the   mortgagor   released    to  the 
mortgagee  his  right   in   the  ex- 
ception beyond  ten  acres  in  ex- 
tent,  or    any  buildings  erected 
thereon.     On  a  bill  for  a  fore- 
closure,   a     creditor    having    a 
judgment  against  the  mortgagor, 
of    the    25th    of    April,    1820, 
claimed  the  whole  50  acres,  as 
excepted   from    the    mortgage : 
Held,  that  the  50  acres  were  in- 
cluded in  the  mortgage,  subject 
to  the  election  and  appropriation 
of  the  mortgagor,  who  was  bound 
to   make  his  election,  within  .a 
reasonable  time  ;  and  if  his  right 
wasnotexercised  before  the  com- 
mencement of  the  suit,  he  must 
be  deemed  to  have  waived  the 
exception.      Albany    Insurance 
Company  v.  Lansing,   VII.  142 

36.  And  the  master,  in   such  case, 
was  directed  to  ascertain   what 
village  lots  had  been  laid  out  by 
the  mortgagor,  before  the  com- 
mencement of  the  suit,   and  to 
exempt,  them  from  the  sale,  pro- 
vided that  they  did  not  include 
more  than   ten  acres,   nor   any 
buildings,  &c.  ///. 

Vide  HVIDF.VCE.    Tmj&r  AND  TRUS- 
TEE. 


II.  Registry  of  mortgage  and  notice^ 
as  it  affects  a  mortgagee. 

37.  The  registry  of  a  mortgage   ia 
notice  to  subsequent  purchasers. 
Frost   and  others  v.   Beekman, 

1.298 

S.    P.    Parkist    v.    Alexander    and 
others,  I.  394 

38.  The  registry  of  a  mortgage  is  no- 
tice only  to  the  extent  of  the  sum 
specified  in  the  registry.     Frost 
and  others  v.  Beekman,      I.  299 

39.  So,  the   registry  of  a  mortgage 
given  to   secure  three  thousand 
dollars,  but,  by  the  mistake  of 
the  clerk,  registered  for    three 
hundred  dollars,  is  notice  to  sub- 
sequent  bonajide  purchasers,  to 
the  extent  only  of  the  sum  ex- 
pressed in  the  registry.  ib. 

40.  An   unauthorized  registry  of   a 
mortgage,  or  one  registered  with- 
out   any  previous   proof  or    ac- 
knowledgment,   would    not,    it 
seems,  be  notice  to  a  subsequent 
purchaser.     S.  C.  I.  300 

41.  The    mortgagee    is   not    bound 
to   inspect  the  record,  and  see 
that  the  registry  is  correct ;  this 
is   the   exclusive    business    and 
duty  of  the  clerk.  ib. 

42.  Equity      gives      no      assistance 
against  a  purchaser  for  a  valu- 
able  consideration   without  no- 
tice, ib. 

43.  But  whenever  actual  notice  of 
the   true  sum  in  the  mortgage 
can    be    brought   home    to    the 
purchaser,  he  is,  from  that  time, 
so  far  as  the  former  purchase   is 
left  incomplete,  either  as  to  the 
deed,  on  the  one  hand,  or  as  to 
payments,  on   the  other,  boun.l 
by  the  prior  equitable  lien  ;  an>l 
all  subsequent  payments  by  him 
are  made  in  his  own  wrong,  su 
far  as  the  rights  of  the  mortir-i- 
gee  are  concerned.    S.  C.  1.  301 

44.  Notice  of  an  encumbrance  stops 
all  further   proceedings  toward.- 
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the  completion  of  the  purchase, 
or  payment  of  the  money.  Frost 
and  others  v.  Beekmam,  I.  301 

45.  It  seems  that  the  registry  of  a 
mere  equitable  mortgage,  or  en- 
cumbrance, is  notice  to  the  sub- 
sequent purchaser  of  the  legal 
estate,  so  as  to  entitle  such  mort- 
gage to  a  preference.  Parkist 
v.  Alexander  and  others,  I.  394 

40.  Where  a  deed,  absolute  on  the 
face  of  it,  is  recorded  as  a  deed, 
and  afterwards,  the  grantee  exe- 
cutes a  defeasance,  which  is  not 
registered  or  recorded,  the  de- 
feasance, connected  with  the  first 
deed,  is  considered  as  a  mort- 
gage, and  must  be  registered  as 
such,  to  give  it  priority  over  a  sub- 
sequent deed  to  a  bona  Jide  pur- 
chaser. Dey  v.  Dunham,  II.  182 

47.  The  record  of  the  absolute  deed, 
as  such,  is  no  notice  to  a  subse- 
quent purchaser.  ib. 

48.  It  must   be   such   a   notice  as, 
with    attending    circumstances, 
will  affect   the   subsequent  pur- 
chaser with  actual  fraud.         ib. 

49.  A  notice,  enough  merely  to  put 
the  party  on  inquiry,  is  not  suffi- 
cient to  break  in  upon  the  regis- 
try act.  ib. 

50.  The  act  concerning  mortgages 
extends  to  leasehold  as  well  as 
to  freehold  estates.     Berry  and 
another     v.    Mutual   Insurance 
Company,  II.  603 

51.  Priority  of  registry  is  of  no  avail 
against  a  previous  notice  of  an 
unregistered  mortgage.  ib. 

52.  Where  several  equitable  interests 
affecting  an  estate,  are  otherwise 
equal,  they  will  attach  according 
to  priority  of  time.  ib. 

53.  A  second  mortgagee,  who  neg- 
lects to  have  his  mortgage  regis- 
tered, will  not  be  relieved  against 
a  prior    unregistered   mortgage, 
urjess  he   shows,   from  non-de- 
livery or  possession,  or  other  cir- 
cumstances, that  imposition  has 
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been,  or  might  be  practised  on 
him,  by  or  with  the  concurrence 
of  the  first  mortg  igee,  which 
could  not  be  detected  or  guard- 
ed against,  by  the  exercise  of 
ordinary  diligence.  ib. 

54.  The  mere  circumstance  of  ieav- 
ing  the  title  deeds  with  the  mort- 
gagor, is  not,  of  itself,  sufficient 
to  postpone  the  first  mortgagee 
to  a  second  mortgagee,  who  has 
taken   the   title   deeds    without 
notice  of  the  prior  encumbrance. 
There  must  be  fraud,  or  gross 
negligence,  equivalent  to  fraud, 
on  the  part  of  the  first  mortga- 
gee, ib. 

55.  A  subsequent  buna  Jide  purcha- 
ser is  expressly  protected  by  the 
statute,  against  prior  unregister- 
ed encumbrances ;    but  a  mort- 
gagee is  not  a  purchaser  within 
the  meaning  of  the  statute,     ib. 

56.  He  may,  however,  protect  him- 
self by  a  registry,  against  a  prior 
unregistered  mortgage,   without 
notice,  t'6. 

57.  The   statute   does   not   make  a 
registry      indispensable.       The 
omission    to    register    only   ex- 
poses the  mortgagee  to  the  haz- 
ard of  losing   his  lien,  in  case 
of  a   subsequent  bona  Jide  pur- 
chaser, or  to  the  postponement 
of  it  to  a  subsequent  mortgage 
registered.  ib. 

58.  The  registry  of  a  mortgage  is  a 
substitute  for  the  deposit  of  the 
title  deeds.     S.  C.  11.611 

59.  Where  a  prior  mortgagee, or  en- 
cumbrancer, witnesses  a  subse- 
quent conveyance  or  mortgage, 
knowing    its   contents,    without 
disclosing  his  own  encumbrance, 
he  will  be  postponed  or  barred. 
Brinckerhojf  v.  Lansing,  IV.  65 

60.  This  rule,  however,  does  not  ap- 
ply where  the  prior   mortgage  is 
duly  registered,  for  then  the  sub- 
sequent   mortgagee    is    charged 
with  notice.  ib 
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M  To  affect  the  right  of  such  prior 
mortgagee,  mere  silence  is  not 
sufficient :  there  must  be  actual 
fraud  charged  and  proved  ;  such 
as  false  representations,  or  denial, 
on  inquiry,  or  artful  assurance 
of  good  title,  or  deceptive  silence, 
when  information  is  asked,  ib. 

tfc!.  And  the  burden  of  proving  such 
fraud  lies  on  the  subsequent  pur- 
chaser or  mortgagee.  ib. 

ti3.  A  mortgage  given  to  secure  a 
certain  sum  according  to  the 
condition  of  a  certain  bond  of 
the  same  date,  which  was  con- 
ditioned to  pay  that  sum,  or  in- 
demnify the  mortgagee  against 
a  note  for  the  same  sum,  made 
by  the  mortgagor,  and  endorsed 
by  the  mortgagee,  and  discount- 
ed at  the  bank  for  the  accommo- 
dation of  the  mortgagor,  will 
continue,  as  a  subsisting  and 
valid  security,  as  long  as  such 
note  shall  be  run  or  kept  alive 
in  the  bank,  in  whole  or  in  part, 
by  renewals  thereof,  from  time 
to  time,  according  to  the  cus- 
tomary course  of  such  transac- 
tions with  the  bank ;  such  mort- 
gage with  a  reference  to  the 
bond  being  sufficient  to  apprize 
a  subsequent  purchaser,  or  mort- 
gagee, of  the  nature  of  the  debt 
secured.  ib. 

j4.  All  dealings  with  a  mortgagee, 
before  notice  of  an  assignment 
by  him,  are  valid.  James  v. 
Johnson,  VI.  417 

tiii.t  The  registry  of  an  assignment 
of  a  mortgage  is  not  notice  to  a 
mortgagor,  so  as  to  render  pay- 
ments by  him  to  the  mortgagee, 
in  his  own  wrong;  but  it  is  ef- 
fectual notice  to  a  subsequent 
purchaser  or  mortgagee.  16. 

(Mi.  A  deed,  absolute  on  the  face  of 
it,  but  intended  by  the  parties  as 
u  security  merely  for  u  debt, 
though  registered  ns  a  deed,  is 
valid  and  effectual  between  t'.iu 
VOL.  VII.  20* 


parties,  as  a  mortgage ;  but  it  is 
liable  to  be  defeated  by  a  subse- 
quent mortgage,  duly  registered. 

ft. 

67.  A  secret  assignment  of  a  mort- 
gage, by  a  mortgagee,  who  has 
purchased  the  equity  of  redemp- 
tion, will  not  affect  a  subsequent 
purchaser.  ib. 

68.  A  prior  mortgagee  is  not  allowed 
to   enlarge   his  demand  beyond 
what  appears  on  the  record,  in 
consequence  of  a  separate  agree- 
ment between  him  and  the  mort- 
gagor, to  the  prejudice  of  a  sec- 
ond mortgagee,  who  had  no  no- 
tice or  information,  at  the  time 
he  took  his   mortgage,  of  such 
agreement     between     the     first 
mortgagee    arid    mortgagor,    by 
which   the   former   claimed    ii»- 
terest,  when,  on  the  face  of  the 
bond  and   mortgage,  no  interes* 
was     payable.       St.     Andrew' 
Church  v.  Tompkins,      VII 


III.  Equity    of    redemption;    fore- 
closure and  sale,  Sfc. 

69.  Injunction  granted  to   stay  pro- 
ceedings on  power  of  sale,  on 
payment  of  costs  by  the  plaintiff, 
and  his  paying   into  Court'  the 
amount  reported  to  be   due  by  a 
master.     Hine  v.  Handy,     I.  (i 

70.  Possession  by  the  mortgagee,  for 
a  period   short  of  twenty  years, 
will  not  bar  the  equity  of  redemp- 
tion ;  the  possession  must  be  an 
actual,  quiet,  and  uninterrupted 
possession,  for   20   years,  or   a 
period  sufficient  to  toll  the  right 
of  entry  at  law.     Moore,  v.  Calili , 

I.  385. 

71.  No  length  of  time   is  a  bar  to  a 
redemption  of  a  mortgage,  where 
there  is  fraud  in  the  transaction, 
or   where,  by  the   agreement  of 
the  parties  at  tin;  time,  the  mort- 
gagee  is  to  enter  and  keep  po» 
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session  until  he  is  paid  out  of 
the  profits.  Marks  and  others  v. 
Pell.  I. 594 

72.  Where  a  mortgage  is  given  to 
secure  a  sum,  payable  in  instal- 
ments, with  interest,  and,  on  de- 
fault  in  payment  of  the  first  in- 
stalment, a   bill  is  filed    by  the 
mortgagee,    the    defendant    will 
not  be  allowed   to  stay  proceed- 
ings, on  bringing  into  Court  the 
principal  and  interest  due,  with 
the    costs   which    had    accrued, 
unless  he  also  put  in  an  answer, 
confessing  the  debt,  &/c.,  or  con- 
cent to  a  decree  of  foreclosure, 
to  remain  subject  to  the  further 
order  of  the  Court  upon  a  sub- 
sequent    default.     Lansing     \. 
Capron  and  others,  I.  617 

73.  And  it  seems  that,  in  such  case, 
if   the   subsequent     instalments 
are  punctually  paid,  the  defend- 
ant  will   not   be   charged   with 
the  further  costs.  ib. 

74  Sale  of  mortgaged  premises,  un- 
der a  decree,  will  not  be  post- 
poned merely  on  account  of  the 
existence  of  war  ;  war,  as  a  gen- 
eral calamity,  not  being  suffi- 
cient to  justify  the  Court  in 
interrupting  the  regular  admin- 
istration of  justice,  and  the  col- 
lection of  debts.  Astor  \.  Ro- 
mayne  and  others,  I  310 

75.  But  if  it  should   be  made  satis- 
factorily to   appear,    that   there 
was  any  immediate  or  impending 
calamity  over  the  city,  or  place, 
where  the   mortgaged   premises 
were     situated,     which     would 
cause   a  suspension  of  all   civil 
business,  the  Court  would  inter 
fere,  and  postpone  the  sale.     ib. 

76.  A  sale  of  mortgaged   premises 
•was  postponed  for  six  weeks,  to 
give  the  mortgagor  an  opportuni- 
ty to   comply  with  the  proposal 
of   the   mortgagee,   such   delay 
being  equally  beneficial  to  both 
parties.  ib. 
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77.  Where  the  plaintiff  assigned  tli* 
lease   of  a  farm  to  secure   the 
payment  of  a  debt  due  to  the 
defendant ;  and  the  parties  after- 
wards entered  into  an  agreement, 
by  which   the  plaintiff,  in  con- 
sideration of  a  sum  of  money 
expressed,  but  not  in  fact  paid, 
agreed  to  give  up  to  the  defend- 
ant one  half  of  the  farm,  and  the 
defendant   entered   into  posses- 
sion of  the  premises,    and  sur- 
rendered the  lease  to  me  land- 
lord, and  took  a  new  lease  for 
an  extended  term   of  years ;   it 
was  held,  that  the   plaintiff  was 
entitled    to   redeem    the    whole 
premises,  and  on  such   redemp- 
tion, to  have  the  entire  benefit 
of  the  new  lease.     Holridge  v. 
Gillespie,  II.  30 

78.  Contracts  made  with   the  mort- 
gagor, to  lessen  or  embarrass  the 
right  of  redemption,  are  regard- 
ed with  jealousy.      S.  C.   II.  34 

79.  A  bill  may  be  filed  in  this  Court 
to    redeem     personal    property 
pledged    for    a   debt.     Hart   v. 
Ten  Eyck  and.  others,        II.  62 

80.  But  the  creditor  holding  goods 
in  pledge  may  sell  them  without 
a  bill  for  foreclosure,  on  giving 
reasonable  notice  to  the  debtor 
to  redeem.  ib. 

81.  Aliter,  in  case  of  a  mortgage  of 
real  estate,  which  can  never  be 
sold   without  a  bill  for    foreclo- 
sure, and  a  decree  for  a  sale.  ib. 

82.  If  the  mortgagee  sells  the  equity 
of  redemption,  by  execution  at 
law,  to  satisfy  the  morigage  cfebt, 
and  then  proceeds  at  law  against 
the  mortgagor's  person  or  other 
property,  to  obtain  the   residue 
of  the   debt,   unsatisfied   by  the 
sale  of  the  equity  of  redemption, 
or  if  the  whole  debt  is  satisfied 
by   such    sale,   he    must   assign 
over  to  the  mortgagor  the  bond 
and  mortgage,  to  enable  him  tc 
compel   the    purchaser    of   the 
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equity  of  redemption  to  refund 
him  the  debt  out  of  the  land 
mortgaged.  Tice  v.  Annin, 

II.  125 

83.  But  if  the  mortgagee,  by  assign- 
ing the  whole  debt  and  mortgage 
to  the  purchaser  of  the  equity  of 
redemption,  has  put  il  out  of  his 
power   to    assign   them   to    the 
mortgagor,  the  debt   will  be  ex- 
tinguished in  the  hands  of  the 
purchaser.  ib. 

84.  The   mortgagor,    however,   will 
not   be  entitled   to   receive  the 
purchase  money  ;  for  the  purcha- 
ser will  be  considered  as  having 
bought   the   land  for   the   price 
paid,  subject  to  all  the  residue 
of  the  debt  secured  by  the  mort- 
gage   beyond   what   was   extin- 
guished by  that  purchase  money. 

ib. 

85.  This  Court  will   restrain  a  mort- 
gagee from  proceeding  at  law  to 
sell  the  equity  of  redemption,  or 
put  him  to  his  election,  either  to 
proceed    directly   on    his   mort- 
gage, or  to  seek  other  property, 
(where  the  rights  of  creditors  do 
not  interfere,)  or  the  person  of 
the   debtor,   for   the  satisfaction 
of  the  debt.  ib. 

86.  If  a  mortgagee,  instead  of  resort- 
ing to  a  bill  of  foreclosure,  seeks 
to  collect  his  money  out  of  other 
property  of  the   mortgagor,   his 
proceeding  will  be  stayed,  or  he 
will  be  compelled  to  assign  over 
the  bond  and   mortgage  to  the 
mortgagor.     S.  C.  II.  128 

97.  All  sales  of  mortgaged  premises, 
under  a  decree  of  the  Court, 
must  be  made  by  a  master,  or 
under  his  direction.  Heyer  v. 
Deares,  II.  154 

88.  A  sale  by  a  person  deputed  for 
that  purpose,  by  a  master,  in  his 
absence,  is  irregular,  and  will 
be  set  aside.  ib. 

39.  Where  there  is  an  order  of  ref- 
erence to  a  master  to  ascertain 


the  amount  due  on  a  mortgage, 
on  the  coming  in  of  his  report; 
the  cause  must  be  set  down  fo» 
hearing,  on  the  requisite  notice. 
Dean  v.  Coddington  and  other s, 
II.  201 

90.  A  decree  of  sale  entered  imme- 
diately on  filing  the  report,  was 
set  aside  for  irregularity.         ib. 

91.  Where  the   interest  on  a  mort 
gage    is   payable    annually,  and 
the  principal,  at  a  future  period, 
on  a  bill    for  a  foreclosure  and 
sale,  for  non-payment  of  interest, 
the  whole,  or  a  part  of  the  prem- 
ises  will   be   sold,  as  the  Court 
may  deem  just   and   necessary, 
on  a  special  report  of  the  mas- 
ter,   as  to  the   situation  of  the 
premises,  and  as  to  the  best  mode 
of  sale;  and  an  order,  from  tim^ 
to  time,  as  the   interest  or  prin- 
cipal becomes  due,  for  a  future 
sale,   may  be   obtained,  on  the 
foot  of  the  decree,  on  obtaining 
the    master's   report    as    to    the 
amount  due,  &c.     Brinkerhoff 
v.  Thallhimcr,  II.  48(1 

S.  P.  Lyman  v.  Sale  and  others, 

II.  48? 

92.  Where,  on  a  sale  of  mortgaged 
premises   under     a  decree,   the 
bond  is  fully  paid,  the  obligor  is 
entitled   to  have   the   bond  and 
mortgage   delivered    up  to   him 
and  cancelled.     Matter  of  Cos- 
ter, 1I..YK5 

93.  The  obligee  or  purchaser  of  tho 
mortgaged  premises,  is  not  enti- 
tled to  retain  them  in  his  hands 
for  his  own  convenience,  or  for 
greater  security  of  his  title  under 
the  decree,   without  the  assent 
of  the  obligor.  16. 

94.  But  a  third  person,  who  pays  off 
mortgage   debts  for   his  own  se- 
curity, may  be  substituted  in  the 
place  of  the   mortgagor  or  obli- 
gor,  and  retain  the   bond    and 
mortgage.  ib. 

95.  Where,  on  a  bill  to  foreclose  i 
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mortgage,  a  subsequent  mortga- 
gee, or  judgment  creditor,  who 
is  made  a  party  defendant,  an- 
swers and  disclaims,  he  is  enti- 
tled to  costs  against  the  plaintiff, 
to  be  paid  out  of  the  fund,  if 
that  is  sufficient,  and  if  not,  to 
be  paid  by  the  plaintiff;  he  not 
having  applied  to  such  defend- 
ant before  suit  brought,  to  re- 
lease, or  otherwise  disclaim. 
Catlin  v.  Harncd  and  others, 
III.  61 

96.  Where   the   statute  directs   the 
advertisement     for    the   sale   of 
mortgaged  premises,  to  be  pub- 
lished   "once    a   week,  for   six 
successive  months,"   lunar,  not 
calendar  months,    are  intended. 
Stackhouse  v.  Halsey,      III.  74 

97.  Twenty  years'   possession  by  a 
mortgagee,  without  any  account, 
or  acknowledgment  of  a  subsist- 
ing  mortgage,    is    a    bar   to  all 
equity  of  redemption,  unless  the 
mortgagor    can    bring     himself 
within  the  proviso  of  the  statute 
of  limitations,  the   construction 
of  which  is  the  same   in   equity 
as  at  law.     Demarest  and  Wife 
v    Wynkoop  and  others, 

III.  129 

98.  A  sale  of  mortgaged  premises  at 
public   auction,   by   a  surviving 
executor  of  the  mortgagee,   ac- 
cording to  the  statute,  is  a  com- 
plete bar  to  the  equity  of  redemp- 
tion, ib. 

99.  And  where  the  sale  was  regular 
and  fair,  but  the  deed  of  the  ex- 
ecutor produced,  was  dated  nine- 
teen years  after  the   time  of  sale, 
it  was  presumed  that  a  deed  was 
duly  giren  at  the  time,  and  lost, 
and  lliat  the  one  produced  was 
executed  for  greater  caution,  ib. 

IUO.  But,  as  between  the  parties, 
where  there  is  no  intervening 
right,  such  a  deed  will  take  ef- 
fect by  relation,  from  the  time 
of  the  conclusion  of  the  bar- 
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gain  and   sale,   especially  in  a 
Court  of  equity.  ib. 

101.  In  a  mortgage  by  husband  and 
wife,    of    the     wife's    separate 
estate,    the    wife    may,    if  sht 
choose,    reserve   the   equity  of 
redei  option    to     the     husband 
alone,  who  may  sell  and  dispose 
of  it.  ib. 

102.  And  a  sale  by  the  mortgagee, 
or  his  executors,  under  a  powei 
contained  in  the  mortgage,  pur- 
suant to  the  statute,  is  a  valid 
bar  to  the  equity  of  redemption. 

ib. 

103.  Where  the  statute   makes   no 
exception,  this  Court  will  make 
none,   in  favor  of  infants,   but 
their   equity  of  redemption   is 
barred  by  the  sale.     S.  C.    146 

104.  The  practice  of  the   English 
Chancery,  of  opening  biddings 
at  the   master's  sales,   has  not 
been  adopted  here.    Williamson 
v.  Da'e  and  others,      III.  290 

105.  But  where  the  executors  of  a 
mortgagee  were  innocently  mis- 
led,   and    induced  to    believe 
that  the  sale  of  the  mortgaged 
premises  would  not   take  place 
on    the    day    appointed,    there 
being  no   culpable  n.egligence 
on  their  part,  the  Court,  under 
the  circumstances  of  the  case, 
ordered  the  sale  to  be  set  aside, 
on  the   ground  of  surprise,  on 
the   defendant's  paying   to  the 
pui  chaser  all  his  costs  and  ex- 
pec  ses,   and   the  costs  of  the 
application,  though  the  sale  was 
perfectly  regular   and  fair,  and 
no  unfair  intention  was  imputed 
to  the  mortgagee  or  his  solici- 
tor, ib. 

106.  On  a  bill  to  foreclose  a  mort- 
gage,   the    mortgagee    is   con- 
fined to  his  remedy  on  the  mort- 
gage.    Dunkley  v.  Van  Buren 
and  others,  III.  330 

107    The  suit  cannot  be  extended  to 
the  other  property,  or  agains/ 
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the  person  of  the  mortgagor,  in 
case  the  property  mortgaged  is 
not  sufficient  to  pay  the  debt 
for  which  it  is  pledged.  ib. 

108.  The  mortgagee's  further  reme- 
dy is  at  law,  where  he  may  sue 
at  the   same  time  on  his  bond, 
or  on  the  covenant,  to  pay  the 
money  ;   and  after  a  foreclosure 
of  the   mortgage  in  equity,  he 
may  sue  on  his  bond,  at  law,  for 
the  deficiency.  ib 

109.  It  seems,  that  a  subsequent  suit 
at  law,  to  recover  the  remain- 
der of  the  debt  unsatisfied   by 
the  sale  of  the  mortgaged  prem- 
ises,   does  not  open  the    fore- 
closure, and  revive  the  equity 
of  redemption.  ib. 

110.  A  decree,  taken  pro  confcsso, 
on  a  bill  for   a   foreclosure  of  a 
mortgage,  after   a  sale,   and  u 
delay  of  more  than  six  months, 
will   not  be   set    aside,    unless 
under     very    special     circum- 
stances.    Lansing  v.  M'Phcr- 
son  and  others,  III.  424 

111.  But  the  sale   was  opened,  the 
defendant,  who   was   bound  to 
make  good    any  deficiency  on 
the  sale,  offering  50  per  cent, 
more   than  was   bid,  on  condi- 
tion of  his  depositing  that   ad- 
vance   with    the    register,    in 
eight   days,  and  paying  the  ex- 
penses of  the  former  sale.      ib. 

1 12  To  a  bill  for  a  foreclosure  and 
iale  of  mortgaged  premises, 
all  encumbrancers,  or  persons 
having  an  interest,  existing  at 
the  commencement  of  the  suit, 
subsequent,  as  well  as  prior,  in 
date,  to  tlie  plaintiff's  mort- 
gage, must  be  made  parties, 
otherwi«e  they  will  not  be 
bound  by  the  decree.  Ifaincs 
and  other  &  v.  Heach  and  othir.<, 
HI.  459 

lu  A  prior  mortgagee,  who  had, 
ulso,  a  judgment  against  the 
mortgagor  su Sequent  t.»  -i  sec- 


ond mortgage,  and  on  a  sala 
of  the  premises  under  the  judg- 
ment, had  purchased  the  equity 
of  redemption,  cannot,  on  a 
bill  filed  against  the  second 
mortgagee,  compel  him  to  pay 
the  judgment  as  well  as  the  first 
mortgage,  or  be  foreclosed : 
but  the  encumbrancers  are  to 
be  paid  in  the  order  of  time  in 
which  the  respective  liens  at- 
tached, ib. 

114.  A  purchaser  under   a  sale,  by 
virtue  of  a  decree  of  foreclo- 
sure, will  only  take  a  title,  as 
against  the  parties  to  the  suit ; 
and  he  cannot  set  it  up  against 
the   subsisting   equity  of  those 
encumbrancers,    who   are    not 
parties.     S.  C.  III.  461 

115.  A  bill  to  foreclose  the  equity  ol 
redemption  of  a  mortgage,  is  a 
proceeding  in  rem,   and  posses- 
sion follows    the    decree,    and 
will  be  enforced  by  the   Court. 
Kershaw  \.  Thompson,  IV.  609 

116.  Where  a  second  mortgagee  was 
proceeding    to   sell    the    mort- 
gaged premises,   by  virtue  of  a 
power  contained   in  the   mort- 
gage, the  Court,  as  the  rights 
of  an  infant   were   concerned, 
and  it  appearing  to  be  for  the 
interest  of  all  parties,  ordered 
the  sale  to  be  stayed,  and  that 
it  should  be  under  the  direction 
of  a  master,  associated  with  the 
mortgagee,    on   giving    further 
notice  of  sale  for  six  weeks ; 
and  that  no  more  of  the  prem- 
ises should  be  sold  than  would 
be  sufficient  to  pay  the  amount 
due  on  the  mortgage,  to  be  com- 
puted  by  the  master,  provided 
the   sale   of  a    part    could    be 
made  without  prejudice.      Van 
Bergen  v.  J)fniiin.-t,        IV   :*7 

11?  On  a  bill  to  redeem.  Author 
time  is  not  usually  givon  for  thr 
payment  of  the  money.  Ilrinrk- 
crkojfv.  L(inain<f,  IV  <ij 
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118  Nor  will  the  proceedings  of  the 
mortgagee,  under  a  power  of 
sale  contained  in  the  mortgage, 
be  suspended  or  delayed,  until 
the  plaintiffs,  who  are  owners 
of  the  equity  of  redemption, 
in  different  proportions,  have 
settled  the  ratable  proportion 
which  each  is  to  contribute  to- 
wards the  redemption.  Brinck- 
erhojfv.  Lansing,  IV.  65 

119.  But  if  the  plaintiffs   pay  into 
Court  the   mortgage  debt,   in- 
terest  and   costs,  the   suit  may 
be   retained,  for    a  reasonable 
time  to  enable  them  to  proceed 
against  one  of  the   defendants, 
who   had     an  interest    in  the 
equity  of  redemption,  to  com- 
pel  him   to  contribute  his  pro- 
portion of  such  debt   and   in- 
terest, ib. 

120.  On  a  bill  to  redeem,  or  for  the 
foreclosure  of  a  mortgage,  the 
time   allowed   for   the   redemp- 
tion is   not  fixed   and   certain, 
but  rests  in  the   sound  discre- 
tion of  the  Court,   to  be  regu- 
lated   by    circumstances,     fe- 
rine v.  Dunn,  IV.  140 

121.  The  usual  time,  on  a  bill  to  re- 
deem  is    six  months    from   the 
liquidation  of  the   debt  by  the 
master's  report ;  and   it  seems, 
that  when  this  time  is  allowed, 
it   will   not  be,   afterwards,  en- 
larged, ib. 

122.  On  a   bill   for  foreclosure,  the 
time  may  be  enlarged  from  six 
months  to  six  months,  or  from 
three  months  to  three  months, 
upon  equitable  terms,  and  ac- 
cording to  the    circumstances 
of  the  case.  ib. 

125J.  But  this  rule  applies  only  to 
bills  of  foreclosure,  strictly  so 
called,  where  the  equity  of  re- 
demption is  barred  by  the  de- 
cree, and  a  complete  title  vest- 
ed in  the  mortgagee ;  and  not 
»o  cases  of  a  decree  for  the  sale 


of  the  n  ortgaged  premises  ac- 
cording to  the  usual  practice  of 
the  Court.  ib. 

124.  Where   a  party  fails  to  redeem 
within  the  time   allowed,  on  a 
bill  to  redeem,  it    is   usual   to 
dismiss  the  bill,  which  amounts 
to   a  bar  of  the  equity  of  re- 
demption, ib. 

125.  For  where  a  bill  is  dismissed  on 
the  merits,  without  any  direc- 
tion that  the  dismissal  shall  be 
without   prejudice,    it  may  be 
pleaded  in  bar  to  a  new  bill  for 
the  same  matter.  ib. 

126.  Where  a  bill  was  not  simply  to 
redeem,  but  to  set  aside  a  mort- 
gage, three  months  only  were 
allowed  to  the  mortgagor,     ib. 

127.  Where  a  mortgagee  has  been 
detained   from  his  remedy  on 
the  mortgage,  for  many  years, 
by  a  long  and  tedious  litigation, 
payment  may  be  required  in  a 
much  shorter   time,    as  thirty 
days,  after  the  final   decision 
of  the  cause.  ib. 

128.  Parol  evidence  was  admitted  to 
show  that  a  mortgage  only,  and 
not  an  absolute  sale,  was  intend- 
ed ;  and  that  the  defendant  had 
fraudulently  attempted  to  con- 
vert the  loan  into  a  sale ;  and 
the  plaintiff  was,  therefore,  held 
entitled  to  redeem.     Strong  v. 
Stewart,  IV.  167 

129.  If  mortgaged  premises  are  in- 
capable of  being  sold  in  par- 
cels, or  of  being  divided,  with- 
out injury,  the  whole  may  be 
sold,  though  the  whole  debt  is 
not  due ;  and  the  proceeds  ap- 
plied to  pay  the  interest   and 
costs,  and  the  surplus    to  the 
principal  of  the   debt.     Camp- 
bell v.  Macomb,  IV.  534 

130.  Where,  in  such  case,  the  bond 
having  become  forfeited  at  law, 
for    the   non-payment  of    the 
interest,  the  whole  mortgaged 
premises   are    decreed    to    b« 
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sold,  and  the  mortgagor  or  pur 
chaser  of  the  equity  of  redemp- 
tion, before  the  day  of  sale, 
pays  the  interest  and  costs,  the 
sale  will  be  stayed;  but  the 
decree  of  sale  and  foreclosure 
entered,  will  remain  as  further 
security,  to  enforce  the  payment 
of  future  interest,  and  the  in- 
stalments of  the  principal,  as 
they  respectively  become  due. 

ib. 

HI.  Though  the  mortgagee  should 
be  not  only  a  trustee  but  a  sure- 
ty for  the  debt,  and  though  the 
mortgaged  premises  are  in  a 
state  of  ruin  and  decay,  and 
the  security  thereby  impaired 
and  rendered  precarious,  he 
is  not,  therefore,  entitled  to 
have  the  property  sold,  before 
the  debt  is  due,  or  the  debtor 
is  in  default.  ib. 

132.  Nor  will  the  Court,  where  the 
premises   mortgaged,    being   a 
dam  and  bridge,  were  injured 
by  storms,  interfere  to  compel 
the  mortgagor  in  possession  to 
repair    them   at    his   own  ex- 
pense, ib. 

133.  On  the  sale  of  premises  under 
a  mortgage,  it  was  represented 
that  the  property  was  free  from 
all  encumbrances  ;  but  after  the 
sale  and  master's  report,  it  was 
discovered,    that   the   property 
was   subject   to  a   city  assess- 
ment  and    tax ;  and   the   pur 
chaser,    therefore,   refused    to 
complete  the  purchase,  unless 
the     encumbrances    were    re- 
moved.    The  Court,  the  facts 
being  satisfactorily  proved,   di- 
rected the  master  to  discharge 
the  encumbrances  out  of   the 
proceeds   of  the   sale.       l.mr- 
rence.  v.  Cornell,  IV.  542 

134.  The   act    passed   April   12th, 
1820,  (sess.  43.  ch.   184.)  di- 
recting the  sheriff  or  other  offi- 
cer, where  lands  are  sold    by 


virtue  of  any  execution,  Ij 
delay  giving  a  deec  to  the 
purchaser,  so  a-,  to  give  the 
debtor  time  to  redeem  within 
one  year,  on  certain  terms,  does 
not  apply  to  the  case  of  a  sale 
by  a  master,  of  mortgaged 
premises,  under  a  decree  of 
sale  and  foreclosure.  Ten 
Broeck  v.  Lansing,  IV.  601 
135  Where,  after  a  foreclosure  and 
sale  of  mortgaged  premises,  the 
mortgagor  or  defendant,  or  any 
person  who  has  come  into  pos- 
session under  him,  pending 
the  suit,  refuses  to  deliver  up 
the  possession,  on  demand,  to 
the  purchaser  under  the  de- 
cree, the  Court,  on  motion  for 
that  purpose,  will  order  the 
possession  to  be  delivered  to 
the  purchaser,  and  not  drive 
him  to  his  action  of  ejectment 
at  law,  though  the  delivery  of 
possession  is  not  made  a  part 
of  the  decree.  Kershaw  \. 
Thompson  and  others,  IV.  609 

136.  And  in  case  of  disobedience  to 
such   order,    an   injunction   is- 
sues ;  and  on  proof  of  its  ser- 
vice, and   refusal   by  the  party 
to  obey  it,  zwrit  of  (i.<.<i*tnnce  is- 
sues, of  course,  to  the  sheriff,  ib. 

137.  But  where  the  delivery  of  pos- 
session is  made  part  of  the  de- 
cree, a  writ  of  execution  is  the 
proper  remedy  in  case  of  diso- 
bedience, ib. 

138.  A  mortgagor,  where  the  <>(|iiitv 
of  redemption  has  been  sold  by 
a  sheriff  unde-  an  execution  at 
law,  has,  by  the  act  of  the  12th 
of  April,  1820,  (sess.  43.  ch. 
184.)  one  year  from  the  sale  to 
redeem  the  land  from  the  pur- 
chase ;  and,  therefore,  on  a  bill 
to  foreclose,  during   the  year, 
he  ought  to  be  made  a  partv 
to  the  suit.     1  hillock  T.  Smith. 

IV.  (ill i 

139.  Where  the  mortgagee  takes  a 
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release  of  the  equity  of  redemp- 
tion from  the  mortgagor  by  a 
deed  for  a  full  consideration 
and  with  full  covenants,  the 
mortgaged  debt  is  considered 
as  merged  in  the  estate,  and 
satisfied  by  the  purchase,  un- 
less there  be  very  precise  proof 
to  the  contrary ;  and  more 
especially,  where  no  claim  has 
been  set  up  for  six  years  after 
the  purchase.  Burnct  \.  Den- 
nistuii,  V.  35 

1 40  Where  a  subsequent  judgment 
or   mortgage   creditor  offers  to 
redeem,  the  mortgagee  cannot 
tack  a  debt  due  to    him  from 
the  mortgagor,  and  secured  by 
another     mortgagor     on   other 
property,  nor  any  debt  whic-h  is 
not  a  charge  on  the  premises 
sought  to  be  redeemed,   or  of 
which    such   subsequent   judg- 
ment or  mortgage  creditor  was 
not  bound  to  take  notice.       ib. 

141  Where  such  subsequent  Cred- 
itor tenders  to  a  mortgagee  the 
full  amount  of  the  debt  and  in- 
terest due  on  the  prior  mort- 
gage,    with     the     costs     and 
charges,  which  the  mortgagee 
refuses  to  accept,  unless  another 
debt  due  to  him  from  the  mort- 
gagor, not  charged  on  the  prem- 
ises, is  also  paid  ;  but  proceeds 
to  sell  the  land  under  a  poioer 
of  sale  contained   in  the  mort- 
gage, such  sale  is  irregular  and 
void.  ib. 

142  Where    the    advertisement    of 
sale    of    mortgaged    premises, 
under  a  power  of  sale,  states  a 
false     assertion,    as,    that    the 
premises  are   to  be  sold  for  de- 
fault   as    to   three   mortgages, 
when  there  are  on>y  two,  the 
third  mortgage   being  on  other 
land,  by  which  the  public  may 
be  misled,   or   purchasers   de- 
terred from  bidding,    the    sale 
will  be  irregular  and  void.     ib. 
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143.  So,  if  no  place  of  sale  is  des*jr- 
nated  in  the  advertisement,  or 
if  the  mortgagor  was  not  twen 
ty-five   years   of  ag«  when  he 
executed  the  mortgage,  a  sale 
under  a  p-twcr  will  create   no 
bar  to  the  equity  of  redemption 
under  the  statute.  ib 

144.  An  encumbrancer, pendente  lite, 
is  not  entitled  to  redeem,  and, 
therefore,  need  not  be  made  a 
party  to  a  bill  of  foreclosure, 
unless   under    special    circum- 
stances; as  where   he  became 
a  judgment  creditor  after   the 
commencement  of  the  suit,  but 
before  the  decree,  and  the  pur- 
chaser at  the  master's  sale  had 
previous   notice   of   the  judg- 
ment, and  by  a  previous  agree- 
ment with  the  mortgagor,  ob- 
tained from  him  an  order   for 
the  surplus  moneys,  which  was 
accepted  by  the  purchaser,    ib. 

145.  Where  the  mortgagor  executes 
an  absolute  deed  to  the  mort- 
gagee for  the  same  land,  with 
full   covenants,   the  legal    and 
equitable  title  being  united  in 
the  same  person,  the  latter   is 
merged  in  the  former.     Mills 
v.  Comstock,  V.  214 

146.  Where  the  owner  of  the  equity 
of  redemption  pays  off  a  mort- 
gage, and  takes  an  assignment 
of  it,  he  will  not  be  allowed  to 
keep   it  on  foot,  to  the  preju- 
dice of  a  bona  Jide  purchaser 
under  him.     Starr  v.  Ellis, 

VI.  393 

147.  And    where    it     appears,   that 
such  mortgage  is  fraudulently 
assigned,   and   kept  on  foot  to 
injure    the   plaintiff's   title,    it 
will   be  ordered  to  be  delivered 
up  and  cancelled.  16. 

148.  A  Court  of  equity  will  keep  an 
encumbrance  alive,  or  consider 
it   extinguished,    as    may    best 
serve  the  purposes  of  justice,  and 
the  just  intent  cftho  party,    it 
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49.  The  union  of  the  equity  of  re- 
demption with  the  legal  estate, 
produces  a  merger  of  the  mort- 
gage, unless  it  is  declared,  at 
the  time,  to  be  kept  on  foot 
for  some  beneficial  purpose,  ib. 

150.  S.  P.  James  v.  Johnson  and 
Morey,  VI.  417 

]51  But  in  special  cases,  as  where 
an  infant  is  entitled  to  the  es- 
tate, the  charge  may  be  pre- 
ferved  for  his  benefit.  ib. 

152.  Whether   a    purchase    of    the 
equity  of  redemption  to   a  part 
of  the  mortgaged  premises,  by 
d    mortgagee,    will    extinguish 
the  mortgage  as  to  the  whole  '? 
Qucerc.  ib. 

153.  Where  a  bill  for  a  foreclosure 
was  filed  by  a  second  mortga- 
gee,   and    the  jirst   and  third 
mortgagees  were  made  parties, 
but  the  latter  did  not  disclaim, 
or  offer   to  release :  Held,  that 
the   third  mortgagee   was  not 
entitled  to  have  his  costs  paid, 
until  after  the  plaintiff  was  first 
paid  his  debt  and  costs.   Titus 
v.  Velie,  VI.  435 

154.  A  power  to  mortgage  includes 
a  po'ver  to  execute  a  mortgage 
containing  a  power  to  the  mort- 
gagee  to   sell   the  premises,  in 
default  of  payment;    it   being 
one    of  the    usual  and    lawful 
remedies  given  to  a  mortgagee, 
known  to  the   law,   and  regu- 
Jated    by  statute.        Wilson  v. 

TVoio,  VII.  25 

155.  A  sale   ^r  lease  of  part  of  the 
premises,   by  a  mortgagee,  be- 
fore foreclosure,  does  not  preju- 
dice or  affect  the  right  of  re- 
demption  of   the    mortgagor ; 
nor  does  it  deprive   the   mort- 
gagee   of    the    right    of   fore- 
closure, ib. 

156.  A  sale  of  the  premises  by  the 
mortgagee    does    not    deprive 
him  of  the  right  of  foreclosure 
under  the  mortgage ;  nor  does 

w     .  VII.  2l» 


it  affect  the  right  of  the  mort- 
gagor to  redeem.  ib. 

157.  A    mortgagee,  before  foreclos- 
ure, can  do  no  act  to  bind  the 
mortgagor   when   he   offers   to 
redeem.  ib. 

158.  A  power  of  sale  contained  in  a 
mortgage  of  lands  in  this  state 
to  a  person  residing  in  another 
state,  may  be  lawfully  executed 
by  an  administrator   appointed 
in    another    state    where     the 
mortgagee  died,  it  being  a  spe- 
cial authority  derived  from  the 
mortgagor,  not  irorn  the  Court 
of  another  state.     Dnolittle  v. 
Lewis,  VII.  45 

159.  A   sale   under   a   power   in   a 
mortgage,  is  final  and  conclu- 
sive, as   against  bonajide  pur- 
chasers.    It  is   a   statute   fore- 
closure and   bar  of  the  equity 
of  redemption.  ib. 

160.  On  a  bill  for  foreclosure  by  the 
assignee  of  a  mortgage,  it  is  not 
necessary  to  make  the  mortga- 
gee a  party,  he   having  parted 
with  all   his   interest  by  an  ab- 
solute   assignment.       Whitney 
v.  M'Kinncy,  VII.  144 

161.  Nor  does  the  circumstance  that 
the  mortgagee  took  possession, 
and  received  the  rents  and  prof- 
its until  the  assignment,  render* 
it   necessary   to   make   him    a 
party.  ib. 

162.  So,   where    the     mortgage    is 
absolutely  assigned,    it    is  not 
necessary  to  make  the  mortga- 
gee a  party  to  a  bill  filed  by  the 
mortgagor  to  redeem;   for  the 
assignee,  standing  in  the  place 
of  the  mortgagee,  may  be  de- 
creed to  convey.  ib. 

Decree  of  foreclosure,  or  for  a  sale 
against  infant  heir,  vide  Di  - 
i  1:1.1  .  INFANT. 

Contribution  between  co-debtors, 
mortgagors,  &c.,  vide  CONTRI 
BUTION. 

161 
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Dower  of  widow  of  mortgagor,  vide 
DOWER. 

Surplus   remaining   after   saJe,    vide 
EXECUTOR  AND  ADMINISTRATOR,  I. 

[V.  Account  between  mortgagor  and 
mortgagee. 

163.  A  mortgagee,  or  assignee  of  a 
mortgagee  in  possession,  is  not 
to  be  allowed  for  his  improve- 
ments in  clearing  wild  land, 
but  only  for  necessary  repara- 
tions, &,c. ;  and  must  account 
for  the  rents  and  profits  received 
by  him,  except  such  as  have 
arisen,  exclusively,  from  his 
own  improvements.  Moore  v. 
Cable,  I.  385 

Vide  CONTRIBUTION.  DOWER.  EX- 
ECUTION. INJUNCTION.  IN- 
TEREST. LOAN-OFFICERS. 
NOTICE.  POWER.  PRACTICE. 
PLEADINGS. 


N. 

NE    EXEAT     REPUBLICA. 

1.  A  writ  of  ne  exeat  republica  can- 
not be  granted  for  a  debt  due 
and  recoverable  at   law.     It  is 
applied   only   to    equitable    de- 
mands.      Seymour    v.    Hazard, 

I.  1 

2.  And    it   must   not  only  be   an 
equitable   demand,    but   one    in 
the   nature   of  a   debt   actually 
due.  ib. 

3.  Where  a  wife  had  filed  a  bill  for 
alimony,  &,c.   against   her   hus- 
band, and  it  appeared   that   he 
had  abandoned  her  without  any 
support,  and  threatened  to  leave 
the  state,   the  Court,  on  the  pe- 
tition of  the  wife,  granted  a  writ 
of  ne  exeat  republica  against  the 
husband.     Denton    v.    Denton, 

I.  364 


4.  On  applicatioi   for   a  writ  of  ne 
exeat  republica  .by  a.  wife  against 
her  husband,  pending  a  suit  for 
alimony,  &LC.  her  affidavit  is  ad- 
missible, the   proceeding    being 
ex  parte,   and   the   wife,  in  that 
respect,    considered     as     inde- 
pendent      of      her      husband 
S.  C.  I.  441 

5.  A  writ  of  ne  exeat  may  be  grant- 
ed prior  to  any  decree  for  ali- 
mony, ib. 

6.  And  the  Court,   in  making  the 
writ,  will*  exercise   a  sound  dis- 
cretion, under   the  special   cir- 
cumstances of  the  case,  having 
due  regard  to  the  rank  of  the 
parties,  and  property  of  the  hus- 
band, so  as  to  prevent  oppression 
or  extortion.  ib. 

7.  In  a  matter  of  account  of  which 
this    Court    has  jurisdiction,    a 
writ  of  ne  exeat  republica  may 
issue,   though  the  plaintiff  has 
sued  the  defendant  at  law,  and 

.  held  him  to  bail ;  and  where  a 
defendant,  who  had  been  sued 
at  law,  and  held  to  bail,  in  a 
case  not  of  equity  jurisdiction, 
was  about  to  depart  from  the 
state  with  his  bail,  who  had  sold 
his  property,  the  Court,  from  the 
necessity  of  the  case,  and  to 
prevent  a  failure  of  justice,  grant- 
ed the  writ.  Porter  v.  Spenctr, 
II.  169 

8.  To  entitle  a  party  to  a  writ  of  ne 
exeat,  his  debt  or  demand   must 
be   satisfactorily  ascertained ;   a 
mere  declaration  of  belief  of  the 
existence   and    amount    of   his 
claim,   is    not  sufficient ;    there 
must  also  be  a  positive  affidavit 
of  a  threat  or  a  purpose  of  the 
party  against  whom  the  writ  is 
prayed,  to  go  abroad ;  and  that 
the   debt  would    be   lost,   or  at 
least  in  danger,  by  his  departure 
from    the     state.     Mattocks    v. 
Tremain  and  others,         III.  15 

0.  It  seems,  that  a  writ  of  nr.  rxcaj 
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would  not  be  granted  01.  petition 
and  on  motion  only,  without  a 
bill  previously  filed.  ib. 

10  A  writ  of  we  exeat  rcpublica  may 
issue  against  a  foreigner,  or  citi- 
zen of  another  state,  and  on  de- 
mands arising  abroad ;  but  the 
writ  will  be  discharged  on  the 
defendant's  giving  security  to 
abide  the  decree.  Woodward  v. 
Schatzell  and  others,  III.  412 

11.  To   sustain  the   writ,   sufficient 
equity  must  appear  on  the  face 
of  the  bill.     Mere  apprehension 
that  the  defendant  will  misapply 
funds  in  his  hands,  or  abuse  his 
trust,  is  not  sufficient.  ib. 

12.  A  writ  of  ne  exeat  republica  will 
not  be  granted,  where  the  plain- 
tiff's demand  is  purely  legal,  or 
where  the  defendant  is  an  exec- 
utor or  administrator,  and   there 
is  no  affidavit  that  assets  have 
come  to  his  hands.     Smedberg  v. 
Mark,  VI.  138 

J3.  The  plaintiff  in  his  affidavit  an- 
nexed to  a  bill  for  a  writ  of  ne 
exeat  republica,  though  in  a  mat- 
ter of  account,  must  swear  posi- 
tively to  a  debt  or  balance  due 
from  the  defendant ;  but  he  need 
not  swear  to  a  certain  sum,  but 
according  to  his  belief  as  to  the 
amount.  Thornc  v.  Jfalsey, 

VII.  189 

14.  If  an  answer  is  put  in  to  the  bill 
in  such  case,  though  the  time  for 
filing  exceptions  to  it  has  not 
expired,  the  answer  may  be  read 
on  a  motion  to  discharge  the 
writ  of  ne  exeat.  ib. 

NEGLIGENCE. 

Agent  or  trustee  personally  liable  for, 
vide  TRUST  AND  TRUSTEE,  III. 


NEW    TRIAL. 

1.  Where   a  Court  of  law  has  re- 
fused a  new  trial,  the  party  win 
not    be    relieved    in   equity,    at 
least  upon   the  same   merits  al- 
ready discussed,  and   fully  with- 
in the  discretion  of  a  Court  of 
law.     Simpson  v.  Hart,       I.  97 

2.  A  new  trial  will  not  be  grant- 
ed, merely  to  give  a  party,  who 
has  gone  voluntarily  to  trial,  an 
opportunity  to  impeach  the  tes- 
timony of  witnesses,  of  the  object 
of  whose  evidence  he  was  ap- 
prized beforehand.      Woodioorth 
v.    Van    Bus  kirk  and    Sloe  urn, 

I.  4:« 

3.  He  must,  at  least,  show,  that  he 
had  since  discovered   testimony 
of  which   he   had  no  knowledge 
before  the  trial.  ib. 

4.  Where  a  defendant,  in  an  action 
at  law,  has  not  used  due  diligence 
in  making  his  defence,  or  in  ap- 
plying to  this  Court  for  a  dis- 
covery, to  assist  his  defence  at 
law,    if   necessary,   he   cannot, 
after  a  verdict  against  him,  ob- 
tain   the    aid   of  this   Court   to 
have  a  new  trial.     Barker  v.  El- 
kins  and  Simpson,  I.  465 

Vide    INJUNCTION.       JURISDICTION. 

NEW- YORK  CITY. 
Vide  INJUNCTION. 

NEW-YORK,    CORPORATION 
OF. 

Vide  INJUNCTION. 

NICOLL'S    PATENT. 
Vide  PATENT 


NEWLY-DISCOVERED 
DENCE. 

Vide  Pr.KADiNo,  III 


EVF- 


NON   COMPOS    MENTIS. 


Vide   IDIOT   AND    LUNATIC. 

DICTION. 
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NON-RESIDENT     PLAINTIFF 
Vide  COSTS,  III 

NORTH  RIVER  STEAM-BOAT 
COMPANY. 

Vide  STEAM-BOATS. 

NOTICE. 

1.  A     purchaser    without     notice, 
from  one   \v.ho  has  fraudulently 
purchased,  is  not  affected  by  the 
fraud.    Bumpus  v.  Plainer  and 
others,  I.  213 

2.  And  a  purchaser,  with  notice  to 
himself,  from  one  who  purchased 
\vithout  notice  of  the  fraud,  may 
protect  himself  under  the   first 
purchaser.  ib. 

3.  Equity      gives      no      assistance 
against  a  purchaser  for  a  valua- 
ble consideration  without  notice. 
Frost   and  others  v.   Beckman, 

I  300 

4.  Notice  of  an  encumbrance  stops 
all  further  proceedings  towards 
the  completion  of  the  purchase, 
or      payment     of     the    money. 
S.  C.  I.  301 

5.  A  party  claiming  relief  in  equity, 
as  a  bona  fide  purchaser,  must 
positively  and  precisely  deny  all 
notice,  though  it  is  not  charged. 
S.  C.  I.  302 

S.  P.     Murray  and  Winter  v.  Ballon 
and  Hunt,  I.  566 

6.  A  Us  pendens,  duly  prosecuted, 
is  notice  to  a  purchaser,  so  as  to 
affect  and  bind  his  interest    by 
the   decree ;  and    the  pendency 
of  the  suit  is   deemed    to   com- 
mence from   the  service  of  the 
subpoena,  after   the  bill  is  filed. 

ib. 

7.  A  purchaser  of  A.,  a  trustee,  is 
not  chargeable  with  notice  of  the 
trust,  by  means  of  the   registry 
of  a  deed  from  If.  to  B.,  reciting 
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that  A.  had  executed  a  dtclara 
tion  of  the  trust.  ib 

8.  If  a  purchaser  has  notice  of  th» 
trust,   at  the  time  of  purchase 
he  himself  becomes    a   trustee 
notwithstanding    the   considera 
tion  he  has  paid.  ib 

9.  A  purchaser  of  land  chargeable 
with  constructive  notice  only,  by 
means  of  a  Us  pendens,  is  not  to 
be  charged  with  costs,  there  be- 
ing no  actual  fraud,  though  the 
purchase   is    set    aside   on   the 
ground  of  the  implied  fraud.    16. 

10.  Whether    a   latent   equity   in    u 
third  person  will   defeat   a  bona 

fide  assignee,  without  notice  of 
his  rights,  except  it  be  an  as- 
signment by  an  executor,  which 
carries  on  the  face  of  it  notice 
of  his  fiduciary  character  1 
Queere.  ib. 

11.  Where  the  defendant  purchased 
part  of  a  trust  estate,  with  notice 
of  the  pendency  of  a  suit  against 
the  trustee  for  a  breach  of  trust 
and  of  an  injunction,  he  was  de- 
creed  to  pay  the  consideration 
money,    with    interest,    to     the 
plaintiff,  for  the  use  of  the  cestui 
que  trusts,  or  to  convey  in  fee 
the  land  purchased   to  and    for 
the  same  trusts.       Murray  and 
Winter  v.  Finster,  II.  155 

12.  The    defendant   must   deny  all 
notice,   even   though   it   is   not 
charged,  otherwise  he  will  not 
be  deemed  a  bona  fide  purchaser 

ib. 

13.  A  purchaser  is  chargeable  with 
notice  of  a  suit  pending  in  thi» 
Court ;    and    after  such    notice, 
all   further  proceedings  towards 
completing  the  purchase,  or  pay- 

'  ing  the  money,  are  fraudulent 
and  void.  Heatly  and  others  v 
Finster  and  Muller,  II.  158 

14.  A   denial  of  notice  of  the  pen- 
dency of  the  suit  is  not  sufficient, 
if  the    defendant,   at  the  time, 
knew  the   character  of  the  per 
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son  of  whom  he  purchased,  that 
he  was  a  trustee,  and  had  no 
power  to  sell.  ib. 

\5.  Where  the  executors  of  a  de- 
ceased sheriff  were  authorized, 
by  an  act  of  the  legislature,  to 
sell  property  under  execution, 
the  execution  of  which  had  been 
commenced  by  the  testator,  and 
the  master  sold  land  under  a  de- 
cree of  foreclosure  in  favor  of  a 
subsequent  mortgagee,  with  the 
assent  of  the  agent  of  the  execu- 
tors, and  a  mutual  understand- 
ing that  the  sale  should  be  valid, 
and  the  execution  be  satisfied 
by  the  master  out  of  the  pro- 
ceeds of  such  sale,  and  that  was 
made  known  to  the  purchasers 
at  the  time ;  and  the  agent  of 
the  executors,  afterwards,  sold 
the  land  to  persons  who  knew 
all  the  circumstances,  such  sub- 
sequent sale  was  held  to  be  fraud- 
ulent and  void.  Mason  and  others 
v.  Sudam  and  others,  II.  172 

|H.  Where  a  deed,  absolute  on  the 
face  of  it,  is  recorded  as  a  deed, 
and,  afterwards,  the  grantee  ex- 
ecutes a  defeasance,  which  is 
not  registered  or  recorded,  the 
defeasance  connected  with  the 
first  deed  is  considered  as  a 
mortgage,  and  must  be  registered 
as  such,  to  give  it  priority  over 
a  subsequent  deed  to  a  bonajide 
purchaser.  Dey  v.  Dunham, 
II.  182 

17  The  record  of  the  absolute  deed, 
as  such,  is  no  notice  to  a  subse- 
quent purchaser.  ib. 

18  Though  a  purchaser  at  a  public 
sale  be  chargeable  with  notice, 
yet  a  bonajide.  purchaser  under 
him,  is  not  affected  by  his  notice. 
Demarcst  and  Wife  v.  Wynkoop 
and  other*,  HI.  147 

19  A  purchaser,  claiming  as  a  60/1*1 
fide,  purchaser,  must,  in  his  an- 
swer,   positi'  ely    and     precisely 
deny  notice,   and  every  circuin 


stance  from  which  it  can  be  in- 
ferred, although  notice  is  not 
charged.  Denning  and  others 
v.  Smith  and  others,  III.  345 

20.  A  purchaser  for  a  valuable  con- 
sideration, without  notice,  from 
a    voluntary  or  fraudulent  gran- 
tee, will  be  preferred  to  a  subse- 
quent purchaser   for  a  valuable 
consideration,    without     notice, 
from      the      original      grantor. 
Roberts  and  Royd  v.  Anderson, 

III.  377 

21.  The  first  purchaser  for  a  valu- 
able consideration,  whether    he 
takes  the  conveyance  from  the 
grantor  or  grantee,  will  be  pre- 
ferred.    S.   C.  III.  378 

22.  Though,  in  a  bill  filed  against  a 
trustee  of  lands,  for  an  account, 
and  a  conveyance  of  them  to  the 
cestui  que  trust,  the  description 
of  the  lands  is  general,  as,  "  di- 
vers lands  in  Cosby's  Manor,  in 
the  patent  of  Springfield,"  it  is 
enough  to  put  a  purchaser  of  a 
lot  in  Cosby's  Manor,  on  inquiry  ; 
and,  being  chargeable  with  no- 
tice of  the  pendency  of  the  suit, 
and  of  all  the  facts  in  the  bill,  it 
is  good  notice  to  him  that  the 
lot  purchased  was  a  part  of  the 
trust  estate  mentioned  in  the  bill. 
Green  v.  Slayter,  IV.  38 

23.  A  Ks  pcndens,  or   constructive 
notice  of  a  suit  pending  against 
a   trustee  for    an  account,    &,c. 
will  not  prevent  the  payment  by 
the  debtor  of  a  bond  to  the  trus- 
tee, or  to  his  assignee,  being  the 
legal  owner  of  the  bond,  no  re- 
ceiver having  been  appointed  by 
the  Court.  ib. 

24.  The  possession  of  a  tenant   is 
notice  to  a  purchaser  of  the  re- 
version of  the  actual   interest  of 
the   tenant;  and  the   purchaser 
>>   bound  to  admit  every  claim 
of   the  tenant   which   he  could 
enforce     against     the     voiu'cf. 
C/i< -d  rnnin  v     (lardnrr       V.  2J4 
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Vide  ASSIGNMENT.  COSTS.  DEEP. 
FAILURE  OF  CONSIDERATION. 
FRAUDULENT  CONVEYANCES. 

MoRTOAUE.       TRUST  AND  TRUS- 
TEE.    USURY. 


NUISANCE. 

1.  This   Court  has  jurisdiction  in 
the  case  of  a  private  nuisance. 
Van  Bergen  v.  Van  Bergen, 

II.  272 

S.  P.     Gardner  v.  Trustees  of  New- 
burgh,  II.  164 

2.  But  it  will  not  give  an  order  to 
abate    the   nuisance,   until    the 
opposite  party  has   been  heard. 
Van   Bergen   v.    Van   Bergen, 

II.  272 

3.  A  Court  of  chancery  does  not 
interfere  to  prevent  or  remove  a 
private  nuisance,  unless   it   has 
been  erected  to  the  annoyance 
of  the   right  of    another,    long 
previously  enjoyed.       Van  Ber- 
gen v.  Van  Bergen,        III.  282 

4.  It  must  be  a  case  of  strong  and 
imperious  necessity,  or  the  right 
previously    established     at    law, 
before  the   party  is   entitled  to 
the  aid  of  this  Court.  ib. 

5.  Though  a  person  has  a  right  to 
erect  a  mill  on  his  own  ground, 
yet    he   must    so   exercise   that 
right  as  not  to  interfere  with  the 
existing  rights  of  others.  ib. 

6.  If  A.  erect  a  new  mill,  in  such 
a  place,  or  so  near  the  mill  of  B. 
that    an   artificial    dam    before 
erected  by  B.  causes  the  water 
to  flow  back  on  A.'s  mill,  and 
obstruct  its  movement,  it  seems 
that  A.  has  no  right  to  complain 
of  the  dam  of  B.  as  a  nuisance. 

16. 

Vide  INJUNCTION. 
166 


OLD    AGE. 

Vide    JURISDICTION.     PRACTICE.   1 

ORANGE  COUNTY. 

Vide  SWAMPS,  &-c. 

P. 

PARDON. 
Vide  EVIDENCE,  III. 

PARENT. 
Vide  GUARDIAN. 


PARTITION. 


1.  This   Court   will  not  sustain  a 
bill    for   a  partition,  where  the 
title  is  denied,  or  is  not  clearly 
established  ;  but  the   bill  will  be 
retained  to  give  the  plaintiff  an 
opportunity  to  establish  his  title 
at  law.      Wilkin  and   others  v. 
Wlkin,  I.  HI 

2.  Under  the  act  for  the  partition 
of  lands,  where  the  proceedings 
are  in  this  Court,  it  is  not  neces- 
sary for  the  parties  to  execute 
mutual   releases   to  each  other, 
according  to  the  partition ;  but 
the    final    decree  of  the  Court, 
that   such    "  partition   shall   re- 
main firm  and  effectual  forever," 
&,c.    is    sufficient.      Young  and 
Wife  v.  Cooper  and  others, 

III.  295 

3.  If  any  doubt  arises  on  a  bill  for  a 
partition,  as  to  the  extent  of  the 
undivided    rights    and    interests 
of  the  parties,  the  usual  course  ia 
to  direct  a  reference  to  a  mas- 
ter to  inquire  and  report  on  them, 
as  the  estate  and  interest  of  the 
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parties  must  be  ascertained  be- 
fore a  commission  is  awarded  to 
make  partition.  Phelps  v.  Green 
and  others,  III.  302. 

4.  But  where  the  title  is  suspicious, 
or  litigated,  it  must  first  be  es- 
tablished at  law  before  this  Court 
will  interfere.  ib. 

5.  Where    the    plaintiff's    right  to 
one  undivided   moiety  was    ad- 
mitted   by    all    the     defendants 
claiming  the  other  moiety,  but 
they  differed   among  themselves 
as  to  their  titles    and  interests, 
some  of  the  defendants  claiming 
the  whole  moiety  in  fee,  and  the 
others    claiming    and    enjoying 
separate  portions  of  it,  and  as- 
serting a  freehold  estate  therein  ; 
the  Court    ordered    partition  to 
be  made  between  the    plaintiff 
and  all    the    defendants    aggre- 
gately ;    dividing    the    premises 
into  two  equal  moieties,  so  as  to 
give  one  moiety  to  the   plaintiff 
in  severally,   and    leaving     the 
other  moiety  to  be  divided  be- 
tween the  defendants,  on  a  fur- 
ther   application  to    the    Court, 
when    their    conflicting    claims 
should  have  been  established  at 
law ;  the  plaintiff,  in  the  mean 

•  time,  to  pay  his  own  costs  of 
suit,  and  the  expenses  of  the 
commission,  reserving  the  ques- 
tion as  to  the  defendants'  pro- 
portions of  costs,  until  such  fur- 
ther application.  H>. 

6.  Costs  in  partition  in  this  Court, 
are  charged  upon  the  parties  re- 
spectively, in  proportion  to  the 
value  of  their  respective  rights. 
S.  C.  III.  30G 

7.  When,  on  a  bill  for  partition,  the 
legal  title  is  disputed  and  doubt- 
ful,   the    course  is,  to  send  the 
plaintiff  to  a   Court  of  law,  to 
have   his  title  first    established. 
Core.  v.  Smith,  IV.  271 

8.  But,   where   the  question  arises 
upon  an  equitable  title  set  up  by 


the  defendants,  this  Court  must 
decide  on  the  title.  ib 

9.  On  a  bill  for  a  partition,  the 
Court  of  Chancery,  being  au- 
thorized by  the  statute  to  decree 
a  sale  where  Courts  of  law  are 
authorized,  or  where  the  ends 
of  justice  require  it,  may  decide 
on  the  necessity  of  a  sale,  upon 
the  report  of  a  master,  as  well 
as  of  commissioners ;  and  where 
the  master  reports,  that  a  sale  is 
necessary,  commissioners  will 
be  appointed  to  sell  and  convey. 
Thompson  v.  Hardman,  VI.  436 

10.  The  owners  of  an  equity  of  re- 
demption, as  well  as  tenants  in 
common  for    life   or    for    years, 
may  have  partition  of  their  in- 
terest,   as    between    themselves. 
Wotten  v.   Copeland,     VII.  140 

11.  But    mortgage     and     judgment 
creditors  cannot  be  compelled  to 
join  in  a  bill  for  a  partition, 'nor 
can  any  relief  be  prayed  against 
them,  nor  can  their  rights  be  af- 
fected by  the  partition.  ib 

PARTNERSHIP. 

1.  Where  articles  of  copartnership 
stipulated,  that   the  capital  and 
projits   of  the   company  should 
remain  in  the  house,  and  be  em- 
ployed, during  the  copartnership, 
for  the  benefit  of  the  concern, 
each    party  being    at   liberty  to 
withdraw  from  the  joint  funds  so 
much  only  as  was  necessary  fin 
his   private    expenses ;    it    was 
held,  that  neither   party  had    a 
right  to  withdraw  from  the  funds 
money  to  purchase  plate,  house- 
hold furniture,  carriages,  horses, 
&.C.,    but    only    for    family    ex- 
penses, and  the  reasonable  edu- 
cation of  children,  &-c.     Stimuli- 
ton  v.  Lynch,  1.  -KIT 

2.  And  where  the  partnei   lived  m 
his  own   house,   a     charge    foi 
house-rent  was  disallowed.      «,'} 

167 


GENERAL  INDEX. 


3.  If  one  partner  withdraws  or  uses 
the  partnership  funds  in  his  own 
private  trade,  or  speculations,  he 
must  account  not   only  for    the 
interest  on  the  moneys  so  with- 
drawn, but  for  the  profits  of  that 
trade.     Stoughton  v.  Lynch, 

1.467 

4.  Joint  owners,  or   partners,   are 
not  entitled  to  charge  each  other 
for  services  rendered  in  the  care 
and    management   of  the    joint 
property,  unless  there  is  a  special 
agreement     for     that     purpose. 
Franklin  and  others  v.  Robinson, 

I.  158 

5.  Where   A.    and   B.  carried  on 
trade,  as  partners,  with  the  funds 
of  A.,  in  the  name  of  B.,  and, 
without    any  dissolution  of  the 
partnership,    or   rendering    any 
account  to   A.,   B.   afterwards, 
without  the  consent  of  A.,   en- 
tered into  a  partnership  with  C., 
and  carried  into  the  new    con- 
cern all  the  funds  of  the  former 
partnership;    and    A.,    on   the 
death  of  B.,  filed  a  bill  against 
his  administratrix    and    C.,    his 
surviving  partner,  for  a  discovery 
and  account :  it  was  held,  that 
he   was  entitled   to  an  account 
from  C.  of  the  transactions  and 
profits  of  the  partnership  between 
him  and  the  intestate,  and  of  the 
personal   estate  of  the  intestate 
in  his  hands.     Long  v.  Majestre 
and  Tardy,  I.  305 

6.  This  Court  gives   relief  against 
the  representatives  of  a  deceased 
partner  who  has  left  assets,  if  the 
survivor  be    insolvent ;  and   the 
defendants  cannot  object  a  want 
of  due  diligence  in  the  creditor, 
in   not  prosecuting   the   surviv- 
ing  partner    before    insolvency. 
ffamersley     v.     Lambert     and 
others,  II.  508 

7.  No  delay,  in  this   respect,    nor 
lapse  of  time,  nor  dealing  wu,h 
the  surviving  partner,  or  receiving 

^ 


from  him  a  p;  rt  of  the  debt,  will 
amount  to  a  waiver  or  bar  of  the 
claim  on  the  assets  of  the  de- 
ceased partner ;  for  it  is  a  joint 
and  several  debt,  and  the  assets 
of  the  deceased  partner  remair 
liable  until  the  debt  is  paid ;  be 
sides,  the  discharge  of  the  surviv- 
ing  partner  under  the  insolvent 
act,  is  a  good  plea  in  bar  to  a  suit 
against  him.  ib. 

8.  The  interest  of  one  partner  in 
the    partnership    property,    may 
be  taken  and  sold  under  an  ex- 
ecution at  law,   on  a  judgment 
against    such     partner,     for   his 
separate  debt;    and   equity  will 
not  stop  such  execution  or  sale, 
by  injunction,  until  the  partner- 
ship   accounts    are     taken    and 
liquidated.      Moody   v.    Payne, 

II.  548 

9.  A  partner  who  draws  out  money 
from     the   copartnership    funds 
is  not  chargeable  with  compound 
interest,  but  with  simple  interest 
only,  on  the  sums  drawn  out ;  un- 
less it  appears  that  he  has  traded 
or  speculated  with   the   mcney, 
and  made  a  profit  on  it,  and  re- 
fused, on  being  called  on  for  the 
purpose,  to  disclose  the  profits. 
Stoughton  v.  Lynch,        II.  209 

10.  Whether  the    practice    prevail- 
ing among  merchants  in  settling 
their  accounts,    to   state  an  in- 
terest account,  in  which  interest 
is  charged  on  each  item  of  prin 
cipal  on  the  debit  side,  and  cred- 
ited on  each  item  on  the  credit 
side  of  the   account,  and  a   bal- 
ance  of  such    interest   account 
struck,  and  added  to  the  balance 
of  principal,  is  to  be  adopted  in 
the  settlement  of  accounts   be- 
tween merchant  and  merchant? 
Qucere.  ib 

11.  But  where  a  master,  under   an 
order   of  reference    to    him,   in 
stating  an  account  between  the 
parties,  who   were   partners    ic 
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trade,  adopted  this  mercantile 
u«:ige,  the  account  was  allowed 
to  stand,  there  being  evidence 
nefore  the  master,  that  from  the 
oooks  of  account  and  otherwise, 
the  parties  themselves  had  fol- 
iOwed  this  usage,  and  the  calcu- 
lation was  so  made  by  an  emi- 
nent merchant,  to  whom  the  ac- 
counts were  referred,  with  the 
consent  of  the  parties,  who  did 
not  question  the  statement  when 
it  was  brought  in  to  the  master. 

ib. 

12.  In  stating   an  account   between 
partners,  the  true  dates,  as  fur- 
nished by  the  books  of  account 
themselves,  ought  to  be  assumed. 

ib. 

13.  The  period  of  the  dissolution  of 
partnership  is  the  proper  time  to 
make  a  rest,  and  adjust  the  bal- 
ance of  the  partnership  account ; 
and  the  partner    against   whom 
the  balance  is  found,  is  charge- 
able with  interest  thereon.       ib. 

14.  Where  two  persons  are  joint  pro- 
prietors of  certain  patent  rights 
and  privileges,  as  for  navigating 
vessels  by  steam,   one  of  them, 
on    the    mere   ground   of    such 
joint  interest  or  concern,  is  not 
responsible  for  any  special   con- 
tract or  undertaking,  entered  in- 
to   by  the  other    with    any  as- 
signee of  such  right  or  privilege, 
not  connected   with    the    enjoy- 
ment and  exercise  of  their  com- 
mon privilege  under  the  patent. 
Lawrence   and    others   v.   Dale 
and  others,  III.  23 

15.  hquity  has  not   an  exclusive  ju- 
risdiction between  copartners  in 
matters  of  account.     Duncan  v. 
Lyon,  III.  351 

16  An  action  of  account  lies  at  law, 
bj  one  partner,  against  his  co- 
partner ;  and  it  seems  that  there 
is  no  good  reason  why  that  ac- 
tion is  not  sometimes  resorted 
to,  instead  of  a  bill  in  equ'ly.  ib. 
VOL.  VII.  22* 


17.  An  action  of  covenant    at    law 
lies     by    one     partner     against 
another,  where  the  articles  con- 
tain a  covenant  to  account,     ih. 

18.  And    an  assumpsit   will  also  lie. 
on  a  promise  in  writing   by  one 
partner,   to  take  part  of  goods 
bought,  in  which  they  were  to 
be  equally  concerned  as  to  prof- 
it and  loss.     S.  C.  III.  362 

19.  The  acts  of  a   majority  of  the 
partners  of  a  firm,  bind  the  rest. 
Kirk  v.  Hodgson  and  others, 

III.  400 

20.  One  joint  partner  is  not  entitled, 
as  against  the  others,  to  a  com- 
pensation for  his  greater  or  mort; 
valuable  services,  in  regard  to  the 
common  concern,  unless    there 
be  a  special  agreement  to  that 
effect.     Bradford  v.    Kimbcrly 
and  Brace,  III.  431 

21.  But  where  the  several  joint  own- 
ers of  a  cargo  appoint  one  of  the 
part  owners  their  agent,  to   re- 
ceive and    sell   the    cargo,   and 
distribute  the  proceeds,  he  is  en- 
titled, under  such  special  agency, 
to  a  commission   or   compensa- 
tion for  his  services,  as  a  factor 
or  agent,  in  the  same  manner  a.« 
a  stranger ;  and,  as  such  factor 
or    agent,    he    may    retain    tin- 
goods  or  their  proceeds    as   so- 
curity,  not  only  for  his  advances, 
disbursements  or  responsibilities 
in  regard  to  the  particular  prop- 
erty, but   for  the  balance  of  his 
general  account.  ih. 

22.  The  interest  of  each  partner  in 
the  partnership  property    is   his 
share  in  the  surplus,  subject  to 
partnership  accounts,  &/c.  Nintll 
v.  Mumford,  IV.  .VM 

23.  And  that  interest  alone  is  liable 
to  the  separate  creditors  of  «-.n  h 
partner,  claiming  either   by  as- 
signment or  execution.  /// 

24.  An  u-vsiiMioc,  therefore,  or  sepa- 
rate creditor,  of  one  partner,  is 
entitled  only  to  tho  share 
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partner,  after  a  settlement  of  the 
accounts,  and  after  all  the  just 
claims  of  the  other  partner  are 
satisfied.  Nicull  v.  Mumford, 
IV.  522 

iio  Owners  of  the  freight  and  cargo 
of  a  vessel  are  partners  or  joint 
tenants,  and  the  assignee  or 
separate  creditor  of  one  of  them 
takes  his  interest,  subject  to  an 
account  between  him  and  his 
copartner  in  the  voyage.  ib. 

26.  But  where  one  joint  owner  of  the 
freight  and  cargo  of  a  particular 
vessel,  on  a  particular   voyage, 
assigns  his  interest  therein,  one 
of  them,  who  has  got  possession 
of  the  whole   proceeds,    cannot 
retain  the  share  so  assigned,  to 
satisfy  claims  which  he  may  have 
against  the  other,    arising  from 
former  and   distinct  voyages  or 
adventures,   in  which  they  have 

.  been  concerned  together  in  the 
same  or  other  vessels ;  they  not 
being  general  partners  in  trade, 
and  there  not  being  any  con- 
nection between  the  different 
voyages  or  adventures.  ib. 

27.  The  Court  may  appoint  a  per- 
son to  carry  on  trade  for  an  in- 
fant     partner.        Thompson     v. 
Brown,  IV.  619 

28.  Where  the  plaintiffs  brought  an 
action  at  law   against  two   per- 

.  sons,  as  partners  in  trade, 
under  the  firm  of  R.  fy  M.,  and 
recovered  judgment,  but  for 
which  they  were  unable  to  ob- 
tain satisfaction  out  of  their  joint 
property,  or  the  separate  prop- 
erty of  M.,  the  other  partner  not 
having  been  brought  into  Court 
on  the  mesne  process ;  and  the 
plaintiffs,  afterioards,  discovered, 
for  the  first  time,  that  N.,  L., 
and  P.,  three  other  persons, 
were  dormant  partners  with  R. 
and  M.,  and  jointly  interested  in 
the  transaction  out  of  which 
the  plaintiff's  right  of  action 
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arose :  Held,  that  tl  ja  Coir 
had  no  jurisdiction  to  iffbru  r« 
lief  against  the  dormant  partner* 
Penny  v.  Martin,  IV.  56* 

29.  The    association  of  the   stock 
holders   of  the  "North    Rive* 
Steam-boat  Company"  is  not   ? 
copartnership;    but  the   parties 
are  tenants   in  common  of  the 
property  and  franchises  belong 
ing  to  the  company.     Livingston 
v.  Lynch,  IV.  573 

30.  The   assignees   of    a    bankrunt 
partner,   under  a  separate  com- 
mission, are  tenants  in  common 
with    the    solvent  partner;  and 
where   the    assignees   have   got 
possession    of    the     partnership 
funds,  the  solvent  partner  can- 
not call  them  out  of  their  hands, 
or  compel  them,  or  partnership 
debtors   who   have    settled   with 
them,  to    account.     Murray  v. 
Murray,  V.  60 

31.  The  solvent  partner  is  entitled, 
as  against  his  copartner,  only  to 
his  share  of  the  surplus,  after  the 
partnership  debts  are  paid.      ib. 

32.  The  solvent  partner  and  the  as- 
signees   of   the   bankrupt   must 
join  in  a  suit  at  law.  ib. 

33.  The  assignees  of  the  bankrupt 
have    higher    equities    in    such 
case,    than  ordinary  tenants    in 
common,  for  the  purpose  of  an 
equal  ratable  distribution  of  the 
joint  funds,  &c.  ib. 

34.  Where  the  assignees  of  a  bank- 
rupt partner  brought  a   suit   to 
recover  property  in  the  hands  of 
trustees,  to  which  suit  the  solv- 
ent partner  was  made  a  party, 
and  demurred  to  the  bill  on  the 
ground    that  the   funds  of   the 
partnership  ought  not  to  be  paid 
to  the  assignees  of  the  bankrupt, 
which  demurrer  was  overruled  ; 
and    after   answer,    an    account 
was  taken,  and  the  trustees  set- 
tled the    amount    with   the    as- 
signees :  Held,  that  the  solvent 
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partner  was  concluded  by  the 
decree  and  settlement  in  that 
suit,  and  could  not  re-assert  his 
claim  in  a  collateral  action,  ib. 
35i  Where  a  creditor  has  separate 
judgments  against  each  of  two 
partners,  the  partnership  prop- 
erty will  be  bound  to  the  same 
extent  as  if  the  amount  of  both 
judgments  had  been  included  in 
a  joint  judgment  for  the  whole, 
against  both  partners.  Brinck- 
erhoffv.  Marvin,  V.  320 

36.  A  partner,  who  goes  abroad  on 
his  personal  affairs,  is  not  enti- 
tled to  charge  his  personal  ex- 
penses    to    the    copartnership. 
Mumford  v.  Murray,          VI.  1 

37.  The  plaintiff  and  defendant  be- 
ing   partners,    the     defendant, 
while    in  Europe,  obtained    an 
order   from     their     debtors,   in 
favor  of  himself  and  his  copart- 
ner, on  a  house  in  London ;  but 
suffered    the    moneys    received 
under   it  to    be    blended   with 
other  moneys  received  by  him 
under  a  trust  deed  to  him  and 
C.,  and  part  of  it  to  go  into  the 
hands  of  C.,  his  co-trustee ;  and 
the  plaintiff,  without  knowledge 
of  the  facts,  afterwards  joined 
in  a  release  of  C. :  Held,  that 
the  defendant,  who  wrongfully 
kept  the   plaintiff  in  ignorance 
of  the   existence   of   the  order, 
and  of  his  rights  under  it,  was 
accountable  to  him  for  his   in- 
terest in  the  whole  moneys  re- 
ceived under  the- order.     Mum- 
ford  v.  Murray,          VI.  1.  452 

Contribution  between  partners,  vide 
CONTRIBUTION. 

Vide  ABSENT  AND  ABSCONDING 
DEBTORS.  AGREEMENT.  AS- 
SIGNMENT. EXECUTORS  AND 
ADMINISTI  ATORS.  INJUNCTION, 
V.  PRACTICE,  III. 


PARTY  WALL. 
Vide  CONTRIBUTION. 

PATENT. 

The  patent  to  William  NicoU.  of  the 
4th  of  June,  1688,  of  certain 
islands  on  the  south  side  of  Long 
Island,  does  not  extend  to  Cap- 
tree  Island,  Oak  Island,  and 
Grass  Island.  Nicoll  v.  Trus- 
tees of  Huntington,  I.  166 

Vide  PARTNERSHIP,  I. 

PAYMENT. 

Vide  EVIDENCE,  IV. 

PEACE  (BILL  OF). 
Vide  INJUNCTION,  III. 

PENALTY. 

Vide  JURISDICTION. 

PENDENCY  OF  SUIT. 
Vide  NOTICE. 

PERFORMANCE. 

Vide  AGREEMENT,  III. 

PETITION. 

Petition  of  appeal,  vide  APPEAL. 

Petition  to  set  aside  decree,  vidi  DR 
CREE. 

Vide  PRACTICE,  III. 

PLEADINGS. 

I.  Pleadings  generally. 
II.  Parties. 

III.  Itill. 

IV.  Drmurrrr. 
V.  Plea. 

VI.   Anwrr. 
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I    Plea  'ings  generally. 

I  Pleadings  should  consist  of  aver- 
ments or  allegations  of  facts, 
stated  with  as  much  brevity  and 
precision  as  possible ;  not  of  in- 
ference or  aigument.  Hood  v. 
Inman,  IV  437 

2.  Impertinence    in  pleadings'  con- 
sists in  setting  forth  what  is  not 
necessary   to    be   set   forth ;    as 
stuffing  them  with  recitals  and 
long    digressions    as  to   matters 
wholly  immaterial.  ib 

3.  Generally,  the   bill   and   answer 
ought  not  to  set  forth   deeds  in 
hep.c  verba ;  but  so  much  of  them 
only,  as  is  material  to  the  point 
in  question ;  nor  ought  they  to 
be  argumentative  or  rhetorical. 

ib. 
II.  Parties. 

4.  The  parties  can  only  be  known 
in  the   character   in  which  they 
appear  before  the  Court ;  there- 
fore, if  a  bill  of  revivor  states  the 
plaintiffs  to  be  the  heirs  and  de- 
visees  of    the    party   deceased, 
though    some   of  them,   in  fact, 
are  executors,  yet  they  can  only 
be  known  in  their  former  char- 
acter,   and    not    as    executors. 
Travis  and   others   v.    Waters, 

I.  86 

5.  A    creditor   filing   a  bill  against 
an   executor,   cannot     make    a 
debtor  of  the  estate  a  party,  ex- 
cept where  the   executor  is  in- 
solvent, or  there  is  collusion  be- 
tween the  executor  and  debtor, 
or   in  some  other   special   case. 
Long    v.   Majestre  and   Tardy, 

I.  305 

6.  The  assignees  of  an  insolvent, 
who  had  obtained  his  discharge 
under  an  insolvent  act,  must  be 
parties  to  a  bill  brought  to  en- 
force the  execution  of  an  agree- 
ment, or  trust,  relative  to  his  es- 
tate, existing  prior  to  his  assign- 
ment.    Movan  v.  Hays,    I.  339 
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7.  The  gene? *1  rue    cquiring   aL 
persons  interested    to  be   made 
parties  to  the  suit,  i:5  routined  to 
parties  to  the  interest  involved  in 
the  issue,  and  who  must,  neces- 
sarily, be  affected  by  the  decree 
Wendell  v.  Van  Rensselaer, 

I.  349 

8.  It  is  a  rule  of  convenience  mere- 
ly, and  may  be   dispensed   with 
when  it  becomes  extremely  diffi- 
cult or  inconvenient.  ib 

S.  P.    Wiser  v.  Blackly  and  others, 

1.437 

9.  Individual  members  of  a  corpo- 
ration may  be  called  upon  to  an- 
swer to  a  bill  of  discovery  under 
oath ;  but,  in  that  case,  the  in- 
dividuals must  be  named  as  de- 
fendants   in   the   bill.      Brumly 
v.    Westchester    Manufacturing 
Society,  I.  366 

10.  Where  a  bill  was  filed  against  a 
corporation  generally,  who  put  in 
an  answer  under  their  corporate 
seal,  the   Court  refused,  on  mo- 
tion, to  order  certain  officers  of 
the  corporation  to  make  oath  to 
the  answer  so  filed.  ib. 

11.  A  creditor,  or  legatee,   of  the 
personal  estate,  need  only  make 
the  personal   representatives  of 
the  debtor   parties   to  the  suit ; 
and,    in    many   cases,    where    it 
will  be    attended  with  extreme 
difficulty,  or    very  great    incon- 
venience,  the  general   rule  will 
be    dispensed  with.       Wiser  v. 
Blachly  and  others,  I.  437 

12.  But,  on  a  bill  against  the  exec- 
utors of  a  guardian,  for  a  breach 
of  his  trust,  the  testator  having, 
by  his  will,  made  the  timber  on 
his  land  assets  for  the  payment 
of  his  debts,  it  was  held  that  the 
devisee  of  the  real  estate  ought 
to  be  made  a  party,  as  the  whole 
estate  might  become  responsible 
to  the  plaintiff.  \b. 

13.  Where    some   of    the    plaintiffs 
became  insolvent,  and,  on  a  bil' 
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of  revivor,  their  assignees  were 
made  defendants,  ami  it  was  ob- 
jected at  the  hearing,  that  they 
ought  to  have  been  made  plain- 
tiffs :  it  was  held,  that  they  could 
not  be  made  plaintiffs  against 
their  consent ;  and  having  an- 
swered as  defendants,  the  Court 
might  infer  their  refusal  to  be 
plaintiffs,  and  being  before  the 
Court  as  parties,  it  was  sufficient. 
Osgood  and  others  v.  Franklin 
and  others,  II.  1 

14.  Where  real  estate  had  been  pur- 
chased by  a  joint  fund,  raised  by 
subscription  of  above  250  shares, 
or  subscribers,  and  the  property 
was  conveyed  to  A.,  B.,  and  C., 
as  trustees ;  on  a  bill  for  the  sale 
of  the  premises,  under   a  mort- 
gage,  made   to  the  plaintiffs   by 
the  trustees,  it   is  not  necessary 
that    the   subscribers   or   stock- 
holders should  be  made  parties  ; 
the   trustees    sufficiently    repre- 
senting   all    the    interests   con- 
cerned, for  that  purpose.      Van 
Vechte.n  and  Sebring   v.    Terry 
and  others,  II.  197 

15.  A  mere  nominal  trustee  cannot 
bring  a  suit  in  his   own  name, 
but  the  cestui  que  trust  must  be 
joined.       Malin  v.    Malin  and 
others,  II.  233 

16.  The  objection  may  be  taken  at 
the  hearing.  ib. 

17.  If  a  person  has  religious  scru- 
ples against  being  a  party  in  a 
suit,  he  may,  it  seems,   sue   by 
his  prochein  amy.  ib. 

18.  A  person  against  whom  process 
is  not  prayed,  is  not  a  party  to 
the  bill.     Executors  of  Brasher 
v.  Van  Cnrtlandt,  II.  245 

19.  A  lunatic  himself  need  not   be 
made  a  party  to  a  suit,  by  a  cred- 
itor,   against   his  committee,  to 
obtain  payment  of  a  debt  out  of 
his  estate.  ib. 

S.  P.     S  C.  II.  401 

•20.  The  question  of  necessary  par- 


ties is  a  matter  of  discretion,  de« 

pending  on  convenience.     S.  C. 

II.  247 

21.  One  creditor  may  file  a   bill  in 
behalf  of   himself    and   all   the 
other   creditors.     Hendricks    v. 
Franklin  and  others,         II.  283 

22.  And  where  one  judgment  cred- 
itor filed  a  bill  for  himself  alone, 
it  was  sustained,  it  not  appearing 
that  there   were  any  other  cred- 
itors ;  or  if  there  were,  there  was 
reason  to  believe  their  judgments 
had  been  satisfied  ;  or  if  not  sat- 
isfied, they  had  not  taken  any 
steps  at  law  to  enforce  payment 
by  execution ;  and,  at  any  rate, 
all  parties  concerned  in  such  judg- 
ments were  before  the  Court,    ib. 

23.  Where    a   party    has   been   dis- 
charged under  the  insolvent  act, 
and  assigned   his  property  pur- 
suant to  the  act,  an  application 
cannot  be  sustained,  in  relation 
to  his  property  or  interest,  with- 
out making  his   assignees    par- 
ties.    Sells    v.     Administrators 
ofHubbell,  II.  394 

24.  To  a  bill  for  foreclosure  and  sale 
of  mortgaged  premises,  all   en- 
cumbrancers, or  persons  having 
an  interest,  existing  at  the  com- 
mencement of  the   suit,    subse- 
quent, as  well  as  prior  in  date  to 
the  plaintiff's    mortgage,    must 
be  made  parties,  otherwise  they 
will  not  be  bound  by  the  decree. 
JUaincs  and  others  \.  Beach  and 
others,  III.  450 

25.  Creditors  and  legatees   are   ex- 
ceptions to  the  general  rule,  that 
all  persons  interested  in  the  fund 

.  must  be  made   parties.     Bn>irn 
v.  Ricketts,  III.  .V,:i 

26.  But  one  creditor,  or  one  legatee, 
may  sue   on  behalf  of  himself 
and  the  rest,  and  the  others  may 
come  in,  under  the  decree.      ib. 

27.  Where  there  are   several    li-^:i- 
cies  given,  which  are  to  be  in- 
creased or  diminished,  as  U)e  es- 
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tate  should  iitc  ease  or  diminish, 
one  legatee  may  file  a  bill  in  be- 
half of  himself,  and  the  other  lega- 
tees who  may  choose  to  come  in, 
against  the  executors,  for  an  ac- 
count and  payment.  Brown  v. 
Rickctts,  III.  553 

B8  But  where  the  bill  is  for  the 
residue,  all  the  residuary  legatees 
must  be  made  parties.  ib. 

29.  If  the  plaintiff,  who  sues  as  ad- 
ministrator,   has     not    actually 
taken  out  letters  of  administra- 
tion, or  if  the  letters  of  adminis- 
tration have  not  been  granted  by 
the  proper  officer,  it  may  be  ob- 
jected to  by  plea,  or  in  the  an- 
swer, or  by  demurrer;  and  if  in- 
sisted on  at  the  hearing,  the  bill 
will  be  dismissed.     Goodrich  v. 
Pendleton,  IV.  549 

30.  But  if  letters  of  administration 
are  duly  taken  out  at  any  time 
before   the   hearing,    it   will    be 
sufficient,   and  may  be  charged 
by  way  of  supplement  or  amend- 
ment to  the  bill.  IV.  549 

31.  On  a  bill  to  foreclose  a  mortgage, 
all  encumbrancers  existing  at  the 
commencement  of  the  suit,  must 
be  made   parties.     Ensworth  v. 
Lambert,  IV.  605 

32.  Where  the  objection  of  a  want 
of  parties  is  made  out  of  season, 
the  plaintiff,  instead  of  amending 
the  original  bill,  may  file  a  sup- 
plemental bill,  merely  to  bring  in 
the  parties  wanted ;  and  the  de- 
fendants in  the  original  bill  need 
not,  in  such  case,  be  made  par- 
ties to  the  supplemental  bill.  ib. 

33.  On  a  bill  to  foreclose   a  mort- 
gage, the  mortgagor  whose  equity 
of  redemption  has   been  sold  by 
the  sheriff  under    an  execution 
at  law,  must  be  made  a  party ; 
as  he  has,  by  the  act  of  the  12th 
of  April,   1820,   (sess.  43.   ch. 
1.84.)  one  year  from  the  sale  to 
redeem  the  land  from  the  pur- 
chase,  and,  therefore,  an  exist- 
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ing  right,  of  which  he  cannot  be 
devested  within  the  year.  Hal- 
lock  v.  Smith,  IV  649 

34.  Where  a  bill  was  filed  against 
C.,  charging  him  with  fraud  and 
breach  of  trust,  as  administrator 
of  B.,  and  the  defendant,  in  his 
plea,  alleged  that    all   the   acts 
done  in  relation  to  the  estate  of 
B.   were  done  by  him  and    V. 
jointly,     as     administrators,     to 
which  there  was  no  replication  : 
Held,  that,  on  the  allegation,  in 
the  plea,  V.,  the  co-administra- 
tor, ought  to  be  made  a  party. 
Bregaw  v.  Claw,  IV.  116 

35.  Though   one   legatee    may   sue 
alone  for  his  specific  legacy,  yet 
where  he  claims,  also,  as  a  resid- 
uary legatee,   all  the   residuary 
legatees  must  be  made  parties  to 
the  suit.     Davoue   v.  .Fanning, 

IV.  199 

36.  A  foreign  corporation,  or  incor- 
porated bank   of  another  state, 
may  sue  in  their  corporate  name, 
and  file  a  bill  for  the  sale  of  land 
in  this  state,  under  a  mortgage 
to    secure   money  lent.      Silver 
Lake  Bank  v.  North,    IV.  370 

37.  An  encumbrancer,  pendente  lite, 
need  not  be   made  a  party  to  a 
suit  for  the  foreclosure  of  a  mort- 
gage.    Cook  v.  Mancius,    V.  89 

38.  The  Court  does  not  take  notice 
of  a  purchaser   of  the   subject 
matter  pending  the  suit.          ib. 

39.  Where  a  trustee  and  his  cestui 
que  trust,  as  plaintiffs,  file  their 
bill,  and,  pending  the  suit,  the 
cestui  que  trust  assigns  his    in- 
terest to  another,  it  is  no  objec- 
tion at  the  hearing,  that  the  lat- 
ter was  not  made  a  party.         ib. 

40.  In  a  suit  by  the  husband  for  the 
wife's  distributive  share,  the  wife 
must  be  made  a  party.  Schuyler 
v.  Hoyle,  V.   196 

41.  It  is  too  late,  after  a  lapse  of 
twenty  years,   for   a   defendant, 
who  was  a  trustee  for  creditors 
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under  an  assignment  from  a  debt- 
or, in  trust  for  him,  and  such 
other  creditors  as  should  come 
in  and  execute  the  deed,  to  ob- 
ject, on  a  bill  filed  against  him 
by  a  creditor,  for  an  account, 
that  the  other  cestui  que  trusts 
were  not  made  parties.  Mum- 
ford  v.  Murray,  VI.  1 
&.  Different  judgment  creditors 
may  unite  in  one  bill  for  dis- 
covery and  account,  the  object 
of  which  is  to  set  aside  impedi- 
ments to  their  remedies  at  law, 
created  by  the  fraud  of  their 
common  debtor ;  and  to  have 
his  estate  distributed  among 
them,  according  to  the  priority 
of  their  respective  liens,  or  rata- 
bly,  as  the  case  may  be.  Brinck- 
erhoffv.  Brown,  VI.  139 

43.  A    bill    may   be    filed    against 
several  persons,  relative  to  mat- 
ters of  the  same  nature,  forming 
a  connected  series   of  acts,  all 
intended  to  defraud  and  injure 
the  plaintiffs,  and  in  which  all 
the   defendants    were,    more   or 
less,      concerned,    though     not 
jointly,  in  each  act.  ib. 

44.  A  conveyance  of  land   will  not 
be  directed,  where  the  party  in 
whom  the  fee  resided,  is  dead, 
and  his  heirs  are  not  made  par- 
ties. Dale  v.  Roosevelt,  VI.  255 

45.  The  heirs  of  an  intestate,  who 
made  a  contract  for  the  purchase 
of  land,  which  his  administrators 
assigned  to  the  defendants,  are 
proper  parties  to  a  bill,  filed  fur 
the  specific  performance  of  the 
contract.     Champion  v.  Brown, 

VI.  398 

40  On  a  bill  of  foreclosure  of  a 
mortgage,  and  a  sale,  it  appeared 
that  the  defendants  were  owners 
of  two  fifths  only  of  the  premises 
under  the  will  of  their  father, 
and  that  there  were  legacies 
given  to  other  persons,  charged 
upon  the  mortgaged  premises- 


Held,  that,  the  legacies  being 
prior  encumbrances,  the  lega- 
tees ought  to  be  made  parties  to 
the  suit,  for  the  security  of  the 
purchaser  at  the  sale,  and  to 
prevent  injury  to  the  rights  of 
the  mortgagors.  M'Gown  v. 
Yerks,  VI.  450 

47.  Where  leave  is  given  to  file  a 
supplemental  bill,  merely  to  br'mg 
in  parties,  the   original  defend- 
ants need  not  be  parties  to  it.  ?'• 

48.  A  lunatic  is  not  a  necessary  par  • 
ty  plaintiff  with  his  committee,  or 
a  bill  to  set  aside  an  act  done  by 
the  lunatic,  under  mental  imbe- 
cility :  though  it  is  the  general 
practice  to  join  them,  it  is  only 
matter  of  form.      Ortley  v.  Mcs- 
sere,  VII.  139 

49.  Where  there  is  an  absolute  as- 
signment   of   a   mortgage,    the 
mortgagee  need   not   be  made  a 
party  to  a  bill  by  the  assignee 
for    a  foreclosure    and  sale,    al- 
though the  mortgagee  took  pos- 
session of  the  premises,  and  re- 
ceived   the    rents    and    profits, 
before    the   assignment.      Whit- 
ney v.  M'Kinney,         VII.   144 

50.  Nor  is  it  necessary  to  make  the 
assignee  a  party  to  a  bill  brought 
by  the  mortgagee  to  redeem  ;  for 
the    assignee,    standing    in    the 
place  of  the  mortgagee,  may  be 
decreed  to  convey.  ib. 

51.  Where  there  are  several  owners 
of  different  parcels  of  land,  on 
which  a  judgment  is  a  lien,  all 
the    persons    interested    in   the 
land    bound    by  the    judgment, 
must   be    made   parties,   before 
contribution  will  be  decreed  or 
enforced      Avery     v.      Patten, 

VII  211 

Vide  HEMPSTEAD  (TowN  or). 
Pica  of  other  parties,  vide  pos    V. 

Adding     new    parties,    ? ide    PRA< 

TICK,  I. 
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III.    Bill. 

«V2  It  seems  that  a  cross-bill  must 
be  filed  before  publication  is 
passed  in  the  first  cause.  Ster- 
ry  v.  Arden  and  others,  I.  62 

i3  The  general  interrogatory,  or 
requisition,  in  the  bill,  "that  the 
defendant  may  full  answer  make, 
to  all  and  singular  the  premises, 
fully  and  particularly,  as  though 
the  same  were  repeated,  and  he 
,-pecially  interrogated,  paragraph 
oy  paragraph,  with  sums,  dates, 
and  all  attending  circumstances 
and  incidental  transactions,"  is 
sufficient  to  entitle  the  plaintiff 
to  a  fall  disclosure  of  the  whole 
subject  matter  of  the  bill,  equal- 
ly as  if  he  had  specially  interro- 
gated the  defendant  to  every 
fact  stated  in  the  bill.  Methodist 
Episcopal  Church  and  others, 
v.  Jaques  and  others,  I.  65 

54.  If  a  bill,  beside  the  usual  prayer 
for  general  relief,  contain  a  prayer 
for  specific  relief,  the  plaintiff  is 
entitled  to  other  specific  relief, 
so   far  as  it    is   consistent   with 
the  case  stated  in  the  bill.     Wil- 
kin  and  others  v.Wilkin,    I.  Ill 

55.  The    substance   of  a    bill    must 
contain  ground   for   relief;    and 
there  must  be  equity  in  the  case, 
when  fully  stated,  and  correct- 
ly applied  to  the  proper  parties, 
sufficient  to    warrant  a   decree. 
Lyon  v.  Tallmadge,  I.  188 

56.  A   bill   filed  solely  to  correct  a 
mistake  in  a  contract,  will  not 
be  retained  on  the  ground  that 
there  is  money  due  on  the  con- 
tract irom  the  defendant.     Ex- 
ecutors of  Getman  v.  Beardsley, 

II.  274 

>7.  It  seems,  that  a  cross-bill  may 
set  up  additional  facts  not  al- 
leged in  the  answer  in  the  origi- 
nal suit,  where  they  constitute 
part  of  the  same  defence,  rela- 
tive to  the  same  subject  matter. 
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Underhill  v.  Van  Cortlandt  cm 
others,  II.  355 

58.  A  bill  of  review  is  proper  after  a 
decree  is  enrolled,  and  a  supple- 
mental bill,  in  nature  of  a  bill  of 
review,  before  the  enrolment  of 
the   decree.      Wiser  v.  Blachly 
and  others.  II.  448 

59.  The  party  who  asks  for  a  bill  of 
review  must  show   that  he   has 
performed  the  decree,  especially 
as  regards  the  payment  of  money 
and  that  he  has  paid  the  costs,  ib 

60.  A  bill  of  review  must  be  eithei 
for  error  in  point  of  law  appa 
rent  on  the  face  of  the  decree, 
or  for  some  new  matter  of  fact, 
relevant  to  the  case,  discovered 
since    publication   passed,    and 
which  could  not,  with  reason  able 
diligence,  have  been  discovered 
before.  t'6. 

61.  In  a  bill  of  discovery  for  matters 
material  to  the  defence  of  the 
party,  in  a  suit   at  law  against 
him,  the  nature  of  the  defence 
at  law  must  be  stated.     M'Intyre 
and     others    v.     Mancius     and 
Brown,  III.  45 

62.  Where  one  of  several  defendants 
dies,  the  plaintiff  cannot  file  a 
new    original   bill     against   the 
representatives  of  the   deceased 
party  and  the  others,  but  a   bill 
ofrevivor  only  against  such  rep- 
resentatives.    Nicoll  and  others 
v.  Roosevelt  and  others,    III.  60 

63.  Even,  if  he  might  elect  to  file  a 
new  bill,  he  cannot  do  so  where 
an  answer   has   been  put   in  by 
the  party  since  deceased.         ib. 

64.  A  bill  of  review  on  matter  of 
fact   is  not  allowed  to  be  filed, 
unless  on  oath  of  the   discovery 
of  new  matter  or  evidence,  which 
has  come  to  light  since  the  de- 
cree, or   at  least  since  publica- 
tion, and  which   could   not  pos- 
sibly be  had  or  used  at  the  time 
publication  passed.     Livingston 
v.  Hubbs  and  others.       III.  124 
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C5  Newly  discovered  evidence, 
which  goes  to  impeach  the  char- 
acter oT  witnesses  examined  in 
the  original  suit,  or  of  cumula- 
tive witnesses  to  a  litigated  fact, 
is  not  sufficient.  ib. 

bft  The  matter  of  fact,  newly  dis- 
covered, must  be  relevant,  and 
materially  affecting  the  ground 
of  the  decree;  ib. 

67  A  bill  of  review  will  not  be   al- 
lowed,   unless    the    decree    has 
been    performed    by    the    party 
seeking  the  review :  but  where 
he  is   in  execution  for  the  non- 
payment of  the  money  and  costs 
awarded  to  be  paid  by  him,  and 
which   he   is  unable   to  pay,  it 
seems  that  leave  to  file  a  bill  of 
review  will  not  be  denied  on  the 
mere  ground  of  non-performance 
of  the  decree.  ib. 

68  After    publication   passed,    and 
cause   set  down  for  hearing,  the 
plaintiff  will   not   be  allowed  to 
amend   his   bill,  by  adding  new 
charges ;  but  may  file  a  supple- 
mental   bill,   on  payment  of  the 
costs  since  publication.  Shepherd 
v.  Merrill,  HI.  423 

tM>  If  relief,  as  well  as  discovery, 
be  prayed  for,  on  the  ground  of 
a  lost  deed,  there  must  be  an  af- 
fidavit of  the  loss.  Livingston 
v.  Livingston,  IV.  294 

70  If  a  bill  for  discovery  and  relief 
be  good  as  to  the  discovery,  a 
general  demurrer  to  the  whole 
bill  is  bad.  ib. 

71  A  bill   for  discovery,  in  aid  of 
a  cause    before   the    surrogate, 
brought  for  an  account  and  dis- 
tribution  of  the    intestate's   es- 
tate,  must  charge  certain  facts 
within  the  knowledge  of  the  de- 
fendant, the  disclosure  of  which 
is  material  and  necessary  to  the 
party's  defence  in  that  Court,  and 
that  he  has  no  means  of  showing 
the  facts,  without  such  discovery. 
N/  i/mnnr  \.  Seymour,       IV.  409 
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72.  But,  it  seems,  that  where  the  bill 
is   for  discovery  merely,  and  no 
injunction  is  asked  for,  and  there 
is   a  demurrer   to  the   bill,    the 
Court  will  not  examine  so  nice- 
ly as  to  the  materiality  of  the  dis- 
covery, ib. 

73.  L.  and  T.,  assignees  of  B.,  filed 
a  bill   to    foreclose   a   mortgage 
against    W.,  who  put  in  his   an- 
swer, and  then  filed  a  bill  against 
L.  and  T.  for  relief  against  the 
mortgage,    and   also,   against    a 
judgment   and    execution.      W. 
died   before   any   decree  to   ac- 
count  in  the   suit  to   foreclose  • 
Held,  that  the  bill  filed  by  W. 
partook  of  the  nature  of  an  origi- 
nal as  well  as  a  cross-bill,  and 
that    his    legal     representatives 
might    file     a    bill    of    revivor 
against  L.  and  T.  to  which  they 
must  answer.      Woolsey  v.   Liv- 
ingston and  Thompson,    V.  265 

74.  A  bill  of  revivor  and  supplement 
is  a  compound  of  a  supplemental 
bill  and  bill  of  revivor,  and  not 
only  continues    the   suit   which 
has  been  abated  by  the  "death  of 
a  plaintiff,  &,c.,  but  supplies  any 
defects  in  the  original   bill  aris- 
ing from  subsequent  events,   so 
as  to  entitle   the  party  to  relief 
on  the  whole  merits  of  his  case. 
Westcott  v.  Carly,  V.  334 

75.  The  charges  of  adultery,  and  of 
cruel  usage,   being  distinct  and 
independent,  and  leading  to  dis- 
tinct issues  and  decrees,  cannot 
be  joined  together  in  the  same 
bill.     Johnson  v.  Johnson, 

VI.  163 

76.  Where  a  bill  seeks  to  transfer  to 
this    Court    a    matter  properly 
cognizable  in  a  Court  of  law.  it 
must  be  verified  by  oath.  Lynch 
v.  Willard,  VI.  34« 

77.  A  cross-bill  cannot  be  filed  after 
publication  passed    in  the  origi- 
nal suit ;  unless  the  plaintiff,  in 
the  cross-bill,  go  to  a  hearing  on 

177 


GENERAL   INDEX. 


the  proofs  already  published. 
Field  v.  Schieffelin,  VII.  250 
7#.  And,  if  a  cross-bill  is  filed  after 
publication,  testimony  taken  in 
the  cross  cause  cannot  be  read 
or  used.  ib. 

79.  The  Court  may,  sometimes,  at  a 
hearing,  direct  a  cross-bill,  when 
it  appears  that  the  first  suit  is 
insufficient  to  bring   before  the 
Court  the  rights  of  the  parties, 
and  the  matters  necessary  to  a 
full  and  just  determination  of  the 
cause.  H>. 

Bill  for  account,  vide.  ACCOUNT. 
for  a  divorce,  vide  ADULTERY. 

of  discovery,  vide  DEBTOR  AND 

CREDITOR. 

of  review,  vide  DECREE. 

of  peace,  vide  INJUNCTION,  III. 

Dismissing  bill,  vide,  COSTS,  I. 

Taking  bill  pro  confesso,  vide  PRAC- 
TICE, V. 

Further  as  to  amendment  of  bill,  vide 
AMENDMENT,  1,  2.  Post,  V. 
PRACTICE 

As    to  bill    of  discovery,  vide   DIS- 
COVERY. 

Vide  NE  EXEAT  REPUBLICA. 

Bill  of  interpleader,  vide  INTER- 
PLEADER. PRACTICE,  IV. 

IV.    Demurrer 

80.  A  demurrer  to  a  bill  in  equity 
must  be  founded  upon  some  dry 
point  of  law,  which  goes  to  the 
absolute    denial    of   the    relief 
fought.      Verplanck  and  others 
v   Caincs  and  Wife,  I.  57 
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81.  If  the  demurrer  is  bad  in  part,  it 
is  bad  ///  toto.  ib. 

82.  The  appointing  a  receiver  rests 
in  the  sound  discretion  of  the 
Court ;  and  it  forms  no  ground 
for  a  demurrer  to  \  bill  praying 
for  the  appointment.  Hi. 

S3.  A  bill  filed  to  recover  the  amount 
of  a  total  loss  on  a  policy  of  in- 
surance, stating  no  other  ground 
of  equitable  relief  than  that  the 
policy  had  been  assigned  to  the 
plaintiffs  by  the  insured,  in 
whose  names  it  had  been  effect- 
ed, and  that  the  insurers  refused 
to  pay,  was,  on  demurrer,  dis- 
missed with  costs,  the  plaintiffs 
having  adequate  remedy  at  law. 
Carter  and  Moore  v.  United  In- 
surance Company,  I.  463 

84.  The  defendant  must  take  advan- 
tage  of  the   objection  that  the 
plaintiff  has  adequate  remedy  at 
law,  by  demurring  ;  after  answer, 
he  cannot  avail   himself  of  it  at 
the  hearing.      Underhill  v.    Van 
Cortlandt  and  others,        II.  369 

85.  Where  the  widow  of  a  deceased 
partner    filed  a  bill  against  the 
executors  of  her  husband,  for  a 
discovery  and  account  of  the  co- 
partnership estate   and   effects ; 
and  the   surviving    partner   de 
murred   to  that  part  of  the  bill 
which  sought  a  discovery,  alleg- 
ing that  it  might  subject  him  to 
penalties  under  the  revenue  laws 
of  the  United  States,  but  without 
showing  how,  or  for  what  cause 
he  should  incur  a  penalty  by  a 
discovery,  the    Court   overruled 
the    demurrer :  such    a   general 
allegation  not  being  sufficient  to 
bar  the  discovery,  in  the  first  in- 
stance.    Sharp  v.  Sharp, 

III.  407 

86.  Where  there  is  a  general  demur- 
rer to  the   whole   bill,  filed   for 
discovery    and    relief,     and    the 
plaintiff  is  entitled  to  an  answer 
to  any  part  of  the  bill,  the  de 
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murrer  will  be  overruled.     Kim- 
bcrly  v.  Sells  and  others, 

III.  467 

'7  Where  it  appears  on  the  face  of 
the  bill,  that  there  has  been  a  de- 
cree in  a  former  suit  between 
the  same  parties,  the  defendant 
may  demur.  Davoue  v.  Fan- 
ning, IV.  199 

68.  If  a  bill  blends  together  a  de- 
mand by  the  plaintiff,  as  legatee, 
against  the  defendant,  as  execu- 
tor, with  a  demand  of  the  plain- 
tiff, in  his  private  capacity, 
against  the  defendant,  in  his  in- 
dividual character,  it  is  good 
cause  of  demurrer  ;  and  the  bill 
will  be  dismissed  with  costs,  ib. 

89.  If  a  bill  for  discovery  and  relief 
be  good   as  to  the  discovery,  a 
general  demurrer  to   the  whole 
bill  is  bad.     Livingston  v.   Liv- 
ingston, IV.  ,294 

90.  Where  there  is   a  general    de- 
murrer to  the  whole   bill,  and  it 
is  bad  in    part,  the  whole   will 
be  overruled.      Higinbotham  v, 
Rurnet,  V.  184 

91.  If  a  bill  is  for  discovery  only, 
and  not  for  relief,  a  demurrer  to 
the  whole  bill  is  bad.  ib. 

92.  Where  the  bill  is  for  discovery 
and  relief,  the  defendant  should 
answer  as  to  the  discovery,  and 
demur  as  to  the  relief.  ib. 

93.  Causes  of  demurrer  may  be   as- 
signed ore    tenus,    at    the    bar. 
Brinkerhojf  v.  Brown,    VI.  139 

94.  A   defendant  cannot   plead,   or 
answer  and  demur  both,  to  the 
whole  or  part  of  the  bill.     Clark 
v.  Phelps,  VI.  214 

J5.  Where  there  is  fraud  or  collusion 
between  the  executor  and  debt 
or,  or  insolvency,  lapse  of  time 
is  not  a  ground  of  demurrer  to 
the  bill.  M'Dowl  v.  Charles, 
VI.  132 

H6  It  is  matter  of  evidence  ;  not  an 
absolute  bar,  and  may  be  set  up 
in  the  answer.  ib. 


V.  Plea, 

97.  To  a  bill  by  several  tenants  in 
common  of  an  estate  in  Jamaica, 
against  their  co-tenant,  for  an 
account  of  the  profits,  &c.,  it  is 
not  sufficient  for  the  defendant 
to  plead  that  the  title  to  the  es- 
tate may  be  brought  in  question, 
and  suggesting  that  he  has  an 
exclusive  title  to  the  whole,  and 
ought  not,  therefore,  to  be  sued 
in  this  Court.     The  defendant 
ought  to  set  forth  his  title  affir- 
matively, that  the  Court  may  de- 
termine whether  the  suit  ought 
to  be  stayed,  until  the  title  is  es- 
tablished at  1  aw.  Livingston  and 
others  v.  Livingston,       III.  51 

98.  A  plea  must  rest  the  defence  on 
a  single  point,  creating,  of  itself, 
a  bar  to  the  suit.     Goodrich  v. 
Pendleton,  III.  384 

99.  A  plea  in  bar  of  the  statute  of 
limitations   is    bad,   unless  ac- 
companied by  an  answer  sup- 
porting it,  by  a  particular  denial 
of  all    the   facts   and   circum- 
stances charged  in  the  bill,  and 
which  in  equity  may  avoid  the 
statute.  ib. 

100.  As  where  the  bill  charged  the 
defendant    with    fraud   and   a 
breach  of  trust,  and  he  pleaded 
the  statute  of  limitations  in  bar  ; 
and  for  answer  in  support  of  it, 
denied,  in  general  terms,  that 
he  received   the   money  men- 
tioned in  the  bill,    as   trustee, 
the   plea    was   held    bad,    and 
overruled  with  costs,  and   the 
defendant  ordered  to  answer  in 
six  weeks,  with  liberty  to  insist, 
in  such  answer,  on  the  benefit 
of  the  statute.  ib, 

101.  A  plea  in  bar  naming  certain 
judgment  creditors,  not  parties 
to     the     bill,     without   stating 
affirmatively  that  they  ought  to 
be  made  parties,  is  good ;  but  if 
the  plea  simply  state  facts  froit? 
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which  it  may  be  inferred  that 
other  parties  are  necessary, 
without  naming  them,  or  aver- 
ring that  they  are  necessary 
parties,  it  is  informal  and  bad. 
Cook  and  Kane  v.  Mancius 
and  Visscfar,  III.  427 

103.  A  plea  should  rest  the  defence 
on  a  single  point;  but  though 
it  should  be  multifarious,  yet  if 
it  discloses  facts  which  form  a 
fatal  objection  to  the  bill,  as 
the  names  of  necessary  parties, 
it  will  be  suffered  to  stand,  with 
liberty  to  the  plaintiff  to  amend 
his  bill,  by  adding  the  parties, 
on  payment  of  the  costs  of  the 
plea,  and  subsequent  proceed- 
ings, but  not  of  the  useless 
matter  in  the  plea.  ib. 

103.  A  plea  must  be  perfect  in  itself, 
so,  as  if  true  in  fact,  it  will  put 
an  end  to  the  cause.     Allen  v. 
Randolph,  IV.  693 

104.  If  circumstances  of  fraud  are 
charged   in  the  bill,  they  must 
be  denied   by  a  general   aver- 
ment, at  least.  ib. 

105.  Where    the   bill  charged  mis- 
representation,  coercion,    and 
fraud  in  procuring  a  release  of 
a  debt,  and  the  defendant  put 
in  a  plea  and   answer,  and  his 
plea  insisted  on  the   release,  in 
bar,  without  noticing  the  alle- 
gation of  fraud,   though  in  the 
answer  it  was  fully  met  and  de- 
nied, the  plea  was  held  bad.  ib. 

106.  Where   a  bill   is   dismissed  on 
the  merits,   without  any  direc- 
tion that  the  dismissal  shall  be 
without   prejudice,    it  may  be 
pleaded  in  bar  to  a  new  bill  for 
the    same    matter.     Ferine    v. 
Dunn,  IV.  140 

107.  The  issue,  as  to  the  truth  of 
the  plea,  is  to  be  referred  to  the 
state  of  facts  at  the  time  the 
plea  is  filed.     Cook  and  Kane 
v.  Mancius,  IV.  166 

108.  Where  the  defendants  pleaded 
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certain  outstanding  judgments 
and  the  Coi  rt  gave  leave  to  the 
plaintiffs  to  amend  their  bill, 
by  making  Ahe  judgment  cred- 
itors parties ;  and,  subsequent 
to  the  order  for  amendment, 
the  judgments  were  satisfied 
and  discharged  ;  and  the  plain- 
tiffs, instead  of  amending  their 
bill,  replied,  taking  issue  on  the 
plea,  the  Court  ordered  the  plain- 
tiffs to  pay  the  costs  of  the  plea 
and  the  subsequent  proceed- 
ings, in  thirty  days,  or  that  the 
bill  stand  dismissed  with  costs ; 
but  if  the  costs  were  paid,  then 
the  defendants  to  answer  the 
bill  in  six  weeks,  or  that  it  be 
taken  pro  confesso.  ib. 

109.  Though  a  decree  in  a  former 
suit,  to  which  the  plaintiff  and 
defendant  were  parties,  cannot 
be  pleaded   in  bar,   until   it  is 
signed  and  enrolled,  it  may  be 
insisted  on  by  way  of  answer. 
Davoue  v.  Fanning,      IV.  199 

110.  Where  a  cause  was  brought  to 
a  hearing  on  the   bill   and  an- 
swer, and  the  bill  was  dismissed 
with  costs,  because  no  person 
appeared  for  the  plaintiff,  and 
the  decree  was  enrolled,  it  was 
held  to  be  no  bar  to  another 
suit  for  the  same  matter.  Rosse 
v.  Rust,  IV.  300 

111.  Presumption  of  payment,  found- 
ed on  lapse  of  time,  is  matter 
of  evidence,  and  not,  in  most 
cases,  proprio  jure,  matter  of 
plea   in  bar.     Giles   v.    Bare- 
more,  V.  545 

112.  A  plea  may  be  good  in  part,  and 
bad  in  part ;  and  where  a  plea  is 
more  extensive  than  the  subject 
matter  to  which  it  relates,  it 
will  be  allowed  to  stand  as  to  so 
much  of  the   bill  to   which  it 
properly   applies ;  and  the  de« 
ten  Jant  must  answer  to  the  resi- 
due. French  v.  Shotwell  V.  555 

113.  Where   a    plea   is   ordered    to 
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stand  for  an  answer,  it  is  to  be 
deemed  sufficient,  so  far  as  it 
covers  the  bill ;  but  the  plain- 
tiff may  still  except  to  the  resi- 
due of  the  answer,  though  not 
without  special  leave  for  that 
purpose.  Kirby  v.  Taylor, 

VI.  242 

114.  Leave  to  withdraw  a  plea  was 
denied,  but  the   defendant  was 
allowed    to    answer    as   to   the 
discovery   and     relief   sought, 
but  not  to  insist  on  the  release 
which  had  been  pleaded  in  his 
answer,  so  far  as  the  same  had 
been  overruled  by  the  plea.   ib. 

115.  A  decree,  dismissing  a  bill  on 
the  merits,  is  conclusive,  until 
reversed,  and  may  be  pleaded 
in  bar  of  a  new   bill  for  relief 
on  the   same  matter.     Holmes 
v.  Remsen,  VII.  286 

116.  But  to  make  a  decree  of  dis- 
missal a  bar,  it  must  be  an  ab- 
solute decision  upon  the  same 
point  or  matter,  and  the  new  bill 
must  be   brought   by  the  same 
plaintiff  who  tiled  the  original 
bill,    or     his     representatives, 
against  the  same  defendant  or 
his  representatives.     If  the  de- 
fendant,   in    the  original    suit, 
having   since   acquired   a  legal 
estate  or  legal   advantage,  files 
his  bill  against  the  former  plain- 
tiff, the  cause  is  opened  on  its 
merits.  Ncafie  v.  Neafie,  VII.  1 

117.  Two  distinct  pleas  in  bar,  dif- 
ferent in  their  nature,  as,  a  plea 
of  the  statute    of  limitations, 
and  a  discharge  under  the   in- 
solvent act,  cannot  be  pleaded 
together  without   the  previous 
leave  of  the  Court.     Saltus  v. 
Tobias,  VII.  214 

lid  The  defendant  cannot  plead 
double,  but  must  reduce  his 
defence  to  a  single  point ;  for 
he  may  put  ail  the  facts,  on 
which  his  defence  rests,  to- 
gether in  his  answer.  ib. 


Plea  of  the  statute  of  limitations, 
LACHES  AND  LENGTH  OF  TIME. 

Vide  USURY  2. 


VI.  Answer. 

119.  If  a  defendant  submits  to  an- 
swer a  bill  of  discovery,  &.C.,  he 
must  answer    fully,  except   in 
certain  cases,  as  where  the  dis- 
covery may  tend   to   criminate 
him,  or  where  he  is  a  purchas- 
er for  a  valuable  consideration. 
Methodist    Episcopal    Church 
and  others  v.  Jaques  and  others, 

1.65 

120.  If  the  defendant  rests   himself 
on  a   fact,  as   an  objection  to  a 
further  discovery,   it  ought  to 
be  such  a  fact  as,  if  true,  would, 
at  once,  be  a  clear,   decided, 
and  inevitable  bar  to  the  plain- 
tiff's demand.  ib. 

121.  A   defendant   is  bound   in  his 
answer  to   admit,  or  deny,  all 
the  facts  stated  in  the  bill,  with 
all     their     material       circum- 
tances,  without  any  special   in- 
terrogatories in  the  bill  for  that 
purpose.  ib. 

122.  The    defendant  must    answer, 
specifically,     to     the     specific 
charges   in  the   bill,   and   give 
the  best  account  he  can,  so  as 
to  enable   the  plaintiff,     if  he 
calls  for  an  account,  to  possess 
materials  to  state  an  account 
S.  C.  1.76 

123.  Exceptions   to   an   answer   for 
impertinence,  as  well  as  insuffi- 
ciency, are   made    in  writing, 
and  referred,  at  the  same  time, 
to  the  master,  and  are  disposed 
of  together.     (This  is  different 
from  the  practice  of  the  Court 
of    Chancery     in     England.) 
Woods  v.   Morrrll  and  others 

I.  103 

124.  The    best    rule    to    ascertain 
whether  matter  be  impertinent, 
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is  to  see  whether  the  subject 
of  the  allegation  could  be  put  in 
issue,  or  be  given  in  evidence 
between  the  parties.  Woods 
v.  Morrdl  and  others,  I.  103 
125  An  answer  ought  not  to  go  out 
of  the  bill,  to  state  what  is  not 
material  or  relevant  to  the  case 
stated  in  the  bill.  ib. 

126.  Long  recitals,  stories,  conver- 
sations, and   insinuations  tend- 
ing to  scandal,  are  impertinent. 

ib. 

127.  So,  facts  not  material  to  the  de- 
cision are   impertinent,   and,  if 
reproachful,  are  scandalous,  ib. 

128.  But  if  the  plaintiff'  will  put  im- 
pertinent   questions,    he   must 
take   impertinent   answers.     It 
will  depend,  however,  on  the 
reason  of  the  thing,   and  the 
nature  of  the  case,  how  far  a 
general  inquiry  will  warrant  an 
answer   leading    to    particular 
details.  ib. 

129.  The    defendant    must    answer 
directly  and   precisely  to  every 
material   allegation  in  the   bill, 
and   not  by  way  of  a  negative 
pregnant.     The  charges  are  not 
to  be   answered   literally ;    but 
the  defendant  must  confess  or 
traverse  the  substance  of  each 
charge    positively,    and     with 
certainty.  ib. 

130.  Particular  and  precise  charges 
must  be  answered  particularly 
and  precisely,  and  not  general- 
ly, though   the  general  answer 
may  amount  to  a  full  denial,    ib. 

131.  If  a  fact  is  charged  to  be  with- 
in    the     defendant's    personal 
knowledge,    he   must     answer 
positively,  and   not  to   his  re- 
membrance or   belief;  and  as 
to    facts  not    within   his    own 
knowledge,  he  must  answer  as 
to  his  information  and  belief; 
not  as  to  his  information  or  hear- 
say, without  stating   his  belief 
one  way  or  the  other.  ib. 
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132.  A  party  claiming  relief  it  equity 
as  a  bonajide  purchast  r,  mus' 
positively   and    precisely  deny 
all   notice,    though   it    be  not 
charged.     Frost  and  others  v. 
Beekman,  I.  283 

S.  P.  Murray  and  Winter  v.  Ballon 
and  Hunt,  I.  566 

133.  Whatever    is   essential   to  the 
right  of  the  party,  and  is  neces- 
sarily   within    his     knowledge, 
must  be  positively  and   precise- 
ly alleged.      Frost  and  others 
v.  Beekman,  I.  302 

134.  If  a.  feme  covert,  who  is   a  de- 
fendant,   puts    in    an   answer 
separately   from    her    husband, 
without    leave,    the   Court,  on 
motion,  will  quash  it.     Perine 
v.  Swainc,  I.  24 

135.  Where  an  answer  is  put  in  issue, 
what  is  confessed  and  admitted 
need  not  be  proved  ;  but  where 
the   defendant  admits    a  fact, 
and  insists  upon  a  distinct  fact, 
by  way  of  avoidance,  he   must 
prove  the  fact  so  insisted  on  in 
defence.     Hart  v.    Ten  Eyck 
and  others,  II.  62 

136.  A  wife  may  put  in  a  separate 
answer,     where     the     plaintiff 
seeks  relief  out  of  her  separate 
estate.     Ferguson  v.  Smith  and 
others,  II.  139 

137.  A    defendant,    claiming    as   a 
bonajide  purchaser,  must  deny 
all  notice,  even  though  it  be  not 
charged.     Murray  and  Wintet 
v.  Finster,  II.  155 

138.  And  if  there  was  a  suit  pend- 
ing  in  relation  to   the  subject 
of  the   purchase,   a  denial   of 
notice  of  the  pendency  of  the 
suit  is  not  sufficient,  if  the  de- 
fendant, at  the  time,  knew  the 
character  of  the  person  of  whom 
he   purchased,  that  he  was   a 
trustee,   and   had   no  power  to 
sell.       Heatley   and  others   v 
Finster  and  Muller,       II.  15S 

139.  Where  a  bill  was  filed   by  :  \ 
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administrator,  for  a  decree  for 
the  distribution  of  the  intes- 
tate's estate,  the  answer  of  a 
person  entitled,  as  next  of  kin, 
to  a  distributive  share,  signed 
by  her  attorney  in  fact,  and 
not  sworn  to,  or  subscribed  by 
the  party  herself,  was  received, 
as  the  party  resided  in  Ohio, 
and  the  object  of  the  suit  was 
merely  for  the  security  of  the 
administrator.  Dumond  v.  Ma- 
gee  and  others,  If.  240 

140.  When  a  defendant  answers  that 
he   has  not  any  knowledge  or 
information  of  a   fact  charged 
in  the  plaintiff's  bill,  he  is  not 
bound  to  declare  his  belief  one 
way  or  the  other.     Morris  and 
Mowatt  v.  Parker,       III.  297 

141.  It  is  only  when  he  states  a  fact 
upon  information,   or   hearsay, 
that  he   is  required  to  state  his 
belief  or  disbelief.  ib. 

142.  When  certain  documents    are 
set    forth,   historically,  in  the 
stating  part  of  the  bill,  the  de- 
fendant   must    answer    to  the 
fact  of  the    existence  of  such 
documents,    according    to   his 
knowledge,  or  his  information 
and  belief.  Hi. 

143.  He  is  not  bound  to  answer  to 
the  facts  contained,  or  stated, 
in  such  documents,  unless  par- 
ticularly stated,    distinct   from 
the  documents.  ib. 

144.  Where  the  defendant  answers, 
that  he  is  "  utterly  and  entire- 
ly ignorant"  as  to  the  fact   to 
which  he   is  interrogated,  it  is 
sufficient.  16. 

145.  A  purchaser   claiming   as  bona 
fide,  purchaser  must  deny  notice 

although  it  be  not  charged. 
Denning  and  others  v.  Smith 
and  others,  III.  345 

MO  A  decree  in  a  former  suit  be- 
tween the  same  parties,  not 
signed  and  enrolled,  though  it 
cannot  be  pleaded  in  bar,  may 


be  insisted  on  by  way  of   an- 
swer.    Davoue  \.  Fanning, 

IV.  199 

147.  Where  a  bill  is  taken  pro  con- 
fesso,  against  a  defendant   ab- 
sent from  the  state,   he    may 
come  in,  after  the  decree,  and 
answer  and   defend    the    suit. 

ib. 

148.  A   defendant  who   submits   to 
answer,     must     answer     fully. 
Phillips  v.  Prevoost,     IV.  205 

*49.  But  the  general  rule  is  subject 
to  exception  and  modification 
According  to  the  circumstances 
of  the  case ;  as  where  the  de- 
fendant objects  to  a  discovery 
because  the  plaintiff  has  no 
title.  ib. 

150.  So  where  a  bill  was  filed  by 
the   executors    of    a    creditor, 
claiming   under   a  judgment  of 
more  than  thirty  six  years'  stand- 
ing, against  the  legal  represen- 
tatives  of    the   debtor,    above 
thirty   years    after   his    death, 
without     accounting     for    the 
delay,  or  showing   any  attempt 
to  recover  the  debt  at  law,  and 
seeking    a  discovery   and    ac- 
count of  assets ;  the  defendants, 
after  admitting  the  death  of  the 
original  parties  to  the  judgment, 
and  the  representative  charac- 
ter of  the   defendants,  may  ob- 
ject to  any  discovery  as  to  as- 
sets, or  as  to  the  material  ob- 
jects of  the  bill,  on  the  ground 
of  the  staleness  of  the  demand, 
and  the  great  lapse  of  time.  ib. 

151.  A  defendant  is  not  bound  to 
answer  so  as  to  subject  himself 
to  a  penalty  or  forfeiture.    Y,//-- 
ingstun  v.  Tompkins,    IV.  4:?-2 

152.  After  a  plea  has  been  overruled 
the  same  defence  may  be  in- 
sisted on,  by  way  of  answer 
Goodrich  v.  Pendleton, 

IV.  551 

153.  A  defendant,  as  to  facts  within 
his  knowledge,  must  answer  as 
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to  lus  information  and  belitf, 
if  lie  has  any  information  on  the 
subject  distinct  from  the  bill. 
Smith  v.  Lasher,  V.  247 

154.  It  is  not  sufficient  to  answer  as 
to  certain  specific  facts  charged 
in  the  bill,  "  that  the/  may  be 
true,  &.C.,  but  the  defendant  has 
no  knowledge  of,  but  is  a  stran- 
ger to  the  foregoing   facts,  and 
leaves  the  plaintiff  to  prove  the 
same."  ib. 

155.  Nor  is  it  sufficient  to  say,  "  the 
defendant  has  not   any  knowl- 
edge of  the  foregoing  facts,  but 
from  the  statement  thereof  in 
the  bill;"   but    the    defendant 
should  answer  to  his  informa- 
tion and   belief,   and  admit  or 
deny  any  information  dehors  the 
bill.  ib. 

156.  Where  a  defendant,  in  his  an- 
swer, does  not  directly  insist  on 
the  presumption  of  payment,  nor 
waive  the  benefit  of  it,  but  in- 
sists on  his  ignorance  of  the 
fact,    necessarily   arising   from 
his    being    a    stranger   to    the 

-  transaction,  and  upon  the  stale- 
ness  of  the  demand,  he  may 
raise  the  objection  of  a  pre- 
sumption of  payment  at  the 
hearing.  Giles  v.  Baremore, 
V.  545 

157.  A  defendant  cannot  plead,  or 
answer  and  demur  both,  to  the 
whole  bill,  or  the  same  part  of  a 
bill.     Clark  v.  Phelps,  VI.  214 

158.  A  party  in  whose  favor  a  judg- 
ment has  been  entered   up,   is 
not   bound   to   answer   any   in- 
quiries in  a  bill   filed  by  a  sub- 
sequent purchaser,    which    go 
to   impeach   the    consideration 
or    validity   of    the   judgment. 
French  v.  Shotwell,        VI.  235 

159.  After  a  plea  of  the  statute  of 
limitations  to  a   bill  for  an  ac- 
count  and   discovery,  with   an 
accompanying  answer,  has  been 
overruled,   and   the   defendant 
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ordered  to  put  in  a  full  and 
perfect  answer,  he  is  not  al 
lowed  to  repeal,  in  his  second 
answer,  the  same  matter  con- 
tained in  the  plea  which  had 
been  overruled  ;  but  must  make 
a  full  and  perfect  answer  on  the 
merits.  Coster  v.  Murray, 

VII.  167 

Answer  in  injunction  causes,  vide  IN 
JUNCTION,  V. 

Exceptions   to   answer,    vide   PRAU 
TICE,  VII. 

Vide  EVIDENCE,  III. 
Vide  supra,  IV 

PLEDGE. 

1.  A  bill  may  be  filed  in  this  Court 
to    redeem    personal     property 
pledged    for    a   debt.     Hart   v 
Ten  Eyck  and  others,        II.  62 

2.  But  the  creditor  holding  goods 
in  pledge,  may  sell  them  without 
a  bill  for  foreclosure,  on  giving 
reasonable  notice  to  the  debtor 
to  redeem.  ib. 

POLYGAMY. 

Vide.   MARRIAGE. 

POOR. 
Vide  IDIOT  AND  LUNATIC. 

POWER. 

1.  A  naked  power  to  executors  to 
sell,   does   not    at   common  law 
survive.      Osgood  and  others  v. 
Franklin  and  others,  II.  19 

2.  But  if  executors,  having  power 
to  sell  the  real  estate,  are  vested 
with  any  interest,  legai  or  equit- 
able,   in  the   estate,  the    power 
survives.     S.  C.  II.  1 
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3.  tSo,  if  the  executors  are  charged 
with  a  trust,  relative  to  the  es- 
tate, and  depending  on  the  power 
to  sell,  the  power  survives.  ib. 

\  In  the  construction  of  powers  of 
sale,  the  intention  of  the  testator 
is  much  regarded.  S.  C.  II.  22 

5  A  power  to  executors,  and  to  the, 
major  part  of  them,  their  heirs  or 
executors,  vests,  it  seems,  solely 
in  the  last  survivor,  and  his  rep- 
resentatives, ib. 

6.  Power  of  the  sole  acting  execu- 
tor  to  sell  the  real  estate  under 
the   will.     Davoue    v.   Fanning 
and  others,  II.  254 

7.  A.  feme  covert  may  execute,  by 
will  in  favor  of  her  husband,  a 
power  given  to  her    while  sole, 
over  her  real  estate.      Bradish' 
v.  Gibbs  and  others,       III.  536 

8.  Where  a  person  takes  by  the  ex- 
ecution of  a  power,  he  takes  un- 
der  the    instrument   containing 
the  power.     S.  C.  III.  550 

9.  A  husband,  in  regard  to  a  de- 
vise to  him  by  his  wife,  in  exe- 
cution of  a  power,  is  not  a  vol- 
unteer, ib. 

10.  A  will  made  in  execution  of  a 
power  contained  in  an  ante-nup- 
tial contract,  still  retains  all  the 
properties  of  a  will,  and  is  revo- 
cable at  the  pleasure  of  the  wife. 
S.  C.  III.  551 

11.  Though  the  will  does  not  refer 
to  the  ante-nuptial  contract,  yet 
it   is   a  good   execution   of  the 
power,  if  it  can  have  no  operation 
without  the  power.  III.  515 

12.  The  heir  at  law  will  be  decreed 
to  convey  the  legal  estate  to  the 
devisee.  ib. 

13.  Where  a  power  is  given  to  exec- 
utors to  sell  an  estate,  or  certain 
parts  of  it,    it  is  a  personal  trust 
and  confidence,  and  they  cannot 
sell  by  attorney.  Bcrgcr  v.  Duf, 

IV.  368 

14.  Thus,  where  A    authorized  his 
executors,    H.    and    C.,   to   sell 

VOL.  VII.  24* 


certain  lots  of  land,  if,  under  the 
circumstance  of  the  times,  they 
should  deem  it  prudent ;  and  fj. 
having  gone  abroad,  sent  a 
power  of  attorney  to  B.,  hb  co- 
executor,  to  sell  the  land  on  such 
terms  as  he  should  deem  expe- 
dient :  Held,  that  an  agreement 
for  the  sale,  entered  into  by  B., 
for  himself  and  C.,  was  not  valid, 
and  a  bill  filed  for  a  specific  per- 
formance of  it  was,  accordingly, 
dismissed.  ib. 

j5.  The  Court,  in  considering  the 
extent  of  powers,  looks  to  the  end 
and  design  of  the  parties,  and  to 
the  substantial,  rather  than  the 
literal  execution  of  them.  Wil- 
son v.  Troup,  VII.  25 

16.  And,  in  support  of  such  inten- 
tion, a  power  limited  in  terms, 
has     been    deemed     a    genera' 
power ;  and  a  power  general  in 
terms  has  been  reduced  to  a  par- 
ticular purpose.  ib. 

17.  A  power  to  mortgage  includes  a 
power  to   execute   a   mortgage, 
containing  a  power  to  the  mort- 
gagee to  sell  the  premises  in  de- 
fault of  payment ;  it  being  one  of 
the  usual  remedies  of  a  mortga- 
gee, known  in  law,  and  regulated 
by  statute.  ib. 

18.  A  letter  of  attorney,  to  sign,  seal, 
and  deliver  a  mortgage,  &/c.,  and 
to  do  and  perform  all   things  ne- 
cessary artd  lawful  for  obtaining 
a  title  to  land,  and  securing  the 
consideration    money,   therefore 
gives  authority  to  do  every  thing 
incident  to  a  mortgage  which  th« 
party  creating  the  power  could 
himself  do.  ib. 

19.  Where  a  person  takes  by  execu- 
tion of  a  power,  he  takes  under 
the  authority  of  the  power,  equal- 
ly as  if  the  power  and  the  instru- 
ment containing  the  power  were 
incorporated  in  one  deed.     Don 
lift  I.  v.  I.,  //•/>,  VII.  -1ft 

20.  A  power  of  sale  in  a  mortgage 
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of  lands  in  this  state,  to  a  per- 
son residing  in  another  state, 
may  be  lawfully  executed  by  an 
administrator,  appointed  by  a 
Court  in  another  state,  where 
the  mortgagee  died.  Doolittle 
v.  Lewis,  VII.  45 

A  probate  of  a  will  is  not  neces- 
sary to  the  execution  of  a  power 
to  sell  land  contained  in  the  will 

ib. 


Power  of  sale   in  a  mortgage, 
MORTGAGE. 


vide 


Power  reserved  to  a  wife  in  a  mar- 
riage settlement,  vide  BARON 
AND  FEME. 

Vide    AUTHORITY.      EXECUTOR  AND 
ADMINISTRATOR. 

POWER    OF    REVOCATION. 
Vide  ASSIGNMENT. 

PRACTICE. 

I.  Filing    bill,  process,  and   ap- 
pearance. 

II.  Removal  of  the  cause  into  the 
Circuit  Court  of  the  United 
States. 

III.  Motions,  petitions,  and  orders. 

IV.  Amending  and  dismissing  the 

bill. 

V.    Taking  '  ic  bill  pro  confesso. 
VI.  Putting  the  plaintiff   to    his 

election. 

VII.  Exceptions  to  answer. 
VIII.  Amending  the  answer,  orjiling 

a  supplemental  ansioer. 
IX.     Talcing  testimony ,  feigned  is- 
sue, and  other  intermediate 
proceedings. 

X.  Hearing  and  rehearing. 
XI.  Reference  to  a  master,  report, 
and  exceptions. 

XII.  'Waiver  of  irregularity. 

XIII.  Decree. 

XIV.  Execution  of  decree. 
XV.  Solicitors  and  agents. 
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I    Filing  I  ill,  process,  and  appear- 
ance. 

1.  Infants  cannot,  by  their  solicitoi 
or  counsel,  petition  the  Court  to 
be  relieved    from  the   necessity 
of  depositing  the  sum  required 
by  the  rules  of  the  Court,  on  en- 
tering their  appeal  from    a   de- 
cree ;  but  must,  as  in  all  other 
cases,  appear  by  their  guardian 
or    next    friend.     Bradwell    \. 
Weeks,  1. 325 

2.  The  service  of  subp&na,  on  the 
husband  alone,  is  good  against 
both  husband  and  wife,  and  he 
must  answer  for  both.    Ferguson 
v.  Smith  and  others,          II.  139 

3.  But  if  the  plaintiff  seeks  relief 
out  of  the  separate  estate  of  the 
wife,  the  service  must  also  be  on 
her ;  and  she    may  put   in  her 
separate  answer.   •  ib. 

4.  Orders  for  injunctions,  and  other 
process,  must  be   entered   with 
the  register  or  assistant  register, 
before  the  process  issues.     Skin- 
ner v.  Dayton  and  others, 

II.  226 

5.  If  the  entry  cannot  be  made  be- 
fore issuing  the  process,  without 
injurious  delay,  the  party,  or  the 
clerk  for  him,  ought  to  cause  the 
rule  to  be  entered,  with  all  rea- 
sonable speed,  as  of  the  day  of 
the  allowance.  ib. 

6.  Superannuated  persons,  on  proof 
of  their  imbecility,  are  admitted 
to  appear  and  answer  by  guar- 
dian.    Matter  of  Barker. 

11.235 

7.  If  a  person  has  religious  scruples 
against  being  a  party  in  a  suit, 
he   may,  it    seems,  sue    by  his 
prochein  amy.     Malin  v.  Malin 
and  others,  II.  238 

8.  A  party,  who  takes  a  copy  of  a 
bill,  filed  against  him    as  com- 
mittee of  a   lunatic,  and  enters 
his  appearance  without  his  ad- 
dition of  committee,  &c.  cinnof 
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afterwards,  after  suffering  the 
plaintiff  to  go  to  a  final  decree, 
object  that  the  subpoena  was 
against  him  individually,  and 
not  as  committee,  &c.  Execu- 
tors of  'Brasher  v.  Van  Cort- 
landt,  II.  247 

9  Where  the  bill  has  been  amend- 
ed, by  adding  new  defendants, 
the  plaintiff  may  have  process 
of  subpcena,  and  proceed  against 
them,  in  the  usual  course. 
Beekman  and  others  v.  Waters 
and  others,  III.  400 

10.  Where  an  attachment  is  issued 
to    enforce     appearance,    or    to 
answer,  the  body  of  the  writ  is 
general,  but  the  suit,    and   the 
cause  of  the  attachment,  are  en- 
dorsed thereon,  or   appear   in  a 
label  annexed,  so  that  the  party 
may,  at  once,   comply,  without 
application  to  the  Court.     Mat- 
ter of  Vanderbilt,  IV.  57 

1 1.  But  where  the  attachment  is  is- 
sued for  a  contempt  in  disobey- 
ing an   injunction,    an  endorse- 
ment  or   label,   specifying    the 
cause  of  action,  is  not  necessary. 

ft. 

12.  On   an   attachment   for   a   con- 
tempt, or  for  disobeying  an  in- 
junction, the  party  is   not  to   be 
bailed  by  the  sheriff,  but  is  to  be 
brought  before    the    chancellor, 
to  answer  specific  charges :  and 
he  will  then  be  ordered    to  be 
bailed  to  appear,  from  day  to  day, 
until  the  party  complaining  has 
prepared  his  interrogatories,  on 
which  he  is  to  be  examined  be- 
fore a  master.  ib. 

13.  A  cross  bill  must  be  filed  before 
publication  passed   in  the  origi- 
nal  cause.      Governeur  v.    El- 
mendorf,  IV.  357 

14.  The  usual  mode  of  appearing  in 
this  Court,  is  by  entering  an  ap- 
pearance with  one  of  the  clerks 
of  the   Court.       Livingston   v. 
Gibbons,  IV.  94 


15.  But,  it  seems,  that  a  notice   oy 
the   defendant's  solicitor,  of  an 
appearance,  given  to  the  plain- 
tiff's solicitor,  without  an  entry 
of  the  appearance  on  the  clerk 
minutes,  would    be   binding  on 
the  party.  ib. 

16.  An  appearance  filed    with    the 
register,   is    an  appearance    on 
the  records  of  the  Court.          ib. 

17.  Where  a  defendant   puts  in  an 
answer,  which  is  read  in  Court, 
by  the  consent  of  the  plaintiff's 
counsel,  and  ordered  to  be  filed 
with  the  register,  it    is  an  ap- 
pearance on  the  records  of   tnt 
Court.  ib. 

18.  A  female  defendant,  unmarried, 
above  sixty  years  of  age,  and  who 
had  been  deaf  and  dumb  from 
her  infancy,  was  admitted  to  ap- 
pear  and    defend    by  guardian. 
Marklev.  Marklc,  IV.  1(W 

19.  Where  the  plaintiff's  solicitor,  at 
the  request  of  the  defendant's  so- 
licitor, sent  him  a  copy  of  the 
bill,  and   requested  that  an  an- 
swer might  be  put  in,  it*  was  held 
to  be  an  admission  of  an  appear- 
ance, or  waiver  of  a  formal  entry 
of   appearance ;     and    that    the 
defendant  was,  therefore,  to  be 
considered  as  in  Court,  and  en- 
titled to  be  served  with  a  rule  to 
put  in  an  answer,  before  the  bill 
could    be    taken  pro     r»///rs>o. 
Livingston  v.  Woolsey,  IV.  :Jl>") 


II.  Removal  of  cause   into  the  Cir- 
cuit Court  of  the  United  States. 

20.  If  a  defendant  intends  to  remove 
a  cause  into  the  Circuit  Court 
of  the   United  States,  he    imi.M 
file    his   petition,   &c.    for    that 
purpose  at  the  time  of  entering 
his    appearance    in  this   Court. 
Livingston  v.  Gibbons,      IV.  94 

21.  Where  a  defendant  files  his  an- 
swer to  <in  injunction  bill,  and  is 
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heard  by  his  counsel,  on  the 
merits  of  the  bill  and  answer, 
and  the  Court  makes  a  decretal 
order  in  the  cause,  it  is  too  late 
to  make  application  for  the  re- 
moval of  the  cause.  Livingston 
v.  Gibbons,  IV.  94 

22.  Where  one  of  two  defendants  is 
a  citizen  of  another  state,  and 
there  is  no  joint  trust,  interest, 
duty  or  concern,  in  the  subject 
matter   of   the    controversy,  he 
may  be  allowed   to  appear  and 
defend  alone,  so  as  to  enable  him 
to  remove  the  cause.  ib. 

23.  If  some  of  the  parties,  plaintiffs 
and  defendants,  respectively,  are 
citizens  of  the  same  state,    the 
cause  cannot  be  removed   from 
the  state  Court  to    the    Circuit 
Court  of  the  United  States.   The 
North  River  Steam-Boat   Com- 
pany v.  Hoffman,  V.  300 

24.  Where  a  corporation  are  plain- 
tiffs, it  must  appear  that  all  per- 
sons jointly  interested  are  enti- 
tled to  sue  in  the  Courts  of  the 
United  States,  in  order  to  give 
a  Circuit  Court   of  the    United 
States  jurisdiction  of  the  cause, 
or  to  entitle   a  defendant   in  a 
state   Court  to  remove  the  cause 
into   the   Circuit   Court   of  the 
United  States.  ib. 


III.  Motions,  petitions,    and  orders. 

25.  Where  a  motion,  on  some  inter- 
locutory matter  in  a  cause,  has 
been  once  heard  and  decided  on, 
it  cannot  be  repeated,  unless 
on  a  new  ground.  Hoffman  v. 
Livingston,  I.  211 

'<!»}.  It  is  not  enough  that  additional 
evidence  is  offered  by  the  affida- 
vits of  the  matter  urged  in  sup- 
port of  the  former  motion ;  nor 
can  affidavits  be  received  on  such 
motion  to  aid  the  answer  of  the 
defendant.  ib. 
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27.  Affida-  its,  ex  partct  cannot    b« 
read  ii    opposition  to  a    motion 
made  on  the  corning  in  of  the 
answer,  to  dissolve  an  injunction 
restraining  one   copartner   from 
using  the   copartnership   name, 
or  doing  any  act  relative  to  the 
partnership   concern,  or  in  sup- 
port of  the  allegations  in  the  bill 
Eastburn  and  Doiones  v.  Kirk, 

I.  444 

28.  The  admission  of  ex  parte  affida- 
vits is  an  exception  to  the  gen- 
eral rule,  and  is  allowable  only 
in  waste,  or  in  cases  where  irre- 
parable   mischief  might  ensue. 

ib. 

29.  A  regular  decree  on  the  merits 
cannot  be  set  aside  on  motion. 
Radley  and  others  v.  Shaver  and 
others,  I.  200 

30.  Orders  for  injunctions,  as  well 
as  other  special  orders,  must   be 
entered  with  the  register  or  as- 
sistant  register,    not    with    the 
clerk,  before  the  process  issues. 
Skinner  v.   Dayton  and  others, 

II.  226. 

31.  Copies  of  affidavits  to  support  a 
special  motion   or  petition  must 
be  served  on  the  solicitor  of  the 
opposite  party,  with  notice  of  the 
motion.     Brown  v.   Rickets  and 
others,  II.  425 

32.  Notice  of  a  motion  to  prove  ex- 
hibits at  the   hearing,  must   be 
served  four  days  before  the  hear- 
ing.    Consequa  v.  Fanning  ana 
others,  II.  481 

33.  Application   under   the   statute, 
sess.  24.  ch.  30.  sect.  7.  for  in- 
fant trustees  to  convey,  &,c.  must 
be  by  petition,  and  not  on  mo- 
tion ;  and  the  course  is,  to  direct 
a  reference  of  the  petition  to  the 
master,  to    examine  and  ascer 
tain  the   facts,,   and   report   the 
same,    with    his    opinion.       Ex 
parte  Quackenboss,         III.  408 

34.  It  seems,  that  if  the  trust  is  not 
in  writing,  or  the  infant  has  a> 


GENERAL    INDEX. 


interest,  or  if  it  be  a  doubtful 
case,  the  cestuy  que  trust  will 
be  put  to  his  bill.  ib. 

3£  Where  a  bill  is  filed  by  an  exec- 
utor, for  a  settlement  of  his  ac- 
counts, and  for  disclosures,  as  to 
distributions,  &c.,  the  defend- 
ants are  not  entitled,  on  petition, 
to  an  inspection  of  the  accounts 
and  vouchers  of  the  executor, 
to  enable  them  to  answer  the  bill. 
Denning  v.  Smith  and  others, 

III.  409 

36.  An  application  to  set  aside  a  de- 
cree entered  by  default,  need  not 
be   by  petition,  but   may  be  on 
motion,  preceded  by  service  of 
notice,  with  copies  of  the  affida- 
vits upon  which  it    is    founded. 
Beekman  v.  Peck,  III.  415 

37.  Though  an  order  dissolving  an 
injunction,    &,c.    may    be    dis- 
charged  by  motion  or  petition, 
on  proper  grounds,  yet  the  most 
regular  course  is  to  discuss  the 
merits  of    the  order  on  the  re- 
hearing.    Fanning  v.  -Dunham, 

IV.  35 

38.  Application  for  an  allowance  out 
of  the  capital  of  an  infant's  es- 
tate, for  his  maintenance,  may 
be    by    petition,    without     bill. 
Matter  of  Bostwick,        IV.  100 

39.  An  irregularity  of  practice,  or 
defective  notice,   will   be   cured 
by  a  neglect  to  complain  of  it 
in  due  season.     Skinner  v.  Day- 
ton, V.  191 

40.  As,  where  a  party  who  had  not 
received  due  notice  of  the   ex- 
amination   of    witnesses    before 
commissioners,      suffered       ten 
months  to  elapse  before  making 
application  to  the  Court,  he  was 
held  to  have   waived,  by  this  de- 
lay, all   right   to   cross-examine 
the  witnesses,  or  to  object  to  the 
irregularity.  ib. 

41.  A  motion  by  the  plaintiff  to  havn 
his  name  struck  out  of  the  bill, 


because  it  was  inserted  withou 
his  knowledge  or  consent,  is  too 
late,  after  publication  passed, 
and  when  the  plaintiff  knew  that 
his  name  was  used,  immediate- 
ly after  the  bill  was  filed,  and  suf- 
fered more  than  a  year  to  elapse 
before  he  made  his  application. 
Sears  v.  Powell,  V.  259 

Motion  to   dissolve    injunction,  vide 
INJUNCTION,  V. 

Order  of  reference,  post,  XI. 

Rules  to  produce  witnesses  and  pass 
publication,  vide  post,   IX. 

Petition  for  rehearing,  vide  post,  X 
Vide  NE  EXEAT  REPUBUCA. 


IV.  Amending     and    dismissing    the 
bill. 

42.  The  name  of  a  defendant  cannot 
be  struck  out  of  a  bill,  on  motion 
of  a  co-defendant,  without    his 
consent,   or  notice  of  the  appli- 
cation.    Livingston  v.   Gibbons 
and  Ogden,  IV.  94 

43.  Though  a  rule  to  amend  the  bill 
is  of  course,  yet  it  must  be  ac- 
tually entered  with  the  regitfir, 
for  the   clerk   cannot   allow  the 
records  to  be  amended,  without 
a  certified  order  for  that  purpose 
Luce  v.  Graham,  IV.  170 

44.  The     amendments     should     be 
marked    and    distinguished,    so 
that    they    may    be    easily   seen 
by   the  defendant;   and  without 
being  blended   with,  or    repeat- 
ing the  original  bill.  ib 

45.  Before  the  plaintiff,  after  replica- 
tion, will  be  allowed  to  amend 
his   bill,  he  must  obtain  leave  to 
withdraw    his   replication ;    and 
the    materiality   of  the    amend- 
ment,  and  the  rea^n  why  it  wa* 
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not  staled  before,  must  be  satis- 
factorily shown  to  the  Court. 
Thorn  v.  Germand,  IV.  363 

4C.  But  if  a  witness  has  been  exam- 
ined, the  pleadings  cannot  be  al- 
tered or  amended,  unless  under 
very  special  circumstances,  or 
in  consequence  of  some  subse- 
quent event,  except  for  the  pur- 
pose merely  of  adding  parties. 

ib. 

47.  The  proper  cou/se,  when  the 
plaintiff  cannot  amend  his  bill, 
is  to  apply  for  leave  to  file  a  sup- 
plemental bill.  ib. 

4S.  A  second  amendment  of  a  bill 
was  refused,  after  an  answer  by 
one  defendant,  and  a  plea  by 
another,  who  was  surety,  and 
the  plea  allowed,  and  the  bill,  as 
to  him,  dismissed,  and  a  motion 
for  a  rehearing  granted,  and 
after  eighteen  months  had  elapsed 
since  the  first  amendment,  and 
no  evidence  of  any  new  infor- 
mation since  acquired;  and  the 
second  amendment  being  sub- 
stantially the  same  as  the  first, 
though  more  directly  charging 
the  defendants  with  fraud.  JKir- 
by  v.  Thompson,  VI.  79 

49.  An  injunction  bill,  sworn  to, 
was  allowed  to  be  amended,  after 
the  answer  had  been  excepted 
to  as  insufficient,  by  inserting 
additional  statements  and  char- 
ges, without  prejudice  to  the  in- 
junction, and  without  costs,  as 
of  course ;  but  not  by  striking 
out  or  altering  any  part  of  the 
bill,  without  due  notice  of  the 
motion,  accompanied  by  an  affi- 
davit, stating  the  precise  amend- 
ments asked  for.  Renwick  v. 
Wilson,  VI.  81. 


V.  Sill  taken  pro  confesso. 

50    If    a    defendant,    after   an    ap- 
pearance, will  not  answer,  the 
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bill   will  be  taken  pro   confesso 
Cainesv.  Fisher  and  M'Lachlan 

1.8 

51.  Where  the  bill  is  for  relief  only, 
and  state,;  sufficient  ground,  it 
is  not  necessary  to  prosecute  a 
party  to  a  contempt  and  seques- 
tration, before  taking  the  bill  pro 
confesso.  ib. 

52.  Otherwise,  where   an  answer  is 
essential,  as  in  bills  of  discovery  , 
there,  it  must  be  compelled  by 
process  for  contempt.  ib. 

53.  If,  after  appearance,  no  answer 
is  put  in,  according  to  the  rules 
of  the  Court,  the  defendant  will 
be  ordered  to  file  his  answer  by 
the  first  day  of  the  next  term,  or 
that,  on  proof  of  service  of  the 
order,  the  bill  will  be  taken  pro 
confesso.  ib. 

54.  A  defendant,  who  has   suffered 
the  bill  to  be  taken  pro  confesso, 
and  a  decree,  by  default,  to  be 
entered  against  him,  may,  under 
the  special  circumstances  of  the 
case,  be  let  into  a  defence,  on 
terms;  it  resting   in  the   sound 
discretion  of  the  Court  to  relieve 
the  party,  or  not,  from  the  conse- 
quences of  his  default.      Wooster 
and  others  v.  Woodhull,     I.  539 

55.  But  where  there  had  been  gross 
negligence  on  the  part  of  the  de- 
fendant, and  .the  principal   and 
most   material    witness  of    the 
plaintiff  had  died  since  the  bill 
was  filed,  the  Court  refused  to 
relieve  the  defendant,  as  opening 
the    decree   would   produce   ir- 
remediable injury  to  the  plain- 
tiff, ib. 

56.  A   decree    fairly  and   regularly 
obtained,   by  default,   for  want 
of  answer,  will  not  be  set  aside 
to  let  in  a  defence  founded  on 
fraudulent  speculation.     Parkel 
and  Bliss  v.   Grant  and  others, 

1.630 

57.  The  application,  in  such  a  case, 
is  to  the  grace  and  favor  of  the 
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Court ;  and  the  defendant  must 
show  that  he  is  deserving  of 
favor.  ib. 

58.  Whenever  a  defendant  shall 
cause  his  appearance  to  be  en- 
tered, but  shall  not  cause  his 
answer  to  be  filed  in  due  time, 
an  application  may  thereupon 
be  made  to  the  chancellor,  (with- 
out previous  notice,)  by  petition, 
stating  the  circumstances,  for  an 
order  that  the  defendant  answer 
the  plaintiff's  bill,  in  such  time, 
after  service  of  a  copy  of  the 
order  for  that  purpose,  as  the 
chancellor  shall  direct,  or,  in 
default  thereof,  that  the  bill  be 
taken  pro  confesso.  Reg.  Gen. 
July  20,  1816.  II.  152 

50.  If  the  defendant  shall  not  an- 
swer, within  the  time  limited  by 
such  order,  a  rule  for  taking  the 
bill  pro  confesso  may  be  entered^ 
as  of  course,  on  filing  an  affida- 
vit of  the  service  of  a  copy  of  the 
said  rule.  ib. 

Vide  Executors  of  Brasher  v.  Van 
Cortlandt,  II.  248 

GO.  A  decree  entered  by  default,  and 
enrolled,  was  set  aside,  on  mo- 
tion, on  payment  of  costs;  the 
plaintiff  having  been  previously 
served  with  notice  of  the  motion, 
and  copies  of  the  affidavits,  on 
which  it  was  intended  to  be  made. 
Beekman  v.  Peck,  III.  415 

61.  A  decree  taken  pro  confesso,  on 
a  bill  for  a  foreclosure  of  a  mort- 
gage, after  a  sale,  and  a  delay 
of  more  than  six  months,  will 
not  be  set  aside,  unless  under 
very  special  circumstances. 
Lansing  v.  M'Pherson  and 
others,  III.  424 

02  Where  a  bill  is  taken  pro  ron- 
fesso,  the  plaintiff  cannot,  there- 
fore, take  a  decree,  but  must  set 
down  the  cause  for  hearing  in 
term ;  but  no  notice  of  the  hear- 
ing need  be  given  to  the  de- 
fendant, or  affixed  up  in  either 


of  the  public  offices.     Rose  T 
Woodruff,  IV.  5tf 

Vide  post,  XII. 

Decree  by  default  against  in'ant,  vidi 
DECREE. 


VI.  Putting  the  plaintiff  to  his  elec- 
tion. 

63.  Where  a  plaintiff  has  brought  a 
suit  at  law,  and  obtained  a  judg- 
ment, and,    at   the   same  time, 
filed  his  bill  against  the  defend- 
ant in  this  Court,  for  the  same 
matter,  the  Court,  on  the  coming 
in  of  the  answer,  will  put  him  to 
his  election,  either  to  proceed  at 
law,  on  the  judgment,  or  in  the 
suit  brought  in  this  Court ;  and 
if  he  elect  to  proceed  at  law,  the 
bill  will  be  dismissed  with  costs  . 
but   if  he    elect  to  proceed   in 
this  Court,  he   will   be   enjoined 
from  proceeding  under  the  judg 
ment  at  law,  without   leave   ot 
this    Court.     Rogers     v.     Vos- 
burgh,  IV.  84 

VII.  Exceptions  to  answer. 

64.  Exceptions  to  an  answer  for  im- 
pertinence, as  well  as  insufficien- 
cy, are  made  in  writing,  and  re- 
ferred at  the  same  time  to  the  mas- 
ter, and  are  disposed  of  together. 
(This  is  different  from  the  prac- 
tice of  the  Court  of  Chancery  in 
England.)      Woods    v.    Morreh 
and  others,  I.  103 

65.  If  exceptions  are  taken  to  an  an- 
swer, and  the  defendant  submits 
to  the  exceptions  by  putting  in  a 
further  answer,  the  plaintiff,  if  he 
thinks   the  second    answer   not 
sufficient,  should,  within  a  rea- 
sonable   time,    say  three   wrcks, 
obtain  an  order  to  refer  the  an- 
swer to  the  master  for  insufficien- 
cy. Sanfordv  Bissflaiid  other?, 

1   :K! 
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86.  And  the  plaintiff  ought,  either 
in  the  order  of  reference,  or  by 
notice  to  the  defendant,  to  speci- 
fy to  which  of  the  exceptions  the 
second  answer  is  still  imperfect. 
Sanford  v.  Bissel  and  others, 
1.383 

07  Where  exceptions  to  an  answer 
were  taken  in  November,  and 
the  defendant  put  in  a  second 
answer  in  December,  and  the 
plaintiff,  in  March  following,  ob- 
tained a  rule  of  reference  to  the 
master,  without  any  notice  to 
the  defendant,  the  plaintiff  was 
deemed  to  have  acquiesced  in 
the  second  answer,  and  the 
order  of  reference  was  set  aside. 

ib. 

68.  And  though  the  second  answer 
was    not   accompanied   with   an 
offer  to  pay  the  costs  of  the  ex- 
ceptions   which   the   defendant, 
in  such  case,  is  regularly  bound 
to  pay  ;  yet,  as  the  plaintiff  made 
no  objection  on  that  ground,  nor 
called  on  the   defendant  for  the 
costs,    he    was   precluded    from 
making  that  objection  afterwards. 

ib. 

VIII.  Amending  the  answer,  orjiling 
a  supplemental  ansioer. 

69.  Where  there  is  a  clear  mistake 
in  an  answer,  and  proper  to  be 
corrected,  the  practice  is  to  per- 
mit the  defendant  to  file  an  ad- 
ditional or  supplemental  answer. 
Brown  v.  Cross,  IV.  375 

70.  But   this  is  allowed   with  great 
caution ;  and  only  where   there 
is  a  mistake,  properly  speaking, 
as  to  a  matter  of  fact.  ib. 

IX.  Taking  testimony,  feigned  issue, 
and  other  intermediate  proceed- 
ings. 

71    Where   publication   had   passed 
in   a    cause,   without   any   w.it- 
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nesses  being  examined  on  either 
side,  the  Court  refused,  especial- 
ly after  the  lapse  of  more  than 
two  years  from  the  time  of  the 
filing  the  bill,  to  open  the  rule 
for  publication,  on  the  affidavit 
of  the  plaintiff  of  the  discovery 
of  a  witness  who  would  prove  a 
material  fact  in  the  cause,  denied 
in  the  answer.  Smith  v.  Brush 
and  others,  I.  459 

72.  Nor  would  the  Court,  under  the 
circumstances,  award  a  feigned 
issue  in   the  cause,  that  being 
a  measure   of  sound  discretion. 

ib. 

73.  Liberty  to  re-examine  witnesses 
rests    in    discretion,    and    is    to 
be  governed    by   circumstances. 
Boyd  and  Suydam  \.    Dunlap 
and  others,  I.  483 

74.  It  is  not  of  course  to  enlarge  the 
rule  to  pass  publication,  and  it 
will  be  refused   where  there  has 
been   great   delay ;    but   it   was 
granted   until  the  plaintiffs   had 
sufficiently  answered  a  cross-bill 
of  the  defendants.      Underhill  v. 
Van  Cortlandt  and  others, 

1.500 

75.  Where  a  replication  is  filed,  and 
a   cause    set  down  for   hearing, 
without    any   rule   having    been 
entered  to  produce  witnesses,  it 
is  a  waiver  of  the   replication  ; 
and  the  defendants  are  entitled 
to  the   benefit  of  their  answers^ 
as   if  the   cause   had   been  set 
down  on  bill  and  answer.    Wiser 
v.  Blachly,  I.  607 

76.  This  Court  will  order  a  witness 
to    be    examined    de   bcne   esse. 
though   no  answer  has  been  put 
in,  if  the  necessity  for  taking  his 
deposition  is  satisfactorily  shown 
by  affidavit.     Fort  v.   Ragusin 
and  Barker,  II.  146 

77.  The    deposition    of    a   witness, 
whose     examination     was     not 
closed,    until    after   publication 
had  passed,   was  allowed  to  b« 
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read,  he  having  been  cross-ex- 
amined by  the  opposite  party, 
and  no  actual  abuse  appearing ; 
but  such  practice  is  irregular. 
Undcrhill  v.  Van  Cortlandt  and 
others,  II.  339 

78  A  witness  shall  go  before  the 
examiner,  free  to  answer  all  in- 
terrogatories, and  not  with  a 
deposition  already  prepared,  ib. 

79.  If  a  cross-bill  contains  a  charge 
of  fraudulent  misconduct  in  ar- 
bitrators, but  no  such  allega- 
tion is  made  in  the  answer  to 
the  original  bill,  though  by  a 
general  order  of  the  Court,  the 
depositions  taken  in  the  original 
suit  are  allowed  to  be  read  in 
the  cross  suit,  yet  such  parts 
of  these  depositions  as  relate  to 
the  fraudulent  misconduct  not 
charged  in  the  original  suit  in 
which  they  were  taken,  will  be 
suppressed.  ib. 

SO  Leave  to  withdraw  the  replica- 
tion, for  the  purpose  of  excepting 
to  the  answer,  is  not  allowed, 
unless  for  special  cause,  clearly 
shown,  and  satisfactorily  ac- 
counting for  the  neglect  of  the 
plaintiff.  Brown  v.  Rickets  and 
others,  II.  425 

^1.  Where  three  months  had  elapsed 
from  the  time  of  filing  the  an- 
swer, and  no  good  cause  shown 
for  the  delay,  the  application 
was  refused.  ib. 

82.  But  if  the  plaintiff  wishes  to 
withdraw  the  replication,  merely 
for  the  purpose  of  setting  the 
cause  down  for  a  hearing  on  the 
bill  and  answer,  it  seems  the 
motion  will  be  granted.  ib. 

P#  A  replication  cannot  be  with- 
drawn for  the  purpose  of  amend- 
ing the  bill,  unless  the  plaintiff 
shows  the  materiality  of  the 
amendments,  and  why  the  mat- 
ter proposed  to  be  introduced  as 
an  amendment,  was  not  before 
stated  in  the  bill.  ib. 

VOL.  VII. 


84.  After    publication    has    passed, 
but    the    deposition    taken    rot 
read,   a   motion  to   enlarge   the 
time  of  publication  will   not  be 
granted,   but  on  special    cause 
shown,  and   due    notice   to   the 
opposite    party    of  the    motion. 
ffamersley  v.  Brown,       II.  428 

85.  A  rule  to  produce  certain  bonds 
before  the  examiner,  for  the  in- 
spection  of  the   opposite  party, 
will  not  be  granted,  where  the 
existence  of  one  of  the  bonds  is 
denied,  and  the  other  is  denied 
to    have    been  received    by  the 
plaintiff  for  the  purpose   alleged 
by  the  defendant;   but  a  cross- 
bill, or  bill   of  discovery,  is  the 
proper    remedy.       Lupton   and 
Pearsall  v.  Johnson  and  others, 

II.  429 

86.  After     publication     has      once 
passed,  witnesses   cannot  be  ex- 
amined, unless  under  very  special 
circumstances.       Hamcrsley   v. 
Lambert  and  others,         II.  432 

87.  To    enlarge  publication,   is    to 
stay  or    postpone    the     rule    for 
passing  publication ;  and  a  mo- 
tion   for   that   purpose    may    be 
granted,    on    reasonable     cause 
shown  ;  but  this  is  very  different 
from   a  motion  to  examine  wit- 
nesses, after  publication  has   ac- 
tually passed.  ib. 

88.  A  plaintiff  will  not  be  allowed  to 
dismiss    his    bill   without  costs, 
unless   it   appears   that   he    had 
reasonable  grounds  for   filing  it 
Perine  v.  Sioaim  and  other*, 

II.  475 

89.  Publication  is  passed  in  a  cause 
by    filing    a    certificate   of    the 
clerk    of  the   entry  and  expira- 
tion of  the  previous   rules,  with 
the  register  or  assistant  register, 
and    entering   a  rule    with    him 
to  pass  publication.      Brown  \. 
Rickctts  and  others,  III.  i\'.\ 

90.  Either  party,  who  has  examined 
witnesses,    may   give    rules    tor 
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publication ;  but  the  rule  for  pub- 
lication can  be  entered  only  by 
the  party  who  has  given  the 
previous  rules.  Brown  v.  Rick- 
etts  and  others,  III.  03 

91.  The  defendant  cannot  pass  pub- 
lication on  the  plaintiff's  rules, 
nor  vice  versa  ib. 

92.  Where  the  rule  to  show  cause 
why  publication  should  not  pass, 
has   been  enlarged   by  an  order 
for  that  purpose,  at  the  instance 
of  the  defendants,  and  that  order 
has    expired,    publication    may 
pass,  without  entering  a  further 
rule  with  the   register,  as  is  the 
practice,   in  ordinary  cases,  on 
the  expiration  of  the  rule  to  show 
cause.  Moody  v.  Payne,  III.  294 

9' I.  If,  after  publication  has  so  passed, 
the  substance  of  the  testimony 
taken  on  a  material  point,  upon 
which  further  testimony  is  sought, 
has  been  disclosed  to  the  de- 
fendant, it  is  too  late  to  move  to 
open  or  enlarge  the  rule,  on  affi- 
davit, ib 

94.  After  a  cause  had  been  regular 
ly  set  down  for  hearing,  on  the 
bill  and  answer,  the  plaintiff  was 
allowed  to  file   a  replication,  on 
payment    of    costs.       Smith    v. 
West,  III.  363 

95.  When,  after  publication  passed, 
a  party  files  articles,   and  gives 
notice  of  the  examination  of  wit- 
nesses, to  impeach  the  credit  of 
former    witnesses,    the    adverse 
party  may  examine  witnesses  to 
support  the  credit  of  his  witnesses 
who  have  already  deposed,  and  is 
entitled  to  a  rule  to  produce  wit- 
nesses, and  pass  publication,  as 
in  other  cases.      Troup  v.   Sher- 
wood and  Wood,  III.  558 

96.  A  copy  of  articles  filed,  with  no- 
tice of  the   examination  to  dis- 
credit witnesses,  must  be  served 
on  the  adverse  party  within  14 
d?ys  after  obtaining  a  copy  of 
th-5  depositions.  ib. 
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97.  And   copies    of  the   inteiroga- 
tories  to  be  administered  to  the 
witnesses,  must  be  furnished  to 
the   adveise  party,  six  days,  at 
least,  before    the  day  assigned 
for  their  examination.  ib 

98.  It  seems,  that  articles   to   im- 
peach the   credit   of  witnesses 
after  publication  passed,  may  be 
filed  after  the  cause   has  been 
set  down  for  hearing.  ib. 

99.  The  rule  of  evidence  as  to  im- 
peaching the  credit  of  witnesses 
who  have  been  examined,  should 
be  the  same  in  equity  as  at  law  : 
the  inquiry  ought  to  be  general, 
as  to  the  general  character  of 
the  witness  for  veracity.         ib. 

100.  But  it  seems,  that  on  a  special 
application    to   the    Court,  the 
inquiry  may  be  allowed  to  go 
beyond  the  general  credit,  as  to 
particular    facts    affecting    his 
character,  provided  those  facts 
are  not  material  to  the  matter 
in   issue   between   the  parties. 

ib. 

101.  Where    a  witness   is  about   to 
depart  out  of  the  state,  perma- 
nently  to    reside   abroad,   the 
Court,  on  petition,  verified  by- 
affidavit,    and   motion  for    that 
purpose,  will  order  him  to  be  ex- 
amined  de   bene   esse,   without 
previous  notice  of  the  motion. 
Rockwell  v.  Fulsom,     IV.  105 

102.  A  cross  bill  must  be  filed  be- 
fore  publication  in  the  original 
cause.     Gouverneur  v.    Elmen- 
dorf,  IV.  357 

103.  It  is  not  a  matter  of  course  to 
stay   proceedings,    or    enlarge 
publication     in     the     original 
cause,  until  an  answer  is  put  in 
to   a  cross  bill   filed  after  pro- 
ceeding or  answer  in  the  origi- 
nal cause ;  but  it  depenos   on 
special  circumstances.  ib. 

104.  When   there     has     been   very 
great  delay  and  negligence,  on 
the  part  of  the  defendant,  he  will 
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no  be  allowed  to  file  a  cross-bill, 
nor  to  amend  his  answer,  nor  to 
issue  a  commission,  so  as  to  de- 
lay the  plaintiff.  ib. 

105  To  entitle  the  plaintiff,  before 
hearing,  or  publication,  or  issue 
joined,  to  call  for  the  inspection 
of  papers,  accounts,  &c.,  it   is 
not  sufficient  that  there  has  been 
a  general  reference  to  them  in 
the  answer,  or  in  the  schedule 
annexed  to  it.  They  must  be  de- 
scribed with  reasonable  certain- 
ty in  the  answer,  or  in  the  sched- 
ule annexed   to  it,  so  as  to  be 
considered,    by  the    reference, 
as  incorporated  in  the  answer, 
which  must   admit  them   to  be 
in  the   possession  or  power  of 
the  defendant :  and  it  must  ap- 
pear that  the   plaintiff  has   an 
interest  in  the  production  of  the 
papers,    books,  or   instruments 
sought  after.      Watson  v.  Ren- 
wick,  IV.  381 

106  A  re-examination  of  witnesses 
is   not  of  course,   but  only  on 
special  application  to  the  Court 
and  on  sufficient  cause  shown, 
by     affidavit,      01      otherwise, 
according     to     circumstances. 
Hallock  v.  Smith,          IV.  649 

107  A  motion  for  a  second  trial  of 
a  feigned  issue,  directed  by  the 
Court,  to  try  the   validity  of  a 
will,  made  the  second  term  after 
that    in  which    the   nisi  prius 
record    and  judge's    certificate 
had  been  filed,  and  upon  an  ex 
parte  statement  of  the  evidence 
given  at  the  trial,  was  denied, 
on  the  ground  of  delay  arid  the 
want  of  the  proper  documents. 

Van  Abt  v.    Hunter,     V.  148 

108  A  new  trial  may  be  moved  for 
and  granted  at  the  final  hearing 
on  the  equity  reserved.          t'6. 

109  Though  it    is  the    most   usual 
course  to  award  a  second  trial 
on   a   feigned    issue,   in   cases 
touching  the  inheritance,  where 


the  verdict  is  in  favor  of  the 
will  and  against  the  heir  at  law  ; 
yet  it  rests  entirely  in  the  dis- 
cretion of  the  Court  to  award 
a  second  trial  or  not,  according 
to  the  circumstances  and  testi- 
mony in  the  case.  ib. 

110.  Notice  of  the  rule  to  pass  pub- 
lication  must  be  served  on  the 
defendant's     solicitor,    or     his 
agent;  and  if  it   is  served  on 
the  agent,  the  time  of  service 
must    be   double,    as    in   other 
cases,  or  for  six  weeks.     Bil- 
lings v.  Rattoon,  V.  189 

111.  Where   a  party,  who  had   not 
received  due  notice  of  the  ex- 
amination of  witnesses,  before 
commissioners,     suffered      ten 
months  to  elapse,  before  making 
application    to   the    Court,    he 
was   held   to   have   waived,  by 
this  delay,  any  right  to  cross- 
examine    the    witnesses,   or   to 
object   to    a    want    of    notice. 
Skinner  v.  Dayton,         V.  191 

112.  Each  party  has  a  right  to  elect 
his     own    examiner,     and     the 
Court  will   not,  on  motion  of 
the    opposite    party,    interfere 
with   that   right;  but   a   direct 
examination  may  be  before  one 
examiner,  and  a  cross-examina- 
tion   before    another.       Troup 
v.  Haight,  VI.  $15 

113.  A  party  is  not  entitled  to  copies 
of  deeds,  or  other  exhibits  re- 
ferred to  in  the  interrogatories 
of  the  opposite  party,  until  pub- 
lication.     Exhibits,    however, 
ought   to    be    sufficiently   de- 
scribed  in  the    interrogatories, 
so  as  to    enable    the    adverse 
party  to  know  what  is  intended 
to  be  proved,   and  to  put  him 
on  all  due  inquiry.  ib 

114.  It  rests  in  the  sound  discretion 
of  the  Court  to  award  a  feigned 
issue  or  not;    but,    where    the 
truth  of  the   facts  can  be  sat- 
isfactorily   ascertained   by    the 
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Court,  without  the  aid  of  a 
jury,  it  is  its  duty  to  decide  as 
to  the  facts,  and  not  subject 
the  parties  to  the  expense  and 
delay  of  a  trial  at  law.  Dale 
v.  Roosevelt,  VI.  255 

Examination  of  witnesses,   vide  EVI- 
DENCE, III. 

Vide  ADULTERY.     COSTS,  IV.     EVI- 
DENCE, III.     INJUNCTION,  V. 

X.  Hearing    and    rehearing. 

115.  A  rehearing  rests  in  the  dis- 
cretion of  the  Court,  and  is  not 
granted  on  a  decree  for   costs 
only,  unless  under   special  cir- 
cumstances. *Travis  and  others 
v.  Waters,  I.  48 

116.  In  two  causes  against  the  same 
defendant,    depending   on   the 
same  facts,  the  plaintiffs  were 
respectively  witnesses  for  each 
other ;     and    after    publication 
had  passed,  and  the  causes  had 
been  set  down  for  a  hearing, 
the  defendant    filed   cross-bills 
for   discovery,  on   the    ground 
that  the  witnesses  had  not  fully 
and  satisfactorily  answered  ^ne 
of  the  cross  interrogatories.    A 
motion  was  made  to  put  off  the 
hearing  of  the  causes,  until  an- 
swers were  put  in  to  the  cross- 
bills, was  refused,  it  being  too 
late    for    such   an    application, 
and  the  answers  not  appearing 
to  be  evasive.     Sterry  v.  Arden 
and  others,  I.  62 

117.  On  a  rehearing,  the  party  that 
complains   of    a    decree,    and 
seeks  to  have  it  corrected,  ii. 
entitled  to  open  and   close   the 
argument.     Sills  v.  Broicn  and 
others,  I.  444 

118.  A  rehearing  is  not  granted  for 
costs  only,   except   in   special 
cases.     Eastburn  and  Down.es 
v.  Kirk,  II.  317 
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1 19.  A  petition  for  a  rehet  ring  ougn 
to  state  the  grounds  on  which 
the  rehearing  is  asked,  to  en 
able  the  Court  to  exercise  its 
judgment  as  to  the  propriety  of 
granting   the    motion.       Wiser 
v.  Blackly  and  others,    II.  488 

120.  Where    a    decretal    order   of 
reference  to  a  master,  to  take 
an  account,  was  made  in  Sep- 
tember, 1817,  and  in  January, 
1818,  the  master,  after  hearing 
both  parties,  made  his  report 
and   in  June  following  the  de- 
fendant petitioned  for  a  rehear- 
ing,  on  grounds  affecting  the 
merits  of  the  decretal   order; 
the  Court,  although  the  party 
was  not  entitled  to  the  rehear, 
ing  as  of  course  on  account  of 
the  delay  in  making  the  appli- 
cation, granted  the  petition,  G.I 
the  defendant's  pay  <ng  all  the 
costs   of   reference   under  the 
order,  and  depositing  fifty  dol- 
lars with  the  register,  towards 
the  expenses  of  the  rehearing, 
in  case  the  decree  should  not 
be  materially  altered.  Consequa 
v.  Fanning  and  others, 

HI.  364 

121.  On  a  petition  for  a  rehearing, 
the  party  applying  must  deposit 
fifty  dollars   with  the    register 
towards  the  costs  of  the  rehear- 
ing, in  case  the  decree  should 
not  be  materially  varied.        ib. 

122.  On  a  rehearing,  the    cause  is 
<r»'>en  to  the  party  who  petitions 
for  the   rehearing,   only   as  to 
those  parts  of  the  decree  com- 
plained of  in  the  petition  ;    but 
as  to  the  other  party,  the  cause 
is  open  as  to  the  whole   mat- 
ter.    Consequa  v.  Fanning  and 
others,  III.  587 

123.  It  is  too  late  to  object  to  the  ju- 
risdiction of  the  Court,   at  the 
hearing,  after  the  defendant  haa 
answered,  and  put  himself  on 
the  merits,  instead  of  demur 
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I  lug  to  so  roach  of  the  bill  as 
geeks  relief.  Livingston  v. 
Livingston,  IV.  287 

124.  After  hearing,   and  a  final  de- 
cree in  the    cause,   a  witness 
cannot  be  re-examined   to  ex- 
plain or   correct  his   testimony 
taken  on   his    examination   in 
chief,  and  read  at  the  hearing, 
unless,    perhaps,     under     very 
special  circumstances.       Gray 
v.  Murray,  IV.  412 

125.  A   voluntary  ex  parte  affidavit 
of  a  witness  to  explain  and  coi- 
rect   a   mistake   in  his   former 
testimony,  cannot   be  read  at  a 
rehearing  of  the  cause.          ib. 

l2G.  Affidavits  taken  ex  parte,  after 
a  cause  has  been  set  down  for 
a  final  hearing,  are  inadmissi 
ble.  Minuse  v.  Cox,  V.  441 

l27.  On  a  rehearing,  the  cause  is 
entirely  open  to  the  party  in 
whose  favor  the  decree  has 
been  given ;  but  as  to  the  other 
party,  it  is  open  only  as  to  the 
parts  of  the  decree  complained 
of  by  him.  Dale  v.  Roosevelt, 
VI.  255 

128  Evidence  duly  taken  in  chief, 
omitted  to  be  read  at  the  former 
hearing,  through  negligence,  or 
other  cause ;  or  evidence  as  to 
new  matter,  not  before  ready, 
or  as  to  papers  since  found,  and 
which  may  be  proved  at  the 
hearing ;  or  evidence  to  show 
the  incompetency  of  a  witness 
whose  deposition  was  read  at 
the  former  hearing,  is  admissi- 
ble at  the  rehearing.  H>. 

129.  But  //'//•    evidence,  as  to   the 
merits,  is  not  allowed  at  a  re- 
hearing, especially  when  it  has 
been  taken  ex  parte.  ib. 

130.  Where  a  cause  is  brought  to  a 
hearing  on  the  bill  and  answer, 
the  answer  is  to  be  taken  as 
true  in  all  points.  Krinrkrrhojf 
T.  Brown,  VII.  217 

I '•'.}.  And  where  the  defendant  ui  his 


answer,  states  th«t  he  believes 
and  hopes  to  be  able  to  prove 
such  and  such  matters,  they 
will  be  considered  as  proved. 

ib. 

Examination  of  witness  at  the   hear- 
ing, vide  EVIDENCE,  III. 

Setting  down  for  hearing,  ante,  IX. 

Vide  DECREE.  EVIDENCE.  EXBC- 
UTOR  AND  ADMINISTRATOR,  HI. 
Ante  IX.  Post,  XI. 


XI.  Reference   to  a  master,    report, 
and  exceptions. 

Itl2.  In  a  suit  between  the  represen- 
tatives of  a  father,  and  the  rep- 
resentatives of  his  son,  where  all 
the  matters  in  controversy  were 
referred  to  a  master,  the  Court 
refused  to  allow  the  exceptions 
made  to  the  report ;  the  trans- 
actions being  very  stale  and  an- 
cient, and  most  of  them  family 
dealings  and  concerns,  and  the 
parties,  and  their  witnesses, 
having  been  fully  examined  be- 
fore the  master.  Arden's  Ex- 
(XKtors  v.  Arden's  Executors, 
1.313 

18?  After  a  final  decree,  an  order 
for  tho  defendant  to  account 
before  t*yi  master,  so  as  to  vary 
the  roliaf  sought  by  the  bill, 
will  not  bo  wanted  on  motion ; 
but  the  refaxsaoe  must  be  grant- 
ed, if  at  ail.  'ifter  a  rehearing 
in  the  cause.  Hendricks  v. 
Robinson  and  d.'Ji£r8,  II.  484 

134.  General    principles  on    which 
examinations  before  a  master  are 
to  be  conducted,  rrvL'lating  and 
settling  the  practice,  os  to  the 
mode  of  taking  tetfunaoy,  on 
an  order  of  reference  to  r>  mas- 
ter.    Remscn    and    ntkrr*     v. 
Remsen  and  others,          1)    <&L5 

135.  IP  *»•  order  of  reference  >•     8 
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master,  the  defendant  may  be 
directed  to  produce  before  the 
master,  on  oath,  all  books, 
papers,  &,c.  in  his  custody  or 
power,  and  may  be  examined, 
on  oath,  on  such  interrogato- 
ries as  the  master  may  direct, 
relative  to  the  transactions  set 
forth  in  the  pleadings.  Hart 
v.  Ten  Eyck  and  others, 

II.  513 

36  Where  numerous  exceptions 
were  taken  to  a  master's  report, 
and  the  facts  were  multiplied, 
and  the  defendant  applied  for 
an  order  on  the  master  to  fur- 
nish certified  copies  of  the  min- 
utes and  testimony  taken  in  the 
case  before  a  former  master, 
since  deceased,  and  before 
himself,  as  the  same  were  in  his 
possession,  and  of  all  notes 
and  memorandums  made  upon 
the  testimony  by  the  masters, 
and  all  the  vouchers  produced 
in  evidence  before  them,  rela- 
tive to  the  matters  of  charge 
and  discharge,  in  taking  the 
account ;  the  Court,  on  account 
of  the  difficulty  of  specifying  the 
particular  parts  of  the  testimo- 
ny wanted,  granted  the  motion  ; 
with  the  condition  that  the  ex- 
pense of  returning  such  parts 
of  the  testimony  as  should  not 
be  found  necessary  to  support 
the  exceptions,  should,  in  any 
event,  be  paid  by  the  defendant. 
Jaques  and  others  v.  Methodist 
Episcopal  Church  and  others, 
11.543 

37.  No  exception  can  be  taken  to  a 
report  of  a  master,  unless  the 
objection  was  made  to  him 
previous  to  his  signing  his  re- 
port. Methodist  Episcopal 
Church  and  others  v.  Jaques 
and  others,  III.  78 

IH8.  A  party,  in  an  account  before 
a  master,   under  the   head  of 
general  expenses,  is  not  to  be 
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allowed      any     thing     will  ou 
specifying  particulars.  ib 

139  Where  one  party  produces  a 
paper  to  charge  the  other,  the 
opposite  party  may  use  it  in  his 
discharge ;  but  it  does  not  fol- 
low that  each  part  is  entitled  tc 
the  same  credit.  ib 

140.  Where  the  discharges  are  in- 
accurate in  some  instances,  and 
are  destitute  of  precision  and 
certainty   as   to  place   and  cir- 
cumstance, the  whole  may  be 
rejected.  ib. 

141.  Costs  on  exceptions  to  a  mas- 
ter's report  are  allowed  to  each 
party  on  the  exceptions  in  which 
they   have    each    respectively 
prevailed.  ib. 

142.  The  mistake  of  the  master  is 
not  like  the  error  of  the  judge, 
and  is  no  rule  as  to  costs.      ib. 

143.  An   order  of  reference  for  an 
account,  before  a  master,  can- 
not be  more  extensive  than  the 
allegations    and   proofs   of  the 
parties.     Consequa  v.  Fanning 
and  others,  III.  587 

144.  Where  the  charges  in  the  bill 
are  specific,  setting  forth   the 
items  of  the  account,  with  their 
dates,  on  an  order  of  reference 
for    an  account,   the   inquiry  i? 
not    open   beyond    the    special 
matters  charged  ;  although  the 
bill     may    contain    a     general 
charge  at  the   conclusion,  and 
a  prayer   for   "  a   full   account 
concerning  the  premises."     ib. 

145.  Where    the   plaintiff  produces 
and  examines  a  witness  before 
the  master,  but  neglects  to  in- 
quire as  to  a  particular  item  in 
the  account,  which  the  witnes° 
alone  could  explain,  he  cannot, 
afterwards,   except   to  the   re- 
port of  the  master  as  incorrect 
in  regard  to  such  item.     13ar 
row  and  others  v.  Rhinelander, 

III.  614 

146.  Where  there  were   exceptions 
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on  both  sides,  some  of  which 
were  allowed,  and  some  over- 
ruled, and  one  of  the  exceptions 
was  modified  by  the  Court,  the 
parties  respectively  were  allow- 
ed the  costs  of  the  exceptions 
on  which  they  prevailed,  and  of 
those  made  by  the  opposite  par- 
ty which  were  overruled  ;  but 
costs  were  granted  to  neither 
party  on  the  exception  which 
was  modified.  S.  C.  62" 

147.  On  a  reference  to  a  master, 
aged  witnesses,  residing  in  a 
distant  part  of  the  state,  may 
be  examined  on  interrogatories, 
before  a  master  in  the  county 
where  they  reside,  under  the 
directions  of  the  master  before 
whom  the  reference  is  pending  ; 
and  examinations  so  taken  may 
be  used  on  the  reference, 
saving  all  just  exceptions. 
Mason  v.  Roosevelt  and  others, 
III.  627 

143.  There  is  no  precise  time  for 
filing  exceptions  to  the  report 
of  a  master,  on  the  insufficien- 
cy of  an  answer,  as  it  does  not 
require  confirmation.  Myers 
v.  Bradford,  IV.  '434 

149.  On  filing  the  report  in  such 
case,  the  plaintiff  'may  im- 
mediately sue  out  a  subpoena 
for  a  better  answer,  and  for 
costs ;  and  if  the  defendant 
does  not  file  exceptions  to  the 
report,  and  obtain  an  order  for 
setting  them  down  for  hearing, 
within  eight  days  from  the  ser- 
\  ice  of  the  subpoena,  the  plain- 
tiff may  sue  out  an  attachment ; 
after  which  the  defendant  can- 
not except  to  the  report.  16. 

1,10.  If  the  decretal  order  of  reference 
is  silent  as  to  the  mode  of  cal- 
culating interest,  and  the  mas- 
ter does  not  allow  annual  rests, 
the  plaintiff  should 'apply,  on 
the  coming  in  of  the  report,  for 
an  order  on  the  master  to  re- 


port his  reasons  for  rejecting 
the  claim,  or  make  the  rejec- 
tion a  ground  of  exception  to 
the  report.  If  he  does  neither, 
and  the  report  is  confirmed,  he 
cannot,  on  a  final  hearing  on 
the  equity  reserved,  make  the 
objection  to  the  report.  Smith 
v.  Smith,  IV.  445 

151.  Objections  to  the   admissibilky 
of  evidence   before    a    master, 
not  made  the  ground  of  excep- 
tion on  the   reoort   being  filed, 
will   be  considered   as  waived, 
and   cannot   be.    made    at    th". 
final   hearing.     Minuse  v.  Cox  , 

v.'4ii 

152.  Where  the  order  for  confirm  :.« 
a  master's  report  is  regular,  it 
will  not,  afterwards,  be  vacated, 
so  as  to  allow  the   defendant  to 
except  to  the   report,   when  he 
purposely  kept  back  his  ob'Ro 
tions  at   the  time,  and  din  •  ot 
state  them  to  the  master,  ihnugii 
he  had  full  knowledge  of  all  '.he 
facts  which  formed  the  grounds 
of  his  exception.  Slee  v.  Bloom. 

VII.  137 

Calculation    of     Interest,    vide    IN- 
TEREST. 

Vide  APPEAL.  COSTS.  EVIDENCE,  II. 
INFANT.  PARTITION.  TRUST 
AND  TRUSTEE.  USURY. 


XII.    Waiver  of  irregularity. 

153.  Where  a  lunatic  was  named  as 
a  party  in  the  bill,  with  his  com- 
mittee, and  the  subpfena  issued 
in  a  cause  entitled  aguins; 
the  committee  alone,  without 
naming  them  as  committee  • 
and  they  entered  their  '.ppi'a:- 
ance  in  the  cause  as  so  entill  • ; , 
while  the  plaintiff  proceeded  \r 
the  cause  as  entitled  in  the  hil' 
and  took  the  bill  pro  confess 
1P9 
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lor  want  of  an  answer,  and 
went  on  to  a  final  decree,  it  was 
held,  that  the  committee  were 
too  late  to  object  to  the  irregu- 
larity, after  taking  a  copy  of 
the  bill,  and  tacitly  suffering 
the  plaintiffs  to  go  on  to  a  de- 
cree. Executors  of  Brasher 
v.  Van  Cortlandt,  II.  242 

154  The  party  who  wishes  to  avail 
himself  of  an  irregularity  in  the 
proceedings  of  his  adversary, 
must  make  the  objection  the 
first  opportunity  after  he  has 
knowledge  of  it,  or  has  suffi- 
cient information  to  put  him  on 
inquiry  as  to  the  fact.  ib. 

I5f>.  This  Court  looks  to  substance, 
and  not  form.  S.  C.  II.  248 


XIII.     Decree. 

156.  A  decree  cannot  be  impeached 
by  an  original    bill,    except  on 
the  ground  of  fraud.     Davoue 
v.  Fanning,  IV.  199 

157.  Though  a  decree  in  a  former 
suit,  to  which  the  plaintiff  and 
defendant  were  parties,  cannot 
be  pleaded   in  bar,   until    it  is 
signed   and  enrolled,  it  may  be 
insisted   on  by  wuy  of  answer. 
And   when  the  decree  in  the 
former    suit     appears    on    the 
face  of  the  bill,  the  defendant 
may  demur.  ib. 

158.  Where  a   bill  is  taken  pro  con- 
fesso,  against  a  defendant  who 
is  absent  from  the  state,  he  may, 
under  the  statute,  corne  in,  after 
the  decree,  and  answer  and  de- 
fend the  suit.     But  he  cannot 
institute  a  new   suit,  while  the 
decree   in  the   former   suit  re- 
mains in  force.  ib. 

159.  Where  a  cause  was  set  down 
for  hearing,  on  the  bill  and  an- 
swer, and  the  bill  was  dismissed 
with  costs,  because  no  person 
appeared  for  the  plaintiff,   and 
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the  decree  v/as  enrolled  it  wa: 
held  to  be  no  bar  to  anoti  er  sui 
for  the  same  matter.  Rosse,  \ 
Rust,  IV.  30  • 

160.  Where  one  of  the  defendant . 
dies   after   the    argument  of  a 
cause,    and    before   judgment, 
the   decree  may  be  entered,  so 
as  to  have  relation  back   to  the 
day  of  the  final  hearing. .  Camp- 
bell v.  Messier,  IV.  334 

161.  A  decree,  after  it  has  been  en- 
tered, but  before  it  is  enrolled, 
may  be  corrected,  where  the 
omission   or   mistake    was   in- 
advertent, and  is  clearly  ascer- 
tained.    Lawrence    v.   Cornell, 

IV.  545 

162.  A  decree  is  never  pronounced, 
unless  the  cause  is  regularly  set 
down  for  hearing   in  term,  ex- 
cept when  it  is  submitted  out 
of  term,  by  consent  of  all  par- 
ties ;    but  the  decree   may  be 
afterwards     entered     in     term 
time,  or  in  vacation,  at  the  dis- 
cretion of  the  chancellor.   Rose 
v.  Woodruff,  IV.  547 

163.  Where  a  bill  is   taken  pro  cm- 
fesso,  the  plaintiff  cannot,  there- 
fore, take   a  decree,  but  must 
set  down  the  cause  for  hearing 
in  term ;  but  no  notice  of  the 
hearing  need  be  given  to  the 
defendant,    or    affixed     up    in 
either  of  the  public  offices,     ib. 

164.  A  decree  of  thisCourt  is  equiva- 
lent to  a  judgment  at  law  ;  and 
in  the  case  of  executors  and  ad- 
ministrators, if  it  is  prior  to  a 
judgment  at  law,  it  will  be  first 
paid.      Thompson  v.  Brown, 

IV.  619 

165.  A    decree    can  never    be  im- 
peached  by  an  original   bill,  or 
in    another    suit.       Murray   v. 
Murray,  V.  60 

166.  A  decree  or  judgment,  by  con- 
sent,- is   binding    and   conclu- 
sive, unless  procured  by  fraud. 
French  v.  Shotwdl,        "  V  55." 
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16*7.  Where  there  is  a  general  reser- 
vation in  a  decree,  of  all  ques- 
tions not  disposed  of  by  the 
Court,  but  nothing  said  as  to 
interest,  it  may  be  allowed  on 
the  final  decree.  Campbell  v. 
Mesier,  VI.  21 

168.  The  thirty-fifth  rule  of  the 
Court,  which  declares,  that  no 
process  shall  be  issued,  or  other 
proceedings  had,  on  any  final 
decree,  until  the  same  have 
been  enrolled,  does  not,  it  seems, 
apply  to  decretal  sales  of  mort- 
gaged premises;  but,  at  any 
rate,  if  the  enrolment,  which  is 
matter  of  form,  be,  afterwards, 
made  and  perfected,  it  will  have 
relation  back  to  the  time  of  the 
decree,  and  protect  the  inter- 
mediate sale.  Goelet  v.  Lan- 
sing,  VI.  75 

Vide  PARTNERSHIP. 

XIV.   Execution   of  decree. 

109.  If,  after  a  foreclosure  and  sale 
of  mortgaged  premises,  the 
mortgagor,  or  defendant,  or 
any  person  who  has  come  into 
possession  under  him,  pending 
the  suit,  refuses  to  deliver  up 
Ihe  possession,  on  demand,  to 
the  purchaser  under  the  decree, 
the  Court,  on  motion  for  that 
purpose,  will  order  the  posses- 
sion to  be  delivered  to  the  pur- 
chaser, and  not  drive  him  to  an 
action  of  ejectment  at  law ; 
though  the  delivery  of  posses- 
sion is  not  made  part  of  the 
decree.  Kcrshawv.  Thompson, 
IV.  609 

170  In  case  of  disobedience  to  such 
an  order,  an  injunction  issues, 
of  course,  on  affidavit  of  service 
of  the  order,  &c.  And  on 
proof  of  the  service  of  the  in- 
junction, and  a  refusal  by  the 
party  to  comply  with  it,  a  writ 
VOL.  VU.  26* 


of  assistance  issues,  of  course 
to  the  sheriff".  ib 

171.  But  where  the  delivery  of  pos- 
session is  made  part  of  the  de- 
cree, a  writ  of  execution  is  the 
proper  remedy,  in  case  of  diso 
bedience.  ih 

Vide  JUDGMENT.     INFANT. 
Ai  to  PARTIES,  vide  PLEADINGS,  I. 
•Jb*  to  PLEADINGS,  vide  PLEADINGS. 

XV.  Solicitors  and  agents. 

!?'*<•  Where  a  solicitor  files  a  bill  in 
vropria  persona,  as  plaintiff,  a 
notice  served  on  his  agent,  as 
sfltfcitor  of  the  Court,  is  good 
service.  Champlin  v..  Fonda 
awl  lansing,  IV.  62 

Vide  Sot.iviTOR  AND  ATTORNEY. 


PRESCRIPTION. 

owner  ol  VNnd  is  entitled  to  the 
use  of  a  *t*eam  of  water  that 
has  run  through  it  from  time 
'iMincmoriul  Gardner  v.  Trus- 
tees ofNewbvxh.  II  164 

»i   a    bar,     r»Vv     LACHES    AND 
LENGTH  OF    J\*ME. 

Vide  NUISA««E. 


PRESUMPTJ^. 

Vide  •   EVIPENCE,     IV.         LACHES. 
LENGTH  OP  TIME  AND  P::/^ESSION. 

PRINCIPAL  AND  Af'^JNT. 

1.  It    seems,  that  the  rule    of  the 
civil  law,  that  a  power  *V«!S  not 
expire    until    the   death   **'   the 
principal,  has  not  been  a/**oted 
in    the    English   law.     &*"•  mr- 
maun  v.  Cowing,  VII.  275—  *Hr> 

2.  Where  goods  were  consigned  by 
a  person  abroad,  to  a  firm  or   •<> 
partnership  hrro,  which  was    «t 
the  time,  dissolved,  bin  that  t    1 
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unknown  to  the  consignor,  who 
directed  them  to  be  sent  to  C., 
and  one  of  the  firm  received  the 
bill  of  lading,  took  possession  of 
the  goods,  and  transferred  them 
to  H.,  under  color  of  a  sale,  in 
payment  of  his  own  debt :  Held, 
that  the  firm  being  dissolved  at  the 
time  the  bill  of  lading  was  signed, 
and  the  goods  shipped,  they  never 
came  into  the  possession  of  the 
consignees  named  ;  and  that  the 
individual  partner  took  them,  not 
as  a  member  or  authorized  agent 
of  the  firm,  but  as  an  agent  or 
trustee  of  the  consignor ;  and 
having  no  right  to  pledge  or  sell 
the  goods  for  the  security  or 
payment  of  his  own  debt,  the 
transfer  to  H.  was  fraudulent 
and  void.  Stirnermaun  v.  Cow- 
ing, VII.  275—285 

Vide  AGENT. 

PRIORITY  OF  LIEN. 
Vide  MORTGAGE,  II. 

PRISONER. 
Vide  INSOLVENT,  2. 

PROBA  TE. 

Vidt  EXECUTOR    AND    ADMINISTRA- 
TOR, III.     SURROGATE. 

PROCESS. 
Vide  PF  \CTICE,  I. 

PROCHEIN    AMY. 
Vide  INFANT.     PLEADING,  II. 

PRO  CONFESSO. 
Vide  PRACTICE,  V. 

PROMISSORY  NOTE. 

1.  A  holder  of  a  note  is  entitled  to 
the  benefit  of  a  collateral  secu- 
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rity,  given  by  ihe  maker  to  tha 
endorser,  for  his  indemnity 
Phillips  v.  Thompson,  II.  418 

2.  R.,  a    maker  of    a    promissory 
note,  gave   a  judgment  bond  to 
the   endorser,  to  indemnify  hitf. 
against  his  endorsement.     The 
note  was  protested  for  non-pay- 
ment, but  due    notice  was   not 
given   to    the    endorser.       He, 
however,  afterwards  assigned  the 
judgment  to  the  holder   of   the 
note,  in  consideration  of  being 
released   from   all  responsibility 
on  his  endorsement.     This    as- 
signment was  held  to  be  a  waiv- 
er  of  want  of  due  notice,  and 
tantamount  to  a  promise  to  pay. 

ib. 

3.  A  subsequent  mortgage  or  judg- 
ment creditor,  has  no  equity  to 
allege  against  such  a  waiver  of 
want  of  notice,  in  order  to  avoid 
the  judgment  so  given,  for   the 
indemnity  of  the  endorser.       ib. 

4.  The  endorser  is  entitled  to  due 
notice  from  the  holder  of  a  note, 
although    he    may    have    other 
knowledge  of   its  non-payment. 
S.  C.  II.  421 

5.  A    person  receiving  negotiable 
paper,  in  the    usual    course   of 
trade,  for  a   fair    and    valuable 
consideration,  from  an  agent  or 
factor    having    no    authority  to 
transfer     them,     but       without 
knowledge  of  that  fact,  or  notice 
of   the    fraud,  may  hold    them 
against    the   true  owner.     Bay 
v.  Coddington,  V.-54 

6.  But  where  R.,  as  agent  of  B., 
having  received  negotiable  notes 
to  be  remitted  to  B.,  delivered 
them  to   C.  as  security  against 
responsibilities    as   endorser   of 
certain  notes  of   R.,    who  had 
then  stopped  payment    and  be- 
come   insolvent,    but  on  which 
notes  of  R.,  C.  had  not  then  be- 
come chargeable  ;    it  was  held, 
that  though    C.  had  no  knowl- 
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edge  that  the  notes  deposited 
with  him  belonged  to  B.,  but  be- 
lieved JR.  to  be  the  true  owner 
of  them,  yet  he  was  not  entitled 
to  hold  them  as  against  B.,  the 
lawful  owner,  but  was  account- 
able for  the  amount  with  interest, 
as  he  did  not  receive  them  in 
the  regular  course  of  trade,  or 
in  payment  of  an  existing  debt. 

ib. 

PUBLIC  ADMINISTRATOR. 

Vide   EXECUTOR    AND  ADMINISTRA- 
TOR, II. 

PUBLICATION. 
Vide  PRACTICE,  IX. 

PURCHASER. 

Vide   AUTHORITY.  DISCOVERY. 

EXECUTOR  AND  ADMINISTRA- 
TOR. GUARDIAN  AND  WARD. 
MORTGAGE,  I.  NOTICE. 

Q. 

QUANTUM  DAMNIFICATUS. 

Vide  AGREEMENT,  III. 

UUANTUM  MERUIT. 

Vide  COMMISSIONS. 

dUO  WARRANTO. 

1.  A  quowarranto,  at  common  law, 
was  a  criminal  proceeding.    At' 
torney-General  v.    Utica  Insur- 
ance Company ,  II.  377 

2.  So,  also,  is  an  information  in  the 
nature  of  a  quo  warranto,  under 
the  statute.  H>. 

R. 

REA'S  EXECUTORS. 

Act  for  their  relief,   vide   STATUTE. 


RECEIPT. 
Vide  EVIDENCE,  I. 

RECEIVER. 

1.  The  appointing  a  receiver  test* 
in  the  sound   discretion  of  the 
Court,  and  forms  no  ground  for 
a  demurrer  to  a  bill  praying  for 
the      appointment.       Verplanck 
and  others  v.  Caines  and  Wife, 

1.57 

2.  Where  a  trustee  was  restrained 
by   injunction,   from   interfering 
with  the  trust  estate,  and  a  re- 
ceiver  appointed    by  the   Court, 
and  it  became  necessary  to  bring 
suits  at  law,  to  recover  the  pos- 
session  of    lands,    and    collect 
moneys  belonging   to   the   trust 
estate ;  the    Court,   on  applica- 
tion  of    the    cestuy   que    trust, 
ordered  the  receiver  to  bring  the 
suits  in  the  name  of  the  trustee, 
on  giving  security  to  indemnify 
the  trustee,  on  account  of  such 
suits ;    and    that     the    receiver 
should    hold   the    possession  of 
the  lands  recovered  and  moneys 
received  by  him,  subject  to  the 
further     order    of    the     Court. 
Green  and  others  v.  Winter, 

I.  60 

3.  When  the  bill  charge?  an  exec- 
utor or  trustee  with  a^isin(T  his 
trust,  &.C.,  an  injunction  will  not 
be  awarded  in  the  first  »nst;mr<-. 
but  a  receiver  may  be   appoint- 
ed.     Boyd    and     Wic*  kam    v. 
Murray,  ^1.  4s 

REDEMPTION    (EQUITY      >F) 
Vide   MORTGAGE. 

REFERENCE. 

To  a  master,  vide  APPEAL,     i    -*» 
TICE,  XI. 

REGISTRY  OF  DEEDS. 

Vide  MORTOAGK. 
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REHEARING. 

Vide    COSTS,    I.      DECREE.     PRAC- 
TICE, X. 

RELATION. 
Vide  PRACTICE,  XIII. 


RELEASE. 


1.  Where  two  or  more  persons  are 
jointly  and   severally  bound,   in 
one  obligation,  a  release  of  one 
obligor    entirely  discharges  the 
rest  at  law,  but  not  strictly  so 
in  equity  ;  for  equity  will  not  ex- 
tend the  operation  of  a  release 
beyond  the  clear  intention  of  the 
parties,  and  the  justice  of  the 
case,  but  will  construe  it  to  re- 
late to  the  particular  matter  in- 
tended to  be  released.     Kirby 
v.  Taylor,  VI.  242 

2.  As,  where  A.,  B.,  and  C.,  guar- 
dians, executed  a  bond,  jointly 
and  severally,  with   7'.,  as  their 
surety,  for   the   faithful  perform- 
ance of  the  guardianship ;  and 
the  ward,   after  coming  of  age, 
executed  a  release  to  .4.,  adding, 
"But  this  release  is  not  to  apply 
to,    or  affect  my  claims  against 
B.,   my    acting   guardian,    and 
whose  account    remains   unset- 
tled :"  Held,  that  the  release,  as 
to  A.,  was  good;  and  was,  also, 
a  good  defence  for  T.,  so  far  as 
he  was  surety  for  A.,  but  that 
he  remained  bound  for  B.  and 
C.,  th»other  two  obligors.        ib. 

Vide  GUARDIAN  AND  WARD. 

Release   by   an   assignee,   vide    AS- 
SIGNMENT. 

REMOVAL  OF  CAUSES. 

into  the  Circuit  Court  of  the  United 

States,  vide  PRACTICE,  II. 

RENT. 

I,  Rent  may  be  recovered  in  equity, 
where  the  remedy  has  become 
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difficult  or  doubtful  at  law.  of 
where  there  is  a  perplexity  01 
uncertainty  as  to  the  title,  or  the 
extent  of  the  tenant's  respon- 
sibility. Livingston  v.  Living 
ston,  IV.  287 

2.  Where  no  rent  has  been  de- 
manded for  forty-four  years 
from  the  date  of  the  lease,  on  a 
bill  of  discovery  filed  by  the  les- 
sor, on  the  ground  of  a  loss  of 
the  counterpart  of  the  lease,  it 
was  held,  that  the  lapse  of  time 
was  sufficient  evidence  that  the 
rent  had  been  extinguished  by 
some  act  or  deed  of  the  party 
entitled  to  it.  Livingston  v. 
Livingston,  IV.  294 

Rents  and  profits,  vide  DEVISE. 
Rent,  extinguishment  of,  vide  LEASE. 

REPLICATION. 
Vide  PRACTICE,  IX. 

REPORT. 
Vide  INFANT.     PRACTICE,    XI. 

REPUBLICATION. 

Of  a  will,  vide  WILL 

REPUGNANCY. 
Vide  DEVISE. 

RES  INTER  ALIOS  ACTA 
Vide  EVIDENCE,  I. 

RES  JUDICATA. 

1.  A  decision  of  a  Court  of  com- 
petent   jurisdiction,    being     res 

judicata,  is  conclusive  and  bind- 
ing on  all  other  Courts  of  con- 
current jurisdiction.  Simpson 
v.  Hart,  I.  91 

2.  A  decision  of  a  Court  of  com 
petent  jurisdiction,  on  the  point 
at  issue  before  it,  can  only  b« 
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reviewed  in  the  regular  course 
of  appeal.  Gelston  and  Schenck 
v.  Hoyt,  I.  543 

3.  The  decree  of  a  Court  of  pecu- 
liar and  exclusive  jurisdiction  is 
conclusive  on  all   other  Courts. 

ib. 

4.  As,  where  a  vessel  was  seized 
ana  libelled  in  the  District  Court 
of  the   United  States,  as  forfeit- 
ed, for  being  fitted  out  in  viola- 
tion of  an  act  of  congress,  to  be 
employed    in   the    service   of   a 
foreign  state,   to   wit,   that  part 
of  the   island  of    St.   Domingo 
under  the  government  of  Petion, 
to  commit  hostilities  on  the  sub- 
jects  of  another    foreign   state, 
to  wit,   that   part  of  the   same 
island    under    the    government 
of  Christophc,    with    whom    the 
United  States    were    at  peace ; 
and  the  District  Court  dismissed 
the  libel,  and  ordered  the  vessel 
to  be  restored  to  the  claimant, 
and  refused  a  certificate  of  prob- 
able cause  of  seizure ;  this  de- 
cree was  held  conclusive  as  to 
the  lawfulness  of  the  seizure,  ib. 

5  The  decision  of  a  Court  of  law, 
on  a  summary  application  to  its 
equity,  by  motion  and  affidavit, 
is  not  such  a  res  judicata  as  will 
conclude  this  Court  from  any 
inquiry  into  the  case.  Arden 
v.  Patterson.  V.  44 

Vide  JURISDICTION. 

RESTRICTION    OF     ALIENA- 
TION. 

Vide,  DEVISE 

RESTS. 
V*dt  INTEREST. 

RESULTING   TRUST. 
Vide  FR\UDS   (STATUTE   OF),  IT. 


RETAXATION 

Vide  COSTS,  II 

REVIEW 
Vide  DECREE.     PLEADING,  III. 

REVIVOR. 
Bill  of,  vide  PLEADING,  III. 

REVOCATION. 

Of  will,  vide  WILL. 
Of  a  will  implied,  vide  DEVISR 

s. 

SALE. 

Vide  VENDOR  AND  PURCHASER. 

SALE  AT  AUCTION. 

Vide  AGREEMENT.  FRAUDULENI 
CONVEYANCES.  VENDOR  ANIJ 
PURCHASER. 

SALE  UNDER  A  DECREE. 

1.  A  purchaser  under  a  decree  oi 
the   Court,   at  a   master's  sale, 
may  be  compelled    to  complete 
the    purchase ;   and    the   Court, 
where  the  conditions  of  the  sale 
give  no  alternative  to  the   pur- 
chaser, will  exercise  its  discre- 
tion,   under   the    circumstances 
of  the  case,  in  coercing  the  pur- 
chaser by  an  attachment.      Ex- 
ecutors of  Drashir  v.  Van  Cori- 
landt,  II.  505 

2.  An  appeal  interposed  after  a  de- 
cree for  a  sale  is  essentially  ex- 
ecuted, Joes   not  supersede  the 
completion  of  the  purchase,     ib 

SALE  OF  LAND. 
Vide  VENDOR  AND  PURCHASER 
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SALE  OF  MORTGAGED  PREM- 
ISES. 

Vide  INFANT.     MORTGAGE,  III. 

SCIRE    FACIAS. 

Writs  of  scire  facias,  directed  to  a 
person  convicted  of  felony,  and 
sentenced  to  imprisonment  in 
the  state  prison  for  life,  to  re- 
vive a  judgment  against  him, 
and  nihil  returned  thereon,  can 
have  no  legal  operation  or  effect 
whatever ;  for  such  convict. 
being  regarded  as  civiliter 
mortuus,  the  scire  facias  must 
be  directed  to  his  legal  rep- 
resentatives or  terre-tenants. 
Troup  v.  Wood  and  Sherwood, 
IV.  228 
SECURITY. 

1.  A   holder  of  a   note   is  entitled 
to  the  benefit  of  a  collateral  se- 
curity, given  by  the   maker   to 
the   endorser  for  his  indemnity. 
Phillips  v.  Thompson,      II.  418 

2.  A  security,  taken  for  a  specific 
purpose,    can  be  applied   by  the 
holder    to    that    precise   object 
only,  and  no  other.  ib. 

To   perform    decree,   vide    APPEAL. 
NE  EXEAT  REPUBLICA. 

For  costs,  vide  COSTS,  III. 
Vide  MORTGAGE. 

SEPARATION. 

From  bed  and  board.     Vide  BARON 
AND  FEME. 

SET-OFF. 

1.  A  set-off  is  not  allowed  where 
the     demand    is    for    uncertain 
uamages  arising  from   a  breach 
of  covenant.     Jfuncan  v.  Lyon, 

III/351 

2.  A  Court  of  equity  follows   the 
same  general  rules  as  a  Court  of 
law,  as  to  set-off.  ib. 
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3.  There  must  be  mutual  debts,  to 
authorize  a  set-off.  16. 

4.  Mutual  debts  are  such  as  are  due 
to  and  from  the  same  persons, 
in  the  same   capacity.     Murray 
and    Murray    v.     Toland    and 
Meade,  III.  573 

5.  Matters  of  tort,  sounding  in  un- 
liquidated   damages,   canno'.   be 
set  off.     S.  C  III.  375 

6.  Joint  and  separate  debts  cannot 
be  set  off  against  each  other  in 
equity   any   more     than  at   law. 
Dale  v.  Cooke,  IV.  11 

7.  To  authorize  a  set-off,  the  debts 
must  be  mutual,  and  due   to  and 
from  the  same  persons,  in  the 
same  capacity.  ib. 

8.  A    debt    arising   on   a  contract 
made  with  an  executor,  cannot 
be  set  off   against    a   debt    due 
from  the  testator.  ib. 

9.  Uncertain  damages    cannot   be 
set  off  in  equity  any  more   than 
at  law.     Livingston  v.  Living- 
ston, IV.  287 

10.  Therefore,  on  a  bill  of  discovery, 
and  for  an  account  and  payment 
of  arrears  of  rent,  the  defendant 
is  not  entitled  to  be  allowed,  by 
way  of  set  off,  damages  for  the 
breach  of  a  covenant,    on  the 
part  of  the  grantor,  to  allow  him 
sufficient  common  of  pasture  ana 
estovers.  ib. 

11.  The  attorney's  or  solicitor's  lien, 
for  bis  costs,  does  not  affect  the 
equitable  right  of  set-off  between 
the  parties.     The   lien  extends 
only  to  the  clear  balance  result- 
ing from  the  equity  between  the 
parties.     Mohawk  flank  v.  Bur- 
rows, VI.  317 

12.  But  the  attorney's  or  solicitor  s 
lien,  for  costs  recovered,  will  not 
be  suspended,  or  satisfaction  of 
the  judgment  delayed,  until   an 
unliquidated   claim  of  vhe  oppo- 
site   party  can  be    ascertained 
and  the  balance   finally  struck 
between  the  parties.  ib 
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Vide  JURISDICTION. 

SET-OFF  OF  JUDGMENTS. 

Vide      INJUNCTION,       III.       JUDG- 
MENT, III. 

SETTLEMENT. 

1.  Where   a    woman,   before    her 
marriage,  executed   a  deed,    to 
which     her    intended    husband 
was  a  party,  by  which  she  con- 
veyed  all    her  estate,  real   and 
personal,  to   C.,  in  trust  to  her 
use,  until  her  marriage,  and  then 
to  such  persons  and  uses  as  she, 
with  the  consent  of  her  intend- 
ed husband,   should   appoint,  by 
deed,  or  by  her  last  will,  without 
his   consent,   and    the   wife    re- 
tained the  deed  during  life,  and 
executed  a  deed  to  her  husband's 
brother,  and,  also,  made  a  will, 
disposing  of  her  estate,  &c. ;   it 
seems  that  this  deed,  though  it 
might  not  be  legally  valid  on  ac- 
count of  some  technical  objec- 
tion to  its  due    delivery,  would 
be  good   evidence  of  the  agree- 
ment,   and   binding  on  the   hus- 
band.      Methodist      Episcopal 
Church   and    others    v.   Jaques 
and  others,  I.  65 

2.  A    voluntary    settlement    fairly 
made,     is    always    binding,    in 
equity,  upon  the  grantor,  unless 
there  be  clear  and  decisive  proof 
that  he  never  parted,  nor  intend- 
ed to  part,  with  the   possession 
of  the  deed;  and,  if  he  retain  it, 
there    must    be    other    circum- 
stances, beside  the  mere  fact  of 
his  retaining  it,  to  show  that  it 
was  not  intended  to  be  absolute. 
Souverbye  and   Wife  v.  Arden 
and  others,  I.  240 

3.  A  voluntary  settlement,  without 
power  of  revocation,  cannot  be 
revoked.     S.  C.  1.  258 

4.  A  voluntary  conveyance  or  set- 
tlement, though  retained  by  the 


grantor  in  hjs  possession,  until 

his  death,  is  good.     Bunn  and 

others  v.   Winthrop  and  others, 

I.  329 

5.  As  between  the  parties,  a  volun- 
tary actual  transfer,  by  deed,  of 
a  chattel  interest,  is  valid,  with- 
out any  consideration  appearing. 

ib. 

6.  A  voluntary  settlement  either  of 
lands  or   chattels,  by  a  person 
indebted  at  the  time,  is  void  as 
against    creditors.      Bayard  v. 
Hoffman,  IV.  450 

7.  Whether  the   statute  of    frauds 
applies  to  a.  settlement  of  that 
kind   of  property   which    could 
not  be  reached  by  legal  process 
if  no  settlement  had  been  made, 
such  as  choses  in  action,  money 
in  the  funds,  stock,  &,c.   Qucere. 

ib. 

Vide  BARON  AND  FEME.  DEED. 
FRAUDULENT  CONVEYANCES. 
FRAUDS  (STATUTE  OF). 

SHERIFF. 

Vide    DEBTOR    AND    CREDITOR,    1. 
EXECUTION. 

SHIP  OWNERS. 

1.  Ship  owners  are  tenants  in  com- 
mon, not  joint  tenants  or  part- 
ners; and  one  of  them,    where 
the  vessel  has  been  sold,  know- 
ing that  the  share  of  the  others 
had  been  lawfully  assigned,  has 
no  right  to  possess  himself  of  the 
whole  proceeds,  with  a  view  to 
retain  such   share,  to  satisfy  any 
claims  he  may  have  against  the 
other.     Nicoll  v.  Mumford, 

IV.  522 

2.  The  assignee  of  one  part  owner 
of  a  vessel,  is  entitled  to  his  part, 
or  the  proceeds  thereof,  withgut 
being    subject    to    any  general 
balance  of  account  bet  reen  the 
owners.  ib 
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8.  But  the  owners  of  the  freight  and 
cargo  are  joint  tenants  or  part- 
ners. Nicollv.Mumford,  1V\522 

Vide  PARTNERSHIP. 

SOLICITOR. 

1.  This  Court  does  not  ordinarily, 
and  of  course,  interfere  to  compel 
the  payment  of  solicitors'  fees. 
In  the  Matter  of  Southwick,  1. 22 

*2.  Where  a  commission  of  lunacy 
had  been  executed,  and  the  lunatic, 
afterwards,  discharged  from  it ; 
but,  on  the  disease  returning,  a 
new  committee  was  appointed, 
under  a  new  commission ;  the 
Court  refused,  on  the  petition  of 
the  solicitors  who  sued  out  and 
executed  the  first  commission,  to 
pay  their  costs ;  there  being  no 
special  reasons  for  the  summary 
interference  of  the  Court.  ib. 

3.  Whether  an  attorney  or  solicitor 
of  the  plaintiff  can  purchase  the 
property    of    the    Sefendant,    at 
sheriff's  sale,  under  an  execution, 
for  his  benefit1?     Qutere.     How- 
ell  v.  Baker,  IV.  118 

4.  The  attorney's  or  solicitor's  lien 
for  costs  does  not  affect  the  equi- 
table right  of  set-off  between  the 
parties.      It  extends  only  to  the 
clear  balance  resulting  from   the 
equity  between  the  parties.     But 
this  lien  will  not  be  suspended,  or 
satisfaction  of  the  judgment  de- 
layed, until  an  unliquidated  claim 
of  the  opposite  party  can  be  as- 
certained,  and  a   balance  finally 
struck  between  the  parties.     Mo- 
hawk Sank  v.  Burrows,    VI.  317 

5.  A  bill  by  attorneys  and  solicitors, 
for  account  of  moneys  paid,  and 
services  performed  by  them,  for 
the  defendants,  and  others,  at  the 
request  of  some  of  them,  acting  in 
behalf  of  all  the  creditors  of  an  in- 
solvent debtor,  and  for  relief,  &,c. 
was  dismissed,  the  remedy  being 
entirely  at  law.     Lynch  and  Va- 
rick  v.  Willard,  VI.  342 

SPECIFIC    PERFORMANCE. 

Of  a  contract      Vide    AGREEMENT. 
AWARD. 


STALE  DEMAND. 
Vide  LACHES  AND  LENGTH  OF  TIMK 

STATE  JURISDICTION. 

1.  By  the  declaration  of  the  statute 
passed  April  6th,  1808,  (1  N.  R. 
£,.238.  sess.  31.  c.  135.)  as  well  as 
by  immemorial  usage,  the  whole 
of  the  Hudson  river,  southward  of 
the  boundary  of  the  city  of  New- 
York,  and  the  whole  of  the  bay 
between  Stolen  Island  and  Long 
or  Nassau  Island,  are  within  the 
Jurisdiction   of  this   state.     Liv- 
ingston v.  Ogden  and  Gibbons, 

IV.  48 

2.  Therefore,  a  legislative  grant  of 
the  exclusive  privilege  of  naviga- 
ting with  steam-boats,  in  all  creeks, 
rivers,  bays,  and  whatsoever,  with- 
in the  territory  or  jurisdiction  of 
the   state,"   comprehends   all  the 
waters     lying     between     Staten 
Island  and  fowles  Hook,  and  the 
Jersey  shore,  as  being-  within  the 
jurisdiction  of  the  state,  either  as 
part  of  the  Hudson  river  or  the 
bay.  ib. 

3.  The  waters  between  Staten  Island 
and  the  Whitehall  landing  in  the 
city  of  New-  York,  are  part  of  the 
bay   of  New-York.      matter  of 
Vanderbilt,  IV.  57 

STATUTE. 

1.  -Though  the  legislature  has  power 

to  take  private  property  for  useful 
and  necessary  public  purposes,  it 
is  bound  to  provide  a  fair  com- 
pensation to  the  individual  whose 
property  is  taken  ;  and  until  a  just 
indemnity  is  afforded  to  the  party, 
the  power  cannot  bo  legally  exer- 
cised. Gardner  v.  Trustees  of 
Newburgh,  II.  160 

2.  Where  an  act  of  the  legislature 
authorized  the  trustees  of  a  village 
to  supply  it  with  water,  by  means 
of  conduits,  and,  for  that  purpose, 
to  enter  on  the  lands  of  other  per 
sons,  to  make  reservoirs,  and  lay 
conduits,  &c.,  and  provided  com- 
pensation for  the  owners  of  such 
land,  and  also  for  the  owner  of  the 
land  on  which  the  springer  source, 
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from  which  the  water  was  to  be 
conducted,  was  situated,  but  made 
no  provision  for  indemnifying  the 
owners  of  lands  through  which 
the  stream  flowed,  and  from  which 
such  spring  had  run,  from  time 
immemorial,  for  the  injury  they 
must  suffer  by  diverting  the  course 
of  the  spring  from  their  farms ; 
the  Court  granted  an  injunction 
to  prevent  any  proceeding  to  di- 
vert the  stieam,  until  provision 
was  made  for  a  just  compensation 
to  the  persons  who  might  be  in- 
jured by  diverting  the  water,  ib. 

3.  The  act  of  the  legislature  passed 
the  llth  of  April,  1808,  for  the 
relief  of  James  Kain  and  Stephen 
Rea,  executors  of  David  Rea, 
deceased,  late  sheriff  of  Ulster, 
did  not  authorize  them  to  sell 
property  under  an  execution,  the 
execution  of  which  had  not  been 
commenced  by  the  deceased  sher- 
iff. Mason  and  others  v.  Sudam 
and  others,  II.  172 

4  And  the  amount  of  a  judgment 
and  execution,  with  the  sheriff's 
fees,  being  tendered  by  a  master 
in  chancery,  on  a  sale  of  land, 
under  a  decree  in  favor  of  a  sub- 
sequent mortgagee,  and  refused,  a 
sale  afterwards,  under  the  judg- 
ment and  execution,  by  the  agent 
of  the  executors  of  R.,  is  wrong- 
ful and  void.  to. 

5.  Where  the  master  sold  a  parcel 
of  the  land,  under  a  decree,  with 
the   assent  of   the   agent  of  the 
executors  of  Rea,  and   a   mutu- 
al   understanding    that    the    sale 
should   be  valid,  and  the  execu- 
tion  be  satisfied   by   the  master 
out  of  the  proceeds  of  such  sale, 
and  that  was  made  known  to  the 
purchasers  at  the  time ;  and  the 
agent  of  the  executors  of  R.  after- 
wards sold  the  land,  under  the  ex- 
ecution, to  persons  who  knew  all 
the   circumstances;    such  subse- 
quent sale  was  held  to  be  fraudulent 
and  void.  ib. 

6.  The  word  "  may  "    in   a  statute 
means  must   or    shall,  in    those 
cases  only  where  the  public  are 
interested,  and  the  public  or  third 
persons  have  a  claim,  de  jure,  to 
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have  the  power  exercised.  New 
burgh  and  Cochecton  Turnpike 
Company  v.  Miller,  V.  101 

7.  But  the  words  "shall  or  may,"  in 
a  private  trust,  leave  it  optional 
with  the  trustees.  ib. 

8.  The  act  "  to  prevent  abuses  in  the 
practice  of  the  law,"  &,c.  passed 
April  21,  1818,  (sess.  41.  ch.  259. 
sec.  8.)  is  not  to  be  extended  by 
construction.    Seavingv.  JBrinc/c- 
erhoff,  V.  329 

9.  Judgments  entered  up  by  confes- 
sion, or  warrant  of  attorney,  with- 
out the  specification  of  the  par- 
ticulars of  the  debt,  required  by 
that    act,    are    good    as    against 
the  debtor  himself,  and  are  fraud- 
ulent only  as   respects  bona  Jide 
creditors   and    bona  Jide  purcha- 
sers,  in    the    usual   and   popular 
sense  of  the  term  purchaser,  as 
distinguished  from  creditor.       ib 

Vide  SWAMPS,  &-c.    TOWN. 

STATUTES  CITED,  CONSTRU- 
ED, OR  EXPLAINED. 

1784,  May  11.   Sess.  7.  ch.63.   (Mili- 
tary Bounty  Lands,)        V.  227 

1786,  February  3.    Sess.  9.    ch.    12. 
(Joint  Tenants,)  V.  431 

,  April  4.  Sess.  9.  ch.  27.  (Exec- 
utors and  Administrators,) 
III.  15U 

, 18.  Sess.  9.  ch.  40.  (Loan 

Officers,)  VI.  107.  :!-j:{ 

1787,  Feb.  20.  Sess.  10.  ch.  37.  (Use. 
Execution    against    ccstuy    qur 
use,)  I.  5(5 

, 26.  Sess.  10.  ch.  44.  (Frauds. 

Fraudulent   Conveyances,) 

I.  143.207.  :»•>.  fiSil. 

,  Jan.  26.   Sess.  10.   ch.  1.    (Bill 

of  Rights,)  II.  I i!i; 

, 30.  Sess.  10.  ch.  6.  (Waste,) 

II.  I'-': 

,  Feb.  8.  Sess.  10. ch.  13.  (Usury,) 

II.  \&t 

, 20.     Sess.    10.     ch.     II. 

(Frauds,)  II.  30.  46.  49.  50.  300. 
4os.  :,;!» 

,  March  12.  Sess.  10.  ch.  50.  ( Ks- 

trencment,)  II.  I  ''•'• 

,  Feb.  26.  Sess.  10.  ch.  44.  (I-Yvi-l- 

ulent  Conveyances,)    III. 
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1787,  February  20.    Sess.  10.    ch.  44. 
[Frauds,)  IV.  450.  659 

,  January '26.     Sess.   10.    ch.   4. 

(Dower,)  VI.  194 
,  February  8.   Sess.   10.    ch.  13. 

(Usury,)  VI.  95 

1788,  Feb.  7.  Sess.  11.  ch.  24.  (Polyg- 
amy,) I.  389 

, 6.    Sess.  11.   ch.  11.  (duo 

Warranto,)  II.  376 

, 9.   Sess.  11.   ch.  31.    (Dis- 
orderly   Persons.        Lunatics.) 
II.  198.  440 

1790,  April  6th.  Sess.  13.  ch.  59. 
(Military  Bounty  Lands,)  V.  228 

1794,  January  8.  Sess,  17.  ch.  1. 
(Military  Bounty  Lands,) 

V.  221,229 

,  March  27.     Sess.  17.     ch.   44. 

(Military  Bounty  Lands,)  V.  228 

1799,  March  29.  Sess.  22.  ch.  57. 
(Civil  Death,)  VI.  118 

1801,  March  20.  Sess.  24.  ch.  30. 
(Idiots,  Lunatics.  Infant  Trus- 
tees,) II.  124.  242.  246.  537 

, 20.     Sess.    24.     ch.   30. 

(Idiots    and   Lunatics.      Infant 
Trustees.)  III.  147.  408 

, 20.     Sess.    24.     ch.   25. 

(Writs  of  Error,)  III.  68 

,  April  7.  Sess.  24.  ch.74.  (Exec- 
utors and  Administrators.    Dis- 
tributions,) III.  222 
- , 8.  Sess.  24.  ch.  183.  (Lim- 
itation of  Actions,)  III.  135.  190 

,  March   20.    Sess.   24.    ch.    36. 

(N.  &  C.  Turnpike  Company,) 
V.  107 

, 30.     Sess.  24.     ch.   87. 

(Champerty,)  V.  48 

. 21.  Sess.  24.  ch.  49.  (Ab- 
sent and  Absconding  Debtors,) 
VI.  186.  379 

1804,  April  9.  Sess.  27.  ch.  91. 
(Swamps  and  Bogs  in  Orange 
and  Dutchess,)  II.  463 

1806,  February  18.   Sess.  29.   ch.  29. 
(N.  &  C.  Turnpike  Company,) 

V.  107 

,    April   7.    Sess.  29.     ch.   168. 

(Dower,)  VI.  194 

1807,  March    6.     Sess.   30.    ch.   25. 
(Drowned    Lands     in     Orange 
County,)  I.  132 

1808,  April  6.  Sess.  31.    ch.  144.  (Ju- 
risdiction of  the  State,)      1 V.  48 

— ,  11.     Sess.  31.     ch.   216. 
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(Loans  and  Loan  Officers,) 
III.  332 

1809,  March  27.  Sess.  32.  «;h.  119. 
(Newburgh,)  II.  163 

1811,  March  22.  Sess.  34.  ch.  67. 
(Incorporated  Manufacturing 
Companies,)  V.  366 

1813,  April  5.  Sess.  36.  ch.  56 
(Amendment  of  the  Law.  Tres- 
passes,) I.  320 

,  6.  Sess.  36.  ch.  75.  (Ex- 
ecutors and  Administrators. 
Distribution,)  I.  3 

,  8  Sess.  36.  ch.  79.  (Pro- 
bates. Surrogate.  Guardian,) 
I.  100 

,  10.  Sess.  36.  ch.  95. 

(Chancery,)  I.  10 

,  13.  Sess.  36.  ch.  102.  (Di- 
vorces,) I.  109.  197.  389.  606 

,  March  5.  Sess.  36.  ch.  23. 

(Wills,) 

, 19.     Sess.   36. 


(Mortgages,) 

April  5.     Sess.  36.  57. 

Corpus,) 

6.     Sess.    36. 


II.  254 

ch.   32. 

II.  603 
(Habeas 

II.  198 
ch.  71 


(Banks,)  II.  371.  377 

8.  Sess.  36.  ch.  78.  (Poor,) 
II.  440 

8,   Sess.  36.   ch.  79.    (Ad- 
ministration,) II.  112 

10.     Sess.    36.      ch.    95. 

(Chancery,)  II.  488 
12.  Sess.  36.  ch.98.  (In- 
solvent,) II.  430 
13.  Sess.  36.  ch.  102.  (Di- 
vorce. Adultery,)  II.  225.  39] 
13,  Sess.  36.  ch.  203.  (Ex- 
ecutions,) II.  180 
March  19.  Sess.  36.  ch.  32 
(Mortgages,)  III.  74.  12S 
April  6.  Sess.  36.  ch.  75.  (Ex- 
ecutors and  Administrators 


Distributions,) 

10.      Sess. 


36. 


(Court  of  Chancery,) 

12.     Sess.    36. 

(Costs,) 

12.     Sess.   36. 

(Partition,) 
6.      Sess. 


III.  221 
ch.    95 
III.  61 
ch.    96. 
III.  117 
ch.    100. 
III.  295.  306 
36.      ch.     71. 


(Bank  Notes,  and  Banking  As- 
sociations,) IV.  329 

6.      Sess.     36.       ch.     79 

(Court  of  Probates   and  Surro- 
gates,) IV.  409.  549 
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1813, 


April  12.     Sess. 
(Partition,) 
13.     Sess. 


36. 
36. 


ch.    100. 
IV.  276 
ch.    102. 
IV.  18? 
ch.    32. 
V.  220 
ch.    75. 
Es- 


(Divorces,) 

March  19.     Sess.    3( 

(Mortgages,) 

April  5.       Sess.    36. 

(Distribution   of    Intestate 

tates,)  V.  277 

10.      Sess.    36.     ch.     91. 

(Turnpike  Companies,)  V.  110 
February  25.  Sess.  36.  ch.  19. 
(Escheats,)  VI.  360 

April  2.  Sess.  36.  ch.  49. 
(Towns.  Supervisors,)  VI.  28 

6.       Sess.    36.       ch.    75. 

(Distribution    of  Intestate 


tales,) 

8.       Sess. 

(Administration. 

9.       Sess.    36. 

(New- York.     Streets,) 

10.      Sess.    36. 

(Heirs  and  Devisees,) 

10.      Sess.    36. 

(Court  of  Chancery,) 

12.      Sess.    36. 

(Insolvent  Debtors,) 
13.     Sess.    36. 


Es- 

VI.  378 
36.   ch.  79. 
Surrogate,) 
VI.  360 
ch.  86. 
VI.  46 
ch.  93. 
VI.  379 
ch.  95. 
VI.  132 
ch.  98. 
VI.  379 
ch.  102. 


1814, 


(Divorce,)  VI.  91.  182 
April  9.  Sess.  37.  ch.  108.  (In- 
fants,) II.  540 
9.  Sess.  37.  ch.  108. 


1815, 


fants,) 
April 


11.     Sess.  38. 


(In- 
IV.  378 
ch.   157. 


(Public      Administrator,) 

II.  493 

17.     Sess.  38.      ch.  221. 

(Custody  of  Children,)      11.143 

March  24.     Sess.  38.     ch.   106. 

(Infants,) 

April  11.      Sess.    38. 

(Surrogates,) 

17.      Sess. 


38. 


IV.  378 
ch.  157. 

IV.  549 
ch.  221. 

IV.  197 

ch»   79. 


1817, 


(Divorces,) 

March  17.  Sess.  38. 
(Newburgh  &/  Cochecton  Turn- 
pike,) V.  108 
April  15.  Sess.  40.  ch.  251. 
(Compensation  to  Executors, 
&,c.)  HI.  43 

11.     Sess.  40.      ch.  213. 

(Ulster  and  Orange  Turnpike.) 
fV.  26 

15.     Sess.    40.     ch.    245. 

(Freemason's  Patent,)       V.  275 


1818,  April  21.  Sess.  41.  ch.  277 
(Habeas  Corpus,)  IV.  106 

,  21.  Sess.  41.  ch.  259. 

(Judgments  on  Warrant  of  At- 
torney,) VI.  417 

, 3.  Sess.  41.  ch.  SI. 

(Freemason's  Patent,)  V.  274 

, 21.  Sess.  41.  ch.  259. 

(Abuses  in  the  Practice  of  the 
Law.  Judgments  by  Confes- 
sion,) V  324,  3-29 

1820,  April  12.  Sess.  43.  ch.  184. 
(Executions,)  IV.  601,  649 

Various  acts  concerning  Steam-Boats, 
IV.  150,  572 

Et  vide  STEAM-BOATS. 

STAY    OF    PROCEEDINGS. 

Effect  of  an  appeal,  as  a  stay  of  pro- 
ceedings, vide  APPEAL. 

STAYING    PROCEEDINGS    ON 
MORTGAGE. 

Vide  MORTGAGE. 

STEAM-BOATS. 

1.  The  several  acts  of  the  legislature 
of  this  state,  granting  and  secur- 
ing  to   R.   R.    Livingston    and 
Robert  Fulton,  and  their  assigns, 
the   sole  and  exclusive   right  of 
using    and    navigating   boats   or 
vessels,   by  steam  or  tire,   in   the 
waters  of  this  state,  for  a  certain 
number  of  years,  are  constitutional 
and  valid   acts.     Ogdcn  v.   Gib- 
bons, IV.  150 

2.  And  this  Court  will  grant  an  in- 
junction to  restrain  the  citizens 
of  another  state  from   navigating 
the  waters  of  this  state  by  vessels 
propelled  by  steam,  without   the 
consent  of  the  said  R.  R.  I*,  ami 
R.  F.t  or  their  assigns,  although 
such  vessels  may  have   been  en- 
rolled and  licensed  under  the  laws 
of  the  United  Statti,  as  coasting 
vessels.  to. 

3.  The  running  or  employing  steam- 
boats,  over    the    waters  of  this 
state,    for   the    transportation   of 
passengers  between   the   city  of 
New-York      and     Elizabttlitmrn 
point    in     Ncio~Jr.rscy ,    directly, 
or  circuitously,  by  one  or  more 
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steam-boats,  and  shifting  the  pas- 
sengers from  one  boat  to  another, 
at  any  intermediate  point  between 
those  two  places,  without  the  con- 
sent of  the  person  to  whom  Liv- 
ingston and  Pulton  had  assigned 
the  exclusive  right  of  navigating 
steam-boats  between  those  two 
places,  is  a  violation  of  the  right 
of  such  assignee  ;  and  an  injunc- 
tion was  granted  to  restrain  the 
defendant  from  so  using  or  naviga- 
ting steam-boats,  to  the  injury 
of  the  plaintiff.  Ogden  v.  Gib- 
bons, IV.  174 

4.  Where  the   plaintiff,    having   an 
exclusive   right  to  navigate  with 
steam-boats,     the   waters   of  the 
bay  of  New- York,  and  that  part 
of  the  Hudson  river  south  of  the 
state  prison,  granted  to  the  de- 
fendant the  exclusive  right  of  nav- 
igating with  steam-boats  between 
the  city  of  New-York    and    the 
quarantine    ground     on     Staten 
Island,  &,c.,  and  it  was  provided 
in  the  grant  or  assignment,  that 
if  the  state  or  legislature  of  New- 
Jersey  should,  at  any  time  there- 
after,   obstruct    or    prevent    the 
plaintiff    from     navigating    with 
steam-boats,    the   waters   of  that 
state,  that  thenceforth  the  grant 
should  cease  and  be  void  :    Held, 
that,   though   the    casus  fozderis 
may    have     occurred,    yet     this 
Court  would  not  interfere  to  re- 
strain   the   defendant   from    con- 
tinuing   to     exercise     his     right 
under    the    grant  to    him,    until 
the  plaintiff  had   established   the 
fact    at    law,    and    his    right    to 
resume   the    grant.      Livingston 
v.   Tompkins,  IV.  415 

5.  The   association   of  stockholders 
of  the  North  River  Steam-Boat 
Company  is  not  a  copartnership  ; 
but   the    parties    are    tenants   in 
common    of    the    property    and 
franchises  of  the  company.     Liv- 
ingston v.  Lynch,  IV.  573 

6.  The    resolutions   passed   by    the 
unanimous    votes   of   the  stock- 
holders,  on   the    13th   and    14th 
April,  1817,  and    subscribed    by 
all   of  them,  are  the  fundamen- 
tal articles  or  constitution  of  the 
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company,  by  which  the  former 
articles  of  agreement  of  the 
26th  July,  1H14,  were  abroga 
ted;  and,  the  company  being 
only  a  private  association  of  in- 
dividuals, these  articles  cannot 
be  altered  or  revoked,  but  by 
the  like  unanimous  consent  of 
all  the  stockholders.  ib. 

7.  Therefore,     certain     resolutions 
passed   the   5th    May,  1819,   not 
having  been  consented  to  by  all 
the  stockholders,  and    being    re- 
pugnant to  the  fundamental  ar- 
ticles of  the  association,  are  null 
and  void.  ib. 

8.  This  Court  will  grant   and    con- 
tinue   an    injunction   to  enforce 
the   statutes  of  this  state  giving 
an  exclusive  right  to  certain  per- 
sons to   navigate    the   waters  of 
this  state  with  steam-boats,     "^he 
North  River   Steam-Boat    (Com- 
pany v.  Hoffman,  V.  300 

9.  The  masters  of  the  North  River 
steam-boats,  in  whose  names  con- 
tracts have  been  made   with  the 
postmaster-general,    for  carrying 
the  mail,  between    the   cities   of 
New- York   and  Albany,  are  not 
entitled   to  take    the  profits    of 
the  contract  to  their  own  use  and 
benefit,    without   the   consent  of 
the  owners  of  the  boats;    nor  is 
the  contract  to  be  considered  as 
made    with   the   masters   person- 
ally, for  they  are  the  mere  agents 
or  servants  of  the  owners,   liable 
to  be  discharged  from  their  em- 
ployment ;  and  the  owners  have  a 
right,   at   any   time,   to  demand 
from   them  an  assignment  of  the 
mail  contract,  and  take  the  profits 
thereof,     without     making     any 
compensation  to  them  for  it,  fur- 
ther   than    they    have    specially 
engaged  to  dp,   by   the   express 
terms    of   their   appointment    or 
contract.       Roorbach     v.    North 
River     Steam-Boat     Company, 

VI.  4C9 

10.  It  is  not  competent  to  the  cap- 
tains of  these  boats  to  object  to 
the  legality  of  an  assignment  of 
the  mail  contract  by  them  to  the 
owners.  Nor,  after  having  con- 
sented, and  continued  to  receive 
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an  additional  salary,  for  their  ser- 
vices, in  lieu  of  all  fees  and 
perquisites,  for  carrying  the  mail, 
or  commissions  for  collecting  the 
steam-boat  tax,  can  they,  after- 
wards, claim  any  share  of  those 
perquisites  and  commissions,  ib 

Vide  INJUNCTION. 

STREAM  OF  WATER. 

.  The  owner  of  land  through  which 
a  stream  of  water  runs,  has  a  legal 
right  to  the  use  of  the  water,  of 
which  he  cannot  be  deprived 
without  his  consent,  or  a  just 
compensation.  Gardner  v.  Trus- 
tees of  Newburgh,  II.  162 
I.  This  Court  has  a  concurrent  ju- 
risdiction with  Courts  of  law  in  a 
case  of  private  nuisance,  by  di- 
verting or  obstructing  an  ancient 
water-course,  and  may  issue  an 
injunction  to  prevent  the  inter- 
ruption, though  the  plaintiff  has 
not  established  his  title  at  law.  ib. 

Vide  NUISANCE. 

SUBPOENA. 
Vide  PRACTICE,  I. 

SUBSTITUTION. 
J.  If  a  creditor  has  a  lien  on  two 
different  parcels  of  land,  and 
another  creditor  has  a  subsequent 
lien  on  one  only  of  the  two  par- 
cels, and  the  prior  creditor  elects 
to  take  his  whole  demand  out  of 
the  parcel  of  land  on  which  the 
subsequent  creditor  has  his  lien, 
the  latter  is  entitled  either  to  have 
the  prior  creditor  thrown  upon 
the  other  fund,  or  to  have  the 
prior  lien  assigned  to  him,  for  his 
benefit.  Cheesebrough  and  others 
v.  Millard  and  others,  I.  409 

2.  So,  if  a  bond  creditor  exacts  the 
whole  of  his  demand  from  one  of 
the  sureties,  that  surety  is  entitled 
to  be  substituted  in  his  place,  and 
to  a  cession  of  his  rights  and  se 
curities,  as  if  he  were  a  purchas- 
er, either   against  the   principal 
debtor  or  his  co-sureties.  ib. 

3.  And  if  the  prior  creditor  has  put 
it  out  of  his  power  to  make  the 


cession,  it  seems  that  ne  will  be 
excluded  from  so  much  of  hia 
demand  as  the  surety,  or  subse- 
quent creditor,  might  have  ob- 
tained, if  the  cession  could  have 
been  made.  ib. 

4.  But  if  the  prior  creditor,  who  has 
disabled  himself  from  making  the 
assignment,  has  acted  with  good 
faith,  and  without  knowledge  of 
the  rights  of  the  other  creditor, 
he  is  not  to  be  injured  by  his  in- 
ability to  make  the  cession ;  the 
doctrine  of  substitution  being 
founded  on  mere  equity  and  be 
nevolence.  ib. 

And  see,  as  to  the  same  subject, 
Stevens  and  others  v.  Cooper  and 
others,  I.  425 

Vide    CONTRIBUTION.       MORTGAGE. 
SURETY. 

SUCCESSION. 

Vide  ALIEN. 

SUPERCARGO. 

Vide  COMMISSIONS. 

SUPPLEMENTAL  BILL. 
Vide  PLEADING,  III. 

SUPPLICAVIT. 

1.  Whether  this  Court  will  grant  a 
writ  of  supplicavit  to  protect  a 
married     woman    from     violence 
threatened  to  her  by  her  husband, 
by  compelling  him  to  give  sure- 
ties to  keep  the  peace  ?     Quare. 
Codd  v.  Codd,  II.  141 

2.  Such  a  writ  will  not  be  granted 
where  the  menaces,  &c.,  sworn  to, 
were  eight  years  before  the  appli- 
cation for  the  writ,  during  winch 
interval  the  husband  was  absent 
from  the  state,  and  had  lately  re- 
turned ;  but  the  Court,  under  the 
circumstances   of    the    case,  or- 
dered,  that  the  wife  should  have 
the  exclusive  custody,  care,  and 
direction  of  the  children,  and  that 
the  husband  should  not  be  per- 
mitted to  visit  them,  except  under 
the  direction  of  one  of  the  mas- 
ters of  the  Court,  ib. 
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SUPREME  COURT. 

The  review  and  correction  of  all  errors, 
mistakes,  and  abuses,  in  the  ex- 
ercise of  the  powers  of  inferior 
and  subordinate  jurisdictions,  and 
in  the  official  acts  of  public 
officers,  belongs  exclusively  to  the 
Supreme  Court.  Mooers  v.  Smcd- 
ley,  VI.  28 

Vide  JURISDICTION. 

SURETY. 

i  Mere  delay  of  the  creditor  to  call 
on  the  principal  debtor  for  pay- 
ment, will  not  discharge  the  sure- 
ty. King  v.  Baldwin  and  Fow- 
ler, II.  554 

2.  But   if  the  creditor,  by  express 
agreement    with    the    principal, 
varies  the  terms  of  the  contract, 
by  enlarging  the  time  of  perform- 
ance, without   the  assent  of  the 
surety,  the  latter  is  discharged. 

ib. 

3.  A  surety,  on  paying  the  debt,  is 
entitled  to  stand  in  the  place  of 
the  creditor,  and  to  be  surrogated 
to  all  his  rights  against  the  prin- 
cipal, ib. 

4.  Trie  rules  for  the  relief  of  a  sure- 
ty, are  the   same   at   law  as  in 
equity,   when   the   facts   are   the 
same  in  both  Courts.  ib. 

5.  And   where  a   surety,  who  has 
been  sued  at  law,  makes  his  de- 
fence, which  is  overruled   as  in- 
sufficient, he  cannot  afterwards, 
on  the  same  facts  only,  obtain  re- 
lief in  equity.  ib. 

6.  A  surety,  when  the  debt  becomes 
due,   may   come    into   equity  to 
compel  the  creditor  to  sue  for  and 
collect  his  debt  of  the  principal. 
S.  C.  II.  561 

7.  A  surety  who  pays  the  debt,  is 
entitled  to  be  put  in  the  place  of 
the  creditor,  and  to  all  the  means, 
and  to  every  remedy  which  the 
creditor  possesses,  to  enforce  pay- 
ment from  the   principal  debtor. 
Hayes  v.  Ward,  IV.  123 

8.  If,  therefore,  a   creditor  takes  a 
mortgage  from  the  principal  debt- 
or, he  does  it  not  only  for  his  own 
security,  but   for  the   indemnity 
of  his  surety  ;  and  he  must  do  no 
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act  by  which  it  ma}'  be  invali- 
dated, in  the  first  instance,  01 
be  subsequently  defeated  or  de- 
stroyed, ib. 
9.  Whether  the  surety  can  compel 
the  creditor  to  resort  first  to  the 
principal  debtor,  and  exhaust  hi? 
remedies  against  hirr,  before  re- 
sorting to  the  surety  ?  Quarc.  ib. 

10.  Where    the    surety    apprehends 
danger  from  the  delay  of  the  cred- 
itor, he  may  compel  the  creditor 
to  sue  the    principal  debtor ;  at 
least,  on  indemnifying  the  credit- 
or for   the  consequence  of  risk, 
delay,  or  expense.  ib 

11.  -A  creditor  in  New-Jersey,  where 
all  the  parties  resided,  took  from 
the  maker  of  a  promissory  note, 
endorsed  by  the  plaintiff,  a  bond 
and  mortgage,  wnich  was  ample 
security   for   the  debt;   and,   in- 
stead of  resorting  to  the  mortgage 
or  the  principal  debtor,  sued  the 
plaintiff  (who  was  transiently  in 
this  state)   at  tew     This  Court 
granted  an  injunction  to  stay  the 
suit  at  law,  until  the  creditor  had 
pursued  his  remedy  on  the  mort- 
gage in  New-Jersey.  ib. 

12.  A   creditor,  having   a  particular 
fund,    may  be   compelled   to  re- 
sort to  that  fund,  before  he  pur- 
sues the  debtor  personally.        ib. 

13.  Where  an  endorser  of  a  note  dis- 
counted by  the   Utica  Insurance 
Company,  not  being  an  incorpora- 
ted banking  association,  took  from 
the  makers  of  the  note  a  bond  and 
judgment   for   his  indemnity  and 
security,  and  without  any  fraud- 
ulent intent  to  evade  the  act  re- 
straining  unincorporated    bank- 
ing  associations;  (2  N.  R.  //., 
235.    sess.   36.  ch.  71.)  the  bond 
and  judgment  were  deemed  valid  ; 
and  the  Court  refused  to  interfere, 
at    the   instance  of  a  purchaser 
under  a  subsequent  judgment,  to 
prevent  the  endorser  from  obtain- 
ing payment  of  the  judgment  tc 
him,  he  having  been  sued  as  en- 
dorser, and  a  judgment  recovered 
against  him.     Parker  v.  Roches- 
ter, IV.  32S 

14    A  surety  cannot  sue  the  princi- 
pal debtor  for   his  indemnity  o» 
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discharge,  before  the  debt  is  due. 
Campbell  v.  Macomb,  IV.  538 
15.  As,  where  a  mortgagee,  holding  a 
mortgage,  as  a  trustee  for  others, 
was,  also,  a  guarantee  or  surety 
for  the  debt,  and  the  mortgaged 
premises  were  in  a  state  of  ruin 
and  decay  from  storms,  and  the 
security  thereby  rendered  pre- 
carious ;  yet  he  cannot  file  a  bill 
for  the  sale  of  the  property,  the 
debt  not  being  due,  nor  the  mort- 
gagor in  default.  ib. 

Vide  BAIL.  BOND.  GUARDIAN  AND 
WARD.  RELEASE.  SUBSTITU- 
TION. 

SURROGATES. 

1.  A  surrogate,  has  concurrent  ju- 
risdiction with  this  Court,  to  com- 
pel administrators  to  account,  and 
to  make  distribution  of  the  estate. 
Seymour  v.  Seymour,  IV.  409 

2  Where  administrators  have  been 
brought  before  the  surrogate,  who 
granted  the  letters  of  administra- 
tion, for  an  account  and  distribu- 
tion of  the  intestate's  personal 
estate,  this  Court  will  not,  without 
some  special  and  satisfactory  rea- 
son, interfere  with  the  proceedings 
of  the  surrogate,  by  granting  an 
injunction,  arid  sustaining  a  bill 
for  general  relief.  ib. 

3.  A  bill  of  discovery,  in  aid  of  the 
cause  before  the  surrogate,  must 
charge   certain    facts    within  the 
knowledge  of  the  defendant,  the 
disclosure  of  which  is  material  and 
necessary  to  the  party's  defence 
in  that  Court,  ana  that  he  has  no 
means  of  showing  the  facts  with- 
out such  discovery.  ib. 

4.  The  surrogate  of  the   city  and 
county  of  New- York  has  no   au- 
thority to  grant  letters  of  admin- 
istration with  the  will  annexed,  of 
a  person  dying  out  of  the  state, 
not   being   an  inhabitant   of   the 
state.     Goodrich    v.     Pcndlcton, 

IV.  549 

5.  His  powers,  though  they  may  ex- 
ceed those  of  the  county  surro- 
gates, who  have  no  power  to  grant 
letters  of  administration  of  hie 
goods  of  persons  dying  intestate 


out  of  the  state,  not  being  inhab- 
itants of  the  state,  are  limited,  in 
this  respect,  by  the  acts,  sess.  36. 
ch.  79,  s.  17,  sess.  38,  ch.  159,  to 
the  case  of  a  non-resident  of  the 
state,  dying  intestate,  and  leaving 
goods  and  chattels  in  the  city  of 
New-  York.  ib. 

Vide  GUARDIAN. 

SWAMPS  AND  BOG  MEAD- 
OWS [N  ORANGE  AND 
DUTCHESS  COUNTIES. 

1.  Under  the  act  for  draining' 
swamps  and  bog  meadows  in  the 
counties  of  Orange  andDutc/im, 
passed  the  9th  of  April,  1804, 
(sess.  27,  c.  91,)  the  inspectors 
appointed  by  the  Court  of  Com- 
mon Pleas,  for  draining  the  great 
swamp  or  bog  meadow  near  Mew- 
burgh,  must  strictly  observe  the. 
precise  limits  prescribed  by  the 
act ;  and  can  only  continue  the 
main  ditch  dug  for  that  purpose, 
at  the  north  end  of  the  GreatPond 
through  lands  adjoining  the 
swamp ;  they  have  no  authority 
to  dig  down  the  outlet  at  the 
south-east  end  of  the  pond,  and 
thereby  injure  or  destroy  valuable 
mills,  &c.,  erected  on  the  outlet, 
and  on  land  not  adjoining  tin- 
great  swamp,  or  to  break  up  an- 
cient and  useful  streams  of  water, 
by  draining  the  natural  reservoirs 
which  feea  them.  Bclknap  and 
others  v.  Belknap  and  others, 

II.  463 

2.  And  if  they  exceed  their  power, 
in  this  respect,  this  Court  will 
grant  a  perpetual  injunction  tc 
restrain  all  proceedings  touchiiiL1 
the  outlet  of  the  pond,  and  tut 
quieting  the  plaintiffs  in  the  en 
joyrnent  of  the  water  for  theii 
mills,  &,c  ih 


T. 


TENANT. 

Vide  NOTICE. 
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TENANT  IJY  THE  COURTESY. 

Where  a  testator  devises  his  real  es- 
tate to  his  daughter,  and  empowers 
and  directs  his  executors  to  sell 
the  real  estate,  and  the  daughter 
marries,  and  has  a  child,  which 
dies,  and  the  mother  also  dies  be- 
fore the  sale  of  the  estate,  and  the 
husband  survives,  he  is  entitled, 
as  tenant  by  the  courtesy,  to  have 
the  interest  of  the  money  arising 
from  the  sale  secured  and  paid  to 
him  during  life,  in  lieu  of  the 
rents  and  profits  of  the  land. 
Dunscomb  and  others  v.  Duns- 
comb's  Executors,  I.  508 

TENANT  IN  COMMON. 

Admitting  that  one  tenant  in  common 
may,  in  a  particular  case,  pur- 
chase in  an  outstanding  title,  for 
his  own  benefit ;  yet  where  two 
devisees  are  in  possession  of  land, 
under  an  imperfect  title  derived 
from  then  common  ancestor,  one 
of  them  cannot  buy  up  an  out- 
standing or  adverse  title,  to  dis- 
seise or  expel  his  co-tenant ;  but 
such  purchase  will  enure  to  their 
common  benefit,  subject  to  an 
equal  contribution  to  the  expense. 
Van  Home  v.  Fonda,  V.  388 

Vide  DEVISE. 

Of  a  ship,  vide  SHIP  OWNERS. 
Vide  INJUNCTION,  II. 

TIME. 

Vide  AGREEMENT.     INTEREST. 

TITLE  DEEDS. 
Vide  MORTGAGE,  II. 

TOWNS. 

1.  The  several   towns  in  this   state 
are  legal  communities,  or  bodies 
politic  for  certain  purposes.  Den- 
ton   and  others  v.  Jackson  and 
others,  II.  -325 

2.  Votes  of  town  meetings   relative 
ko  the  common  property  of  the 
•.own,  unless  carried  into  execu- 
tion, may  be  altered  or  rescinded 
>y    subsequent    town    meetings. 
3.  C.  II.  331 
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3.  The  erecting  of  a  new  Uwn  cloea 
not  take  away  or  impair  the  rights 
of  the  old   town,  in  regard  to  its 
common   property,   unless  there 
be  some  special  provision  in  the 
act  erecting   the   new   town,  foi 
that  purpose.     S.  C.  II.  336 

4.  So,  when  a  new  town,  or  a  new 
county,  is  erected  out  of  an  old 
one,  it  loses  its  right  to  the  use 
of  the  town  property,  which  re- 
mains in  the  old  town,  though  ac- 
quired at  the  common  expense  of 
all  the  inhabitants  before  the  divi- 
sion, unless  there  is  some  express 
provision  to  the  contrary.          ib. 

5.  Each  town  takes  to  itself,  unless 
otherwise  expressly  provided,  the 
common  lands  that  tall  within  its 
bounds.  ib. 

6.  The  general  revised  act  of  1778, 
relative  to  towns,  makes  no  change 
in     the     law,     in    this    respect. 
S.  C  II.  337 

TREATY. 

Between  Great  Britain  and  the  Uni- 
ted States,  vide  FUGITIVES  FROM 
JUSTICE. 

TRESPASS. 

No  contribution  between  joint  tres- 
passers, vide  CONTRIBUTION. 

Vide  INJUNCTION,  II.  III. 

TRUST  AND  TRUSTEE. 

I.  How     trusts    are    created,    and 
their  incidents.    Cestuy  que  trust, 
and  trust  estate. 
II.  Authority  and  duty  of  a  trustee. 

III.  2'rustee's  accounts.     Allowances 
to,  and  charges  against  trustee. 

IV.  Expenses  and  compensation  of  a 
trustee. 

1.  How  trusts  are  created,  and  their 
incidents.  Cestuy  que  trust,  and 
trust  estate. 

1.  Property  held  in  trust  does  not 
pass  to  ihe  representatives  of  the 
trustee,  but,  as  long  as  it  can  be 
traced  and  distinguished,  it  enures 
to  the  benefit  of  the  cestuy  que 
.  t  trust.  Moses  tmd  others  v.  Mur- 
gatroyd  and  otters,  I  119 

2    Wbero  a  trust  is  creatcu  for  th» 
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oenefit  of  a  person,  without  his 
knowledge  at  the  time,  he  may 
afterwards  affirm  the  trust,  and 
enforce  its  performance.  ib. 

3  Collateral  securities  to  creditors 
are  considered  as  trusts  for  the 
better  protection  of  their  debts; 
and  equity  w^ll  see  that  their  in- 
tention be  fulfilled.  ib. 

t.  Where  no  trust  appears  on  the 
face  of  a  deed,  nor  any  manifes- 
tation or  evidence  of  it  by  writing, 
parol  evidence  is  inadmissible  to 
show  the  trust.  Movan  v.  Hays, 
1.339 

5.  Lands  purchased  by  the  husband, 
with  the  moneys  of  the  wife,  are 
deemed  to  be  held  in  trust  for  her, 
though     purchased    in  his    own 
name ;    and    a    third    person,   to 
whom  the  husband  had  conveyed 
an  estate  so  purchased,  with  no- 
tice of  the  manner  of  his  acquiring 
it,  was  held  to  be  chargeable  with 
the  trust.    Methodist  Episcopal 
Church  v.  Jaques,  I.  450 

6.  If  a  purchaser  has  notice  of  a 
trust  at  the  time  of  purchase,  he 
himself  becomes  a  trustee,  not- 
withstanding the  consideration  he 
has  paid.     Murray  and  Winter 
v.  Ballon  and  Hunt,  I.  566 

7.  If  A.  purchase  land  with  his  own 
money,  but  the  deed  is  taken  in 
the  name  of  B.,  a  trust  results  by 
operation  of  law  to  A. ;  and  the 
fact   whether    the   purchase   was 
made  with  the  money  of  A.,  on 
which    the   resulting  trust  is   to 
arise,  may  be  proven  by  parol,  it 
not  being  within  the    statute  of 
frauds.     Boyd  v.  M'Lran,  I.  582 

8.  If  A.  purchase  an  estate  with  his 
own  money,  and  takes  a  deed  in 
the  name  of  B.,  a  trust  results  to 
A.,  and  such  resulting  trust  may 
be  proved  by  parol.     Botsford  v. 
Burr,  "II.  405 

9.  Parol  eudence  is  also  admissible 
to  rebut  or   destroy  a  resulting 
trust.  ib. 

0  If  the  person  who  sets  up  a  re- 
sulting trust  has,  in  fact,  paid  no 
part  of  the  consideration  money, 
he  will  not  be  allowed  to  show, 
by  parol  proof,  that  the  purchase 
was  made  for  his  benefit.  ib. 
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11.  If  part  only  of  the  consider. -it ion 
is   paid,   the  land    will    only    de 
charged  with  the  money  advanced 
pro  tanto.  lit 

12.  Any   payment    or     advance    of 
money   after    the    purchase    has 
been  completed,  will  not  raise  a 
resulting  trust.  ib. 

13.  A   resulting   trust  is   within  the 
statute,  sess.  24,  c.  30,  s.  7,  1  N. 
JR.  L.  147  ;  and  an  infant  may  be 
decreed  to  convey  such  trust,  it 
being  established  by  parol  proof. 
Livingston  v.  Livingston,  II.  537 

14.  No  lapse  of  time  is   a  bar  to  a 
direct  trust,  as  between  the  trus- 
tee  and    cestuy  que  trust.     De- 
couche     and    others     v.    Savetier 
and  others,  III.  216 

15.  But  where  a  person  takes  posses- 
sion of  property  in  his  own  right, 
and  is  afterwards,  by  matter  of 
evidence  or  construction,  changed 
into  a  trustee,  lapse  of  time  may 
be  pleaded  in  bar.  ib. 

16.  Where  a  trust  is  created  for  the 
benefit  of  a  third  person,  though 
without  his  knowledge,  he   may 
afterwards  affirm  it,  and  enforce 
the  execution  of  it.      Duke  of 
Cumberland  and  others  v.   Cod- 
rington  and  others,          III.  2t)l 

17.  Application   under    the    statute, 
sess.  24,  c.  30,  sect.  7,  for  infant 
trustees  to  convey,  &/c.,  must  be 
by  petition,  and  not  on  motion ; 
and  the  course  is  to  direct  a  ref- 
erence of  the  petition  to  the  mas- 
ter to  examine,  and  ascertain  the 
facts,  and  report  the  same   with 
his  opinion.     Ex  parte  Qiiackni- 
boss,  111.  -UK- 
IS.  It  seems,  that  if  the  trust  is  not  in 

writing,  or  the  infant  has  ;ui  in- 
terest, or  if  it  be  a  doubtful  case, 
the  cestuy  quc  trust  will  be  put  to 
his  bill.  Hi. 

19.  Though  a  trust  be  created  for  tho 
benefit  of  a  third    person,   as   ;i 
creditor,  without  his  knowing-. 
at  the  time,  he  may,  afterwards, 
affirm   the  trust,  and  enforce  its 
execution.  Shepherd  v.  M'Evcrs, 

IV.    13(! 

20.  Where  trustees    have    accepted 
the  trust,   and  entered  on  its  ex« 
edition,  they  cannot,  afterwards, 
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without  the  consent  of  the  cestui 
uite  trust,  or  the  directions  of  the 
Court,  surrender  the  trust,  or  dis- 
charge themselves  from  it.  Shcp- 
herd\.  M'Evers,  IV.  136 

21  The  vested  interest  of  a  cestui 
que  trust  cannot  be  impaired  or 
destroyed  by  the  voluntary  act  of 
the  trustee;  but  the  trust  will 
follow  the  land  in  the  hands  of 
the  person  to  whom  it  has  been 
conveyed  by  the  trustee,  with 
knowledge  of  the  trust.  ib. 

22.  Where  S.,  a  cestui  que  trust,  re- 
sided abroad,  and,  before  he  was 
informed  of  a  trust,  created  by  a 
deed  of  his  debtor,  for  the  benefit 
of  his  creditors,  the  trustees,  with- 
out the   assent  of  the  cestui  que 
trusts,   or   the   direction   of   this 
Court,  conveyed  the  trust  estate 
to  others,  upon  other  trusts  and 
conditions,  which,  in  their  opera- 
tion, would  have  excluded  S.  from 
all  share  or  benefit  in  the  trust 
estate ;  the  trustees  in  the  second 
deed  were  held  chargeable  with 
the   trusts   in  the   first  deed,   of 
which  they   had  full    knowledge 
at  the  time.  w. 

23.  If  a  trustee  by  implication  is  to 
be  affected    by   an  equity,  that 
equity  must  be  pursued  within  a 
reasonable  time.     Shaver  v.  Rod- 
ley,  IV.  310 

24.  A  devise  of  all  the  estate,  real  and 
personal,  of  the  testator,  in  trust, 
to  pfty  debts,  and  to  distribute  the 
residue,  places  the  assets  under 
the   jurisdiction    of   this    Court. 
Benson  v.  Le  Roy,  IV.  651 

25.  Though  a  trust  need  not  be  crea- 
ted by  writing ;  yet,  to  take  the 
case  out  of  the  statute  of  frauds, 
its  terms  and  conditions  must  be 
clearly  manifested  and  proved  in 
writing,  under   the   hand  of  the 
party  to  be   charged,  before  the 
Court  will  carry  it  into  execution. 
titcere  v.  Stccre,  V.  1 

i6.  Loose  and  general  declarations  of 
intention,  by  one  member  of  a 
family,  of  holding  property  in 
trust,  for  the  other  members,  are 
not  sufficient  for  the  deduction  of 
a  trust  which  a  Court  of  equity 
will  recognize  and  enforce.  ib 
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27.  Letters  and  account-   addressed 
by  a  person  to  his  brother,  were 
held,   under    the    circu  nstances, 
insufficient   to   raise   a  trust    by 
implication,  to  the  fathc  r.          ib. 

28.  To  raise  a  trust  by   implication, 
or  operation  of  law,    an    actual 
payment  or  loan  of  money  by  the 
cestui  que  trust,  at  the  time  of  the 
purchase,  must  be  shown.         ib. 

29.  Parol  evidence,  to  contradict  the 
inference  as  to  a  trust,  deduced 
from  written  documents,  is  inad- 
missible, ib. 

30.  But  where  written  documents  are 
loose  and   ambiguous,  parol  evi- 
dence is   admissible  to  shpw  the 
understanding  of  the  parties,     ib. 

31.  Where    the    responsibility  of  a 
trustee,  or  guardian,   or  that  of 
his  sureties,  becomes  precarious, 
the  Court,  on  a  bill  filed  by  the 
infants,  for  that  purpose,  will  or- 
der the  moneys  in  the  hands  of 
the   trustee  or  guardian,    to    be 
brought  into  Court  to  be  put  out 
for  the  benefit  of  the  parties  in- 
terested, or  that  the  further  and 
sufficient    security  be   given   by 
the  trustee,  or  guardian.     Monell 
v.  Monell,  V.  283 

Cestui  que  trust,  when  to  be  made  par- 
ty to  a  suit,  vide  PLEADING,  II. 

Misconduct  of  trustee,  and  abuse  of 
trust,  vide  INJUNCTION,  IV. 

Vide  EVIDENCE,  II.  LACHES,  LAPSE 
OF  TIME  AND  POSSESSION. 
NOTICE.  VENDOR  AND  PUR- 
CHASER. 

II.  Authority  and  duty  of  a  trustee. 

32.  A  trustee  cannot  act  for  his  own 
benefit  in  a  contract  on  the  sub- 
ject of  the  trust.     Green  v.  Win- 
ter, I.  27 

S.  P.  Parlcist  v.  Alexander  ana 
others,  I.  394 

33.  So,   a  trustee,   who  purchases  a 
mortgage  or  a  judgment,  which 
was  a  lien  on  the  trust  estate,  at 
a  discount,  is  not  allowed  to  turn 
such  purchase  to  his  own  advan- 
tage.    Green  v.  Winter,        I.  23 
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54.  But  it  enures  to  the  benefit  of  the 
trust :  a  trustee  is  not  permitted 
to  use  the  information  he  gains 
as  trustee,  by  purchasing  in  for 
himself;  and  the  principle  is  the 
same  as  to  buying  in  the  trust  es- 
tate, or  buying  securities  upon  it. 

ib. 

35.  Where   a  trustee  agreed  to  pur- 
chase and  pay  for  a  farm,  at  the 
request  and   for   the   use  of  the 
cestui  que  trust,  out  of  the  pro- 
ceeds of  the  trust  estate ;  and  he 
purchased    the   farm,   for   which 
he  gave  his  bond,  secured  by  a 
mortgage  on   the  premises ;    but 
when  the   bond   became  due,  he 
refused  to  pay  it,  but  procured  a 
foreclosure  and  sale  of  the  farm, 
by   the   mortgagee  at  a  loss  of 
above  4,000  dollars;   the  trustee 
was  held  chargeable  for  this  loss, 
and  all  the  costs  of  the  suits,     ib. 

36.  An  executor,    administrator,    or 
trustee,   is  not  allowed   to  make 
any   gain,   profit,   or   advantage, 
from  the  use  of  the   trust   funds. 
Schieffelin  v.  Stewart  and  others, 

1.620 

37.  If  a  mortgagee,  executor,  trustee, 
tenant  for  life,&.c.  having  a  limit- 
ed interest,  gets  any  advantage  by 
being  in  possession,  or  otherwise, 
in  obtaining  a  new  lease,  he  is 
not  allowed  to  retain   it   for   his 
own  benefit,  but  must  hold  it  for 
the  mortgagor,  or  cestui  que  trust. 
Holridge  v.  Gillespie,          II.  30 

Vide  Davoue  v.  Fanning,        II.  257 

38.  Where  the  plaintiff  assigned  the 
lease  of  a  farm  to  secure  the  pay- 
ment of  a  debt  due  to  the  defend- 
ant ;  and  the  parties,  afterwards, 
entered    into    an   agreement    by 
which  the  plaintiff,  in  considera- 
tion of  a  sum  of  money  expressed, 
but  not,  in  fact,  paid,  agreed  to 
give  up  to  the  defendant  one  half 
of  the  farm,  and  the  defendant  en- 
tered into  possession  of  the  prem- 
ises, and  surrendered  the  lease  to 
the  landlord,  and  took  a  new  lease 
for  an  extended  term  of  years;  it 
was  held,  that  the  plaintiff  was  en- 
titled to  redeem  the  whole  prem- 
ises, and,  on  such  redemotion,  to 
have  the  entire  benefit  of  the  new 


lease.      Holridge    v.     Gilkspie. 
II.  30 

39.  Trustees  will  not  be  held  respon- 
sible on  slight  grounds,  or  where 
there  is  evidence  of  fail  and  up- 
right  intention.      Hart    v.    Ten 
Eyck  and  others,,  II.  7(j 

40.  Every    advantage    gained    by   a 
trustee  belongs  to  the  cestui  que 
trust.     S.  C.  11.  104 

41.  It  is  the  duty  of  a  trustee,  not  to 
bring  the  property  to  sale  until 
all  information  has  been  acquired 
by  him  for  the  benefit  of  the  ces- 
tui que  trust,  under  circumstances 
likely  to  make  it  yield  its  utmost 
value.     S.  C.  11.110 

42.  A    mere  nominal   trustee  cannot 
bring  a  suit  in  his  own  name,  bu" 
the  cestui  que  trust  must  be  joined. 
Malin  v.  Malin  and  others,  II.  23H 

43.  If  a  trustee  or  person  acting  for 
others,  sells  the  trust  estate,  and 
becomes  himself  interested  in  t!u> 
purchase,  the  cestui  quc  trusts  are 
entitled,  as  of  course,  to  have  the 
purchase  set  aside,  and  the  prop- 
erty re-exposed  to  sale,  under  the 
direction  of  the  Court.     Davoup, 
v.  Fanning  and  others,       II.  '^")'2 

44.  Unless  the  trustee  has  fairly  de 
vested  himself  of  that  character. 

ib. 

Vide    Hendricks     v.     Robinson    anr] 
others,  11.311 

45.  And  it  makes  no  difference  in  tho 
application  of  the  rule,  that  a  sale 
was  at  public  auction,  bonafn!  , 
and  for  a  fair  price,  and  that  tin- 
executor    did    not    purchase    for 
himself;    but  a  third  person.  !>v 
previous    arrangement,     bec-mn 
the  purchaser,  to  hold  in  trust  !'>,- 
the  separate  use  and  benefit  of  the 
wife  of  the  executor,  who  was  one 
of  the  cestui  que,  trusfs,  and  had 
an  interest  in  the  land  under  the 
will  of  the  testator.     Davnm    \. 
Fanning  and  others,  1 1 .  '-'.VJ 

46.  Where  a  trustee,  pending  a  suit 
against  him  for  a  broach  of  trust, 
fraudulently  sells  the  trust  estate, 
and  assigns  the  securities  taken 
for  the  purchase  money,  the  <is- 
tui  que  trust  may  either  disregard 
the  sale,  and  take  tho  land,  or  af- 
firm the  sale,  and  take  the  bond 
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and  mortgage,  or  other  securities 
assigned :  he  cannot  have  both, 
but  must  make  his  election.  Mur- 
ray and  Winter  v.  Lylburn  and 
others,  II.  441 

17.  Whether  the  cestui  quc  trust,  in 
such  case,  could  take  money,  ne- 
gotiable paper,  or  movable  and 
personal  property,  the  proceeds 
of  the  trust  estate,  and  fraudulent- 
ly disposed  of  by  the  trustee  ? 
Qucere  ib. 

48.  But  where  the  purchaser  or  as- 
signee of  the  securities  had   no 
actual  notice  of  the  pendency  of 
the  suit,  costs  were  not  decreed 
against  him.  ib. 

49.  Where  the  farm  of  a  defendant, 
worth  two  thousand  dollars,  was 
sold  under  a  judgment  and  exe- 
cution on  which    there   was  not 
more  than  eighty  dollars  due,  to 
the  attorney  of  the  plaintiff,  who 
attended  the  sheriff's  sale,  for  ten 
dollars  :  Held,  that,  under  the  cir- 
cumstances, the  purchase  bv  the 
attorney  was  not  to  be  considered 
as  absolute,  or  as  originally  intend- 
ed for  his  own  benefit,  but  in  trust 
for  the  respective  interests  of  the 
parties  to  the  execution ;  and  the 
debtor,  on  a  bill  filed  by  him  for 
that  purpose,  was  allowed  to  re- 
deem the  estate,  on  paying  the 
balance  due  on  the  execution,  the 
amount    paid    by   the    attorney, 
with    interest  and  costs.     Howel 
v.  Baker,  IV.  118 

50.  A  person  entrusted  with  business 
as     an    attorney   or     agent     for 
another,  ought  not  to  be  allowed 
to  make  that  business  an  object 
of  interest  or  profit  to  himself,  ib. 

51.  Whether  an  attorney  or  solicitor 
for  the  plaintiff  can  purchase  the 
property   of  the  defendant    sold 
under  execution,  for  his  own  ben- 
efit 1     QitfKrc.  ib. 

52.  If  a  guardian  or   other  trustee, 
lends  the  money  of  the  cestui  que 
trust,   without   due   security,  he 
will   be  responsible,  in  case   the 
borrower       becomes      insolvent. 
Smith  y.  Smith,  IV.  281 

53.  What  is  due  security  for  moneys 
loaned  by  a  trustee,  appears  to  be 
a  point  not  fully  settled.  ib. 
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54.  It  seems,   that,  in  general,  mere 
personal  securiiy  is  not  sufficient 
to  protect  the  tr  istee  from  respon- 
sibility, in  case  of  loss.  ib. 

55.  Where  a  guardian  took  promisso- 
ry notes  of  persons,  solvent  at  the 
time  of  taking  tne  account  before 
the  master,  under  a  decretal  order 
of  the  Court,  on  a  bill  filed  for  an 
account,   and   which   notes  were 
allowed  by  the  master,  and  cred- 
ited  to   the    guardian,   who   was 
ready   to    deliver  them   up;  the 
Court  confirmed  the  report  of  the 
master ;  the  notes  being  for  small 
sums,  for  rents,  &c.  and  the  credit 
and  course  of  business  according 
to  the  practice  of  the  testator,  in 
his  lifetime.  ib. 

56.  A  guardian  or  trustee  is  not  held 
to   account  for    any   neglect  or 
breach  of  duty  not  charged  in  the 
bill.  ib. 

57.  An  executor  or  trustee  is  not  al- 
lowed to  use  the  trust  money,  and 
retain  the  profits  arising  from  it. 
Brown  v.  Rickets,  IV.  303 

58.  If  a  trustee  or  executor  mixes  the 
trust   money  with   his  own,  and 
uses  it  in  his  business  or  trade, 
the  profits  of  which  are  not  known, 
he  must  pay  interest.  ib 

59.  Property  held  in  trust  does  not, 
in  case  of  the  bankruptcy  or  in- 
solvency of  the  trustee,  pass  to  his 
assignees.     Dexter  v.  Staoart, 

VII.  52 

60.  Where  D.  agreed  with  S.  to  sell 
and  convey  to  him  a  certain  quan- 
tity of  land,   and  for  whicn   S. 
covenanted  to  pay  25,000  dollars, 
in  a  certain  time ;  and  D.  gave  S. 
a  power  of  attorney  to  sell    and 
convey  the  land,  in  the  name  of 
D.,  &c.,  S.  covenanting  to  give 
D.  security  for  the  due  perform- 
ance of  his  contract,  and  to  in- 
demnify D.  &.C.;  and  8.  sold  par- 
cels of  the  land,  and  took  money? 
and  securities,  &,c.  from  the  pur- 
chasers :  Held,  that  S.  was  a  trus- 
tee, and  that  D.  had  an  equitable 
lien  on  the  proceeds  of  the  sales, 
and  on  the  securities,  &c.,  in  the 
hands  of  8.,  which  could  not  be 
defeated  by  the  assignment  of  S. 

ib. 
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63  A  trustee  who  purchases  a  judg- 
ment, affecting  the  trust  proper- 
ty, will  be  considered  as  purchas- 
ing it  in  his  character  as  trustee, 
and  will  not,  therefore,  be  allowed 
to  use  the  judgment  for  any 
purpose  incompatible  with  that 
character.  Hawley  v.  Mancius, 
VII.  174 

02.  Where  a  judgment  was  confessed 
by  A.,  as  security  for  debt,  &,c., 
in  favor  of  M.  &•  S.,  and  A.  after- 
wards assigned  his  property  to 
M.  Af  S.,  in  trust,  for  creditors, 
&,c.,  to  be  paid  in  the  order  the 
trustee  might  think  best,  &,c. : 
Held,  that  Jf.  4*  S.,  by  accept- 
ing the  trust,  waived  any  remedy 
under  the  judgment  for  their  own 
demands ;  and  that  the  lien  of  the 
judgment  was  preserved  merely 
to  give  priority  in  the  payment, 
and  to  guard  against  intervening 
liens.  to. 

Vide  BAILMENT.  CORPORATION.  EX- 
ECUTORS AND  ADMINISTRATORS. 
GUARDIAN  AND  WARD.  LIMITA- 
TION OF  ACTION.  NOTICE.  RE- 
CEIVER. 

When  chargeable    with    costs,    vide 
COSTS,  I. 

III.   Trustee's  accounts.     Allowances 
to,  and  charges  against  trustee. 

63.  Where  G.,  being  indebted  to  77., 
conveyed  to  W.  certain  bonds 
and  mortgages,  and  part  of  the 
lands  sold  under  the  mortgages, 
and  purchased  in  by  IV.,  in  trust 
to  sell  the  same  as  //.  might 
direct;  and,  "upon  payment  of 
such  sums  as  might  be  justly  due 
to  IV.,  in  relation  to  the  execu- 
tion of  his  trust,  or  that  he  might 
advance  or  become  liable  for,  to 
convey  to  //.  the  lands  and  pro- 
ceeds thereof,  and  to  assign  over 
to  //.  the  bonds  and  mortgages 
taken  by  VK,  and  which  might 
remain  in  his  hands,  "  after  his 
said  advances  and  lesponsibili- 
ties  were  secured  and  satisfied  ;" 
and  //.,  afterwards,  assigned  over 
all  his  interest  in  the  trust  estate 


to  his  sister  T.,  the  wife  of  G.,  to 
her  separate  use,  for  lift:,  with 
power  to  dispose  of  the  same  to 
and  among  her  children :  it  was 
held,  that  payments  made  by  the 
trustee  to  G.,  the  husband  of  T., 
the  cestuy  que  trust,  were  not 
chargeable  on  the  trust  fund  ;  nor, 
if  authorized  by  T.,  could  the 
trustee  be  allowed  the  benefit 
of  them,  in  his  account,  further 
than  what  was  actually  necessary 
for  the  support  of  herself  and 
children  ;  unless  it  appeared  that 
the  husband  had  applied  the  pay- 
ments to  the  specific  purposes  of 
the  trust.  Green  and  others  v. 
Winter,  1. 20 

64.  A  trustee  will  not  be  allowed  ftr 
expenditures  for  improvements  ol 
the  trust  estate,  though  made 
bona  fide,  as  in  building  houses 
and  mills,  clearing  land,  making 
roads,  &c.,  such  expenses  not 
being  within  the  purview  of  the 
trust,  which  was  to  sell  the  land 
to  raise  money  to  pay  off  encum- 
brances, &/c.,  and  to  restore  the 
residue.  He  is  entitled  only  to 
necessary  expenditures,  as  for  re- 
pairs, &c. ;  and  the  cestuy  qui 
trust  has  always  his  option  to 
take,  or  refuse,  the  benefit  or  loss 
of  the  unauthorized  act  of  his 
trustee.  ib. 

05.  Nor  will  the  purchase  and  sale  of 
stock,  hay,  grain,  and  farming 
utensils,  &-c.  be  taken  into  the 
account  of  the  trust  estate.  ib. 

GO.  Where  a  trustee,  though  called 
on  for  that  purpose,  refused  to 
exhibit  to  referees  appointed  by 
the  Court,  by  consent  of  parties, 
an  account  of  the  rents  ana  profits 
of  certain  parts  of  the  trust  es- 
tate, he  was  held  chargeable  with 
what,  in  the  opinion  of  the  ref- 
erees, such  parts  of  the  estate 
would  reasonably  have  produced. 

t'6. 

07.  Where  a  trustee  agreed  to  pur- 
chase and  pay  for  a  farm,  at  the 
request,  and  for  the  use,  of  the 
cestuy  qui'  tn/.<r,  out  of  the  pro- 
ceeds of  the  trust  estate ;  and  lie 
purchased  the  farm,  for  which  hf 
gave  his  bond,  secured  by  a  mort 
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gage  on  the  premises ;  but  when 
the  bond  became  due,  he  refused 
to  pay  it,  but  procured  a  foreclo- 
sure and  sale  of  the  farm,  by  the 
mortgagee,  at  a  loss  of  about  4, 000 
dollars,  the  trustee  was  held 
chargeable  for  this  loss,  and  all 
the  costs  of  the  suit.  Green  and 
others  v.  Winter,  I.  26 

58.  A  trustee  for  his  wife,  and  a  third 
person  who  had  purchased  of  the 
husband,  with  notice  of  the  trust, 
were  allowed  for  any  beneficial  or 
permanent  improvements  made 
on  the  estate.  Methodist  Episco- 
pal Church  v.  J agues  and  others, 
1.450 

fi9.  Where  an  assignee  of  property  in 
trust  for  the  benefit  of  the  credit- 
ors of  the  assignor,  having  re- 
ceived the  proceeds  of  the  prop- 
erty in  1801,  neglected,  for  many 
years,  to  distribute  the  fund 
among  the  creditors,  pursuant  to 
his  trust,  he  was  decreed  to  pay 
the  amount,  with  interest,  from 
the  time  he  received  the  money, 
and  all  the  costs  of  the  suit 
brought  by  the  creditors.  Gray 
v.  Thompson,  I.  82 

70.  Executors  and  other  trustees  are 
chargeable  with  interest,  if  they 
have    made    use    of  the   money 
themselves,   or  have   been  negli- 
gent,  either  in  not  paying  over 
the  money,  or  in  not  loaning  or 
investing  it,  so  as  to  render  it  pro- 
ductive.    Dunscomb  and  others  v. 
Dunscomb's  Executors,        I.  508 

S.  P.  Manning  and  others  v.  Man- 
ning's Executors,  1.  527 

71 .  The  time  from  which  interest  is 
to  be  charged,  in  case  of  negli- 
gence,  varies   according  to   cir- 
cumstances.       Dunscomb      and 
others  v.  Dunscomb's  Executors, 

1.508 

72.  Six  months  from  the  time    the 
money  was  received,  is  a  reason- 
able period,  in  most  cases,  from 
which  to  charge  interest  against 
the  trustee.  ib. 

<"3.  Though  the  general  rule  is,  that 
executors  must  pay  costs,  where 
they  pay  interest,  because  they 
are  in  default ;  yet,  where  the  de- 
visee, or  cestuy  que  trust,  demands 
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more  than  he  is  entitled  to  re- 
ceive, and  the  executor  properly 
submits  to  the  direction  ot  the 
Court,  he  will  not  be  compelled 
to  pay  costs.  ib. 

74.  If  a  trustee  negligently  suffer  the 
trust  moneys   to   be  idle,   he  is 
chargeable  with  simple   interest. 
Schieffelin  v.  Stewart  and  others, 

I.  020 

75.  If  he  convert  the  trust  moneys  to 
his  own  use,  or  employ  them  in  his 
business  or  trade,  he  is  chargeable 
with  compound  interest.  ib. 

76.  Where  an  administrator  employ- 
ed the  moneys  belonging  to  his 
intestate's  estate  in  trade,  for  his 
own  benefit,  of  the  profits  of  which 
he  refused  to  give  any  account, 
the  master,  in  stating  an  account, 
after  allowing  a  reasonable  time 
for  the  settlement  of  the  estate, 
charged  compoundinterest,  making 
annual  rests  in  the  accounts  for 
that  purpose,  which  was  confirm- 
ed by  the  Court.  ib. 

77.  A  trustee  is  not  chargeable  with 
more  than  he  has  received  of  the 
trust  estate,  unless  there  is  evi- 
dence of  gross  negligence,  amount- 
ing  to   wilful   default.       Osgood 
and  others  v.  Franklin  and  others. 

II.  1 

78.  If  a  person,  having  charge  of  the 
property  of  another,  so  confounds 
it  with  his  own  that  it  cannot  be 
distinguished,  he    must  bear   all 
the  inconvenience  of  the   confu- 
sion ;  if  he  cannot  distinguish  and 
separate  his  own,  he  will  lose  it; 
and  if  damages  are  given  to  the 
plaintiff,  the  utmost  value  of  the 
article   will   be   taken.     Hart  v. 
Ten  Eyck  and  others,          II.  62 

79.  Where   a  trustee  has  sold  land, 
contrary  to  his  ti  ust,   he   is  an- 
swerable for  its  value,  not  as  it 
existed  at  the  time  of  sale,  but  at 
the  time  of  filing  the  bill.  ib. 

80.  Where  a  trustee  sells  stock  con- 
trary to  his  trust,  the  cestui  que 
trust  is  entitled,  at  his  election-  to 
have  the   trust  replaced,   or   the 
produce  of  it,  with  the  highest  in- 
terest.   S.  C.  II.  117 

81.  Where  R.,   while  a   confidential 
clerk  of  P.,  took  bonds  and  note? 
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belo aging  to  P.,  without  his 
knowledge  or  permission,  which 
he  refused  to  return  or  give  an  ac- 
count of,  he  was  held  answerable 
for  the  whole  of  the  principal  and 
interest  due  on  the  securities, 
without  any  regard  to  his  dili- 
gence in  obtaining  payment,  or 
the  subsequent  solvency  of  the 
makers ;  it  appearing  that  the 
bonds  and  notes  were  good  about 
the  time  that  they  were  so  taken 
by  R.  Barrow  and  others  v. 
Rhinelandcr,  III.  614 

32.  A  person  who  receives  bonds  and 
notes  as  a  collateral  security  for 
a  debt,  is  bound  to  use  due  dili- 
gence, and  if  they  are  afterwards 
lost  through  his  negligence,   by 
the  insolvency  of  the  makers,  he 
is  chargeable  with  the    amount. 

ib. 

33.  Where  JR.  received  a  bond  from 
P.    as   collateral   security   for   a 
debt,  and  the  obligor  offered  to 
pay  him  the  amount  of  the  bond 
in  land,  at  a  certain  price,  as  the 
only  means    of  payment    in  his 
power,  which  R.  refused  to  ac- 
cept, although  requested  to  do  so 
by  P.,  and  the  obligor  afterwards 
became    insolvent,    whereby   the 
bond  was  wholly  lost,  R.  was  held 
chargeable  with  the  amount  of  the 
value  of  the  land  so  offered  him 
in  payment,   and   which    he  un- 
reasonably refused  to  accept,    ib. 

84.  Trustees  acting  with  good  faith, 
are  treated  with  liberality  and  in- 
dulgence. And  if  there  is  no 
wilful  misconduct  or  fraud  on  the 
part  of  a  trustee  or  executor,  he 
will  not  be  held  responsible  for 
a  loss,  especially  where  he  acts 
with  the  advice  of  counsel. 
Thompson  v.  Brown,  IV.  619 

3.1).  A  trustee  who  mixes  the  trust 
money  with  his  own,  and  uses  it 
in  his  business  or  trade,  the  profits 
of  which  are  not  known,  must  pay 
interest.  Brown  v.  Rickif.<, 

IV.  .303 

SO.  But  where  there  was  no  direction 
in  the  order  of  reference  to  the 
master,  to  inquire  into  the  use  and 
profit  of  the  fund,  and  he  had 
charged  the  paity  with  interest. 


the  report,  to  prevent  the  effect 
of  surprise  on  the  party,  was  re- 
committed to  the  master  to  take 
further  proofs  or  explanations, 
and  to  correct  any  mistakes,  ib. 

87.  Where  the  securities  held  by  a 
trustee,  are  directed  by  a  decree 
confirming  a  master's  report,  to 
be  assigned  to  the  cestui  que  trust, 
the  responsibility  c;f  the  trustee 
ceases ;  and,  there  having  been  no 
culpable  negligence  or  default  on 
his  part  in  taking  the  securities, 
he  is  not  to  be  charged  with  them, 
on  making  the  final  decree,  on  the 
equity  reserved,  though  they  may 
have  been,  perhaps,  impaired  by 
the  delay  of  the  litigation  between 
the  parties.     Smith  v.  Smith, 

IV.  445 

88.  If  a  decretal  order  of  reference  is 
silent  as  to  the  mode  of  calcula- 
ting interest,  and  the  master  does 
not  allow  annual  rests,  the  plain- 
tiff should  apply,  on  the  coming 
in  of  the  master's  report,  for  an 
order  on  the  master  to  report  his 
reasons  for  rejecting  the  claim,  or 
make  the  rejection  a  ground  of  ex- 
ception to  the  report.     If  he  does 
neither,  he  cannot,  on  the  final 
hearing,  on   the  equity  reserved, 
make  the  objection  to  the  report,  ib. 

89.  In  a   suit  by  a  cestui  que  trust 
against  his   trustees,   for   an  ac- 
count, &c.,  no  costs  were  allowed 
to  the  plaintiff;  the  conduct  of  the 
defendant  being  fair  and  honest, 
and  the  allegations  of  misconduct 
unfounded.  ib. 

90.  Payments  by  a  trustee  of  a  debt- 
or, after  a  bill  filed  by  a  director 
who  had  obtained  judgment  and 
issued    execution    against    such 
debtor,  or  after  notice  of  the  pri- 
ority of  right  acquired  by  such 
creditor,   are    made  in   his  own 
wrong,   and   of  no   avail  against 
such  creditor.     Spader  v.  Dams, 

V.  280 

91 .  If  two  trustees,  executors  or  guar- 
dians, join  in  a  receipt  for  money, 
it   is  presumptive  evidence    thai 
the    money    came    equally    into 
their   possession,   or    under    t'le 
control  of  both ;  and  there  must 
be  direct  and  positive  proof  to  re- 
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but  such  presumption :  the  an- 
swer of  the  defendant  is  not  suffi- 
cient for  that  purpose.  S/IoncU  v. 
Moncll,  V.  283 

92.  If  one  trustee  clearly  proves  that 
his  joining    in  the   receipt,    was 
necessary  and  merely  formal,  and 
that  the  money  was,  in  fact,  paid 
to  his  co-trustee,  without  his  di- 
rection or  consent,  and  that  it  was 
out  of  his  power  to  control  or  se- 
cure the  money,  he  will  not  be 
responsible.  ib. 

93.  Where,  by  any  act  or  agreement 
of  one  trustee  or  executor,  money 
gets  into  the  hands  of  his  co-trus- 
tee, or  co-executor,  both  are  an- 
swerable for  it.  ib. 

i>4.  Where  land  was  conveyed  to  the 
defendant,  in  trust  to  sell  the 
same  "  at  auction  or  otherwise, 
in  whole  or  in  parcels,  on  giving 
three  weeks'  notice  thereof: 
Held,  that  the  direction,  as  to  no- 
tice, applied  only  to  a  sale  by 
public  auction,  and  that,  the  trus- 
tee having  a  discretion,  a  private 
sale  by  him,  without  any  notice, 
was  valid.  Minuse  and  others 
against  Cox,  V.  441 

D5.  Where  a  trustee  is  directed  to  sell, 
on  giving  public  notice,  &.C.,  a  sale 
by  him,  without  such  notice,  will 
be  valid,  so  as  to  confer  a  good 
title  on  the  purchaser;  but  the 
trustee  will  be  responsible  for  any 
deficiency  in  the  price  below  the 
real  value  of  the  land  sold  by  him. 

ib. 

9<».  Where  there  is  no  unreasonable 
delay  by  a  trustee  in  applying 
the  trust  moneys,  according  to 
the  directions  of  the  trust  deed, 
and  he  does  not  apply  the  mon- 
eys to  his  own  use,  he  will  not  be 
charged  with  interest.  ib. 

97.  The  estate  of  C.  was  directed  to 
be  sold,  and  the  proceeds  to  be 
paid  to  T.  to  pay  encumbrances 
and  expenses,  and  the  residue,  in 
trust,  for  the  creditors  of  C.,  and 
the  surplus,  if  any,  in  trust  for  the 
wife  of  T. ;  T.  purchased  in  the 
whole  estate,  at  one  bid,  and,  by 
assuming  to  pay  their  debts,  pre- 
vented the  creditors  from  bidding, 
and  all  competition  at  the  sale, 
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so  that  the  real  value  of  the  es- 
tate, at  auction,  could  not  be  as- 
certained, nor  whether  any,  nor 
what  surplus  remained  in  trust 
for  the  wife ;  and  T.  continued  to 
hold  the  estate,  exclusively,  as  his 
own,  until  his  death  :  If  eld,  that 
the  wife  of  T.  was  entitled  to  con- 
sider the  land,  or  so  much  thereof 
as  remained  unsold  to  pay  the 
debts  of  C.  as  her  own,  discharged 
from  any  claim  of  the  husbaiioor 
his  heirs.  Evert  son  v.  Tappen, 
V.  497 

98.  Compound  interest  is  not  allowed 
in  favor  of  a  trustee,  though  it  is 
sometimes  permitted  against  him, 
when  he  refuses  to  disclose  the 
profits  he  has  made  out  of  the 
trust  property.  ib. 

99.  An  executor  or  trustee  cannot 
buy  in  land  of  the  testator,  on  a 
sale  under  an  encumbrance,  for 
his  own  benefit.  ib. 

100.  A  person  to  whom  the  adminis- 
tratrix committed  the  entire  pos- 
session and  management  of  the 
estate  of  the  intestate,  and  who 
admitted   that  he  accepted  the 
agency  from  motives  of  benevo- 
lence, and  as  a  friend  and  relation 
of  the  family,  is  not  entitled  to 
commissions  on  moneys  received 
and  paid  by  him,  nor  any  allow- 
ance for  his  services  in  relation 
to  the  estate.   Main  v.  Roosevelt, 

V.  534 

101.  Such  an  agent  or  trustee  is  not 
chargeable     with     interest     on 
moneys  belonging  to  the  estate 
received  by  him  under  the  direc- 
tion of  the  administratrix.        ib. 

102.  But  if  he  assumes  to  act  as  guar- 
dian of  the  infant  heirs,  and  re- 
ceives the  rents  and  profits  of  the 
real  estate,  he  is  chargeable  with 
interest.  ib. 

103.  A  trustee  who  suffers  funds  to 
pass  improperly  into  the  hands 
of  his  co-trustee,   is   chargeable 
for  any  loss  arising  from  such 
negligence,  or   abuse   of  trust. 
Mumford  v.  Murray,  VI.  1.  452 

104.  A  defendant  who  suffered  moneys 
received  under  an  order  in  favor 
of  himself  and  the  plaintiff,  as 
partners,    to    be    blended    with 
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nuneys  received  by  him  under  a 
subsequent  trust  deed  to  him  and 
another,  to  pass  into  the  hands 
of  his  co-trustee*  was  held  ac- 
countable to  the  plaintiff  not- 
withstanding the  plaintiff,  as  one 
of  the  cestui  que  trusts,  had 
joined  in  a  discharge  of  such  co- 
trustee,  but  without  any  knowl- 
edge of  the  fact  of  the  first 
money  being  blended  with  the 
trust  moneys.  ib. 

105.  A  trustee  is  not  entitled  to  com- 
missions, ib. 

106.  -A  trustee  who  mingles  the  trust 
money  with  his  own,  and  uses  it 
as  his  own,  must  pay  interest. 

ib. 

JD7.  A  trustee  who  has  made  ad- 
vances, in  good  faith,  for  the  ben- 
efit and  protection  of  the  trust 
estate,  as  paying  taxes  on  the 
property,  is  entitled  to  look  to 
the  estate,  in  the  first  instance, 
leaving  the  cestui  que  trusts  to 
their  remedy,  if  any,  against  the 
grantor  in  the  trust  deed,  by 
substitution ;  and  the  trustee 
having  paid  off  encumbrances 
on  the  trust  estate,  and  taking  an 
assignment  of  them  to  himself, 
is  entitled  to  his  indemnity  out 
of  the  property  so  redeemed  by 
him.  Murray  v.  De  Rottenham, 
VI.  52 

108.  A  trustee,  acting  in  good  faith, 
is  entitled  to  a  prompt  indemni- 
ty for  his  necessary  disburse- 
ments and  expenses,  and  has  a 
Ken  on  the  trust  property  for 
them.  ib. 

Vide.  DEBTOR  AND  CREDITOR.  EX- 
ECUTOR AND  ADMINISTRATOR. 
LOAN  OFFICERS.  VENDOR  AND 
PURCHASER. 

IV.  Expenses  and  compensation  of  a 
trustee. 

10!).  A  trustee  cannot  demand  a  com- 
pensation for  services,  beyond 
what  is  founded  on  the  positive 
agreement  of  the  parties.  Green 
ami  others  v.  Winter,  1.27 

8.  P.  Manning  and  othei's  v.  Man- 
ning's Executors,  I.  527 
VOL.  VII. 


110.  And  where  a  trustee,  who  was  a 
counsellor  at  law,  was  to  be  al- 
lowed for  "  all  his  advances  and 
responsibilities,"    it    was  held. 
that  though  he  was  entitled  to  a 
liberal  indemnity  for  his  expenses 
and   responsibilities  .ncurred  in 
the  due  and  faithful  execution  of 
his  trust,  yet  he  was  not  entitled 
to  a  counsel  fee,  as  a  general  re- 
tainer, nor  for  any  thing  more 
than  what  is  understood,  in  the 
language  of  a  Court  of  equity,  to 
be   "just   allowances."      Green 
and  others  v.  Winter,  I.  27 

111.  A  trustee  is  not  entitled  to  com- 
missions on  sales   of   the  trust 
property,  or  on  moneys  received 
and  paid  by  him,  or  any  com- 
pensation for  his  care  and  pains 
in  executing  the  trust  ;  but  he  is 
entitled  to  an  allowance  per  diem 
for   his  time,    and    expenses  of 
travel,  &LC.  ib. 

112.  So,  an  executor  is  not  entitled 
to   compensation,    unless   given 
by  the  will.  Manning  and  other* 
v.  Manning's  Executors,    I.  527 

113.  Whether  an  agreement  with  the 
cestuy  que  trust,  subsequent  to 
the  creation  of  the  trust,  or  death 
of  the  testator,  for  the  allowance 
of    a    commission,     be     valid  ? 
Quaere.   S.  C.  I.  532 

TURNPIKE. 

Where  a  turnpike  company,  incor- 
porated with  the  exclusive  privi- 
lege of  erecting  toll  gates  and  re- 
ceiving toll,  had  duly  opened  and 
established  the  road  with  gates, 
&c.  ;  and  certain  persons,  with  a 
view  to  avoid  the  payment  of  toll, 
opened  a  by-road  near  the  turn- 
pike, and  kept  it  open  at  their 
own  expense  for  the  use  of  the 
public,  by  which  travellers  were 
enabled  to  avoid  passing  through 
the  gate  and  paying  toll  to  the 
plaintiffs;  the  Court  granted  a 
perpetual  injunction  to  prevent 
the  defendants  from  using,  or  al- 
lowing others  to  use,  such  r<>:ul, 
and  ordered  the  same  to  bo  shut 


up.      Croton  Turnirihc.    .-'/i/w/iJ/ 
v.  Ryder  and  oihcrf,  I.  01  ' 
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C. 

ULSTER  AND  ORANGE 
BRANCH  TURNPIKE  COM- 
PANY. 

According  to  the  true  construction  of 
the  Act  to  amend  the  act,  entitled 
an  act  to  incorporate  the  Ulster 
and  Orange  Branch  Turnpike 
Company,  (sess.  40.  ch.  213.  s.  2.) 
the  owners  of  lands  assessed  under 
the  act,  are  entitled  to  make  the 
road  through  their  own  lands, 
under  the  inspection  of  the  com- 
pany, by  the  first  of  August 
next  after  the  assessment  is  made 
and  completed.  Couch  v.  Ulster 
and  Orange  Branch  Turnpike 
Company,  IV.  26 

Vide  INJUNCTION,  IV.  V. 

USE. 

The  4th  section  of  the  statute  of  uses, 
(sess.  10.  ch.  37.  1  R.  L.  72.) 
rendering  lands  liable  to  execu- 
tion against  the  cestuy  que  use  or 
cestuy  que  trust,  applies  only  to 
those  fraudulent  and  covenous 
trusts  in  which  the  cestuy  que 
trust  has  the  whole  real  and  bene- 
ficial interest  in  the  land,  and  the 
trustee  the  mere  naked  and  formal 
legal  title.  Bogart  v.  Perry  and 
otjiers,  I.  52 

USURY. 

1.  An  injunction  will  not  be  granted 
against  a  judgment  at  law,  on  a 
charge  of  usury,  where  the  party 
seeks  a   discovery  of  the  usury, 
and  a  return  of  the  excess  beyond 
the  lawful  interest ;  for  the  usury 
would  have  been  a  good  defence 
at  law ;  and  no  reason  was  given 
why  the  defendant  did  not  seek 
the  discovery  while  the  suit  at  law 
was  pending.    Lansing  v.  Eddy, 

I.  49 

2.  On  a  bil.  for  discovery  on  a  charge 
of  usury,  an  injunction  will  not 
be  granted,  to  stay  proceedings 
at  law  on  the  notes,  or  usurious 
contract,     unless    the      plaintiff 
tenders,  or  brings  into  Court,  the 
money  actually  lent,  and  the  law 
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ful   interest  thereon.   Rogeis   v. 

Rathbun,  1. 367 

S.  P.    Tapper  and  another  v.  Powell 

and  others,  I.  43!) 

3.  If,  on  application  for  a  loan  of 
money,  the  sale  of  shares  in  an 
insurance    company,  at   par,  is 
made  the  condition  of  the  loan, 
when  the  shares  are,  in  fact,  be- 
low par,  the  transaction  is  usuri- 
ous. Eagleson  v.  Shotwell,  I.  536 

4.  And  if  it  be  impossible  tc  ascer- 
tain the  cash  value  of  the  shares, 
the  company  having  failed,  the 
sale  will   be  rescinded,  and  the 
mortgage  taken  by  the  lender  or- 
dered to  stand  as  security  only 
for  the  cash  lent,  and  the  interest 
thereon.  ib. 

5.  A  creditor  is  not  allowed  to  make 
it  a  condition  of  a  loan,  that  he 
shall  receive  a  compensation  for 
his    services    in    procuring    the 
money,  as  the  allowing  such  a  de- 
mand would  have  a  tendency  t<? 
usury  and  oppression,  if  it  be  not 
usury  in  itself.    Hine  v.  Handy, 

Hi 

6.  This  Court  will  order  a  defendant 
to  account  for  moneys  overpaid, 
beyond  the  legal  interest,  in  pur 
suance  of  an  usurious  contract. 
Dcy  v.  Dunham,  II.  182 

7.  The  defendant,  at   the   hearing, 
cannot  avail  himself  of  the  limita- 
tion in  the  act  against  usury,  un- 
less the  same  has  been  pleaded  or 
insisted  on  in  his  answer.          ib. 

8.  Where   the  defendant  advanced 
his  notes  to  the  plaintiff,  for  his 
notes  for  the  same  sums,  payable 
at  or  near  the  same  periods,  for 
which  exchange    the    defendant 
received  a  commission  of  two  and 
a  half  per  cent,  on  the   amount, 
and  the  notes,  when  they  became 
due,  were  renewed,  and  new  notes 
given  in  exchange,   and  this  re- 
newal and  exchange  were  repeat- 
ed many  times,  and  the  defend 
ant,  on  each  renewal    and    ex- 
change,  received   a   commission 
of  two  and  a  half  per  cent.,   but 
which  was  less  than  the  lawful  in 
terest  on  the  amount  of  the  notes 
for  each  time  they  had   to  run ; 
this  was  held  not  to  be  usury,  bul 
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a  compensation  only  for  a  loan  of 
credit  and  risk.  ib. 

9  Where  the  plaintiff  was  sued  at 
law,  on  notes  alleged  by  him  to 
be  usurious,  and  he  suffered  a 
verdict  and  judgment  to  be  taken 
against  him,  without  making  a 
defence,  or  applying  to  this  Court, 
on  a  bill  of  discovery,  in  due  sea- 
son, he  was  held  concluded,  and 
not  entitled  to  relief.  Thompson 
v.  Berry  and  Van  Buren, 

III.  395 

10.  An  assignment  of  a  debt,  usurious 
in  its  creation,  to  a  third  person, 
who  has  knowledge  of  the  origi- 
nal transactions,  will  not  cover  it 
from  the  scrutiny  of  the  Court. 

ib. 

11.  And  where  sufficient  ground  ap- 
peared to  support  the  charge  of 
usury,  a  reference  was  ordered  to 
a  master,  to  take  an  account,  &c. 

ib. 

12.  Utility    and    policy     of    usury. 
S.  C.  III.  399 

13.  Where  D.  lent  F.  his  promissory 
notes,  and  received  the  promisso- 
ry notes  of  F.  for  the  same  amount 
in  exchange,  and  also  a  commis- 
sion of  two  and  a  half  per  cent., 
which  exceeded  the  legal  interest 
for  the  time  the  notes  had  to  run, 
the  transaction    was  held   to   be 
usurious,  and  the  notes  and  other 
securities    given    by    F.,     void. 
Fanning  v.  Dunham,          V.  122 

14.  If  the  lender  of  money,  on    an 
usurious  contract,    seeks  to  en- 
force his  securities  in  this  Court, 
and    the   borrower    sets  up    the 
usury  as  a  defence,  and  proves 
it,  the  securities  will  be  declared 
void,  and  ordered  to  be  delivered 
up  and  cancelled.  Hi. 

15.  But  where  the  lender  has  proceed- 
ed at  law,  and  recovered  a  judg- 
ment, on  a  bond  and  warrant  of  at- 
torney, or  is  proceeding  to  fore- 
close a  mortgage,  by  virtue  of  the 
power  of  sale,  under  the  statute, 
without  the  aid  of  this  Court;  ana 
the  borrower  files  his  bill  for  relief 
against  the  judgment,   or  other 
!«•-•  .1 1  securities,  on  the  ground  of 
usury,  he  must,  before  he  can  be 
entitled  to  relief,  pay,  or  offer  to 


pay,  the  principal  ai<d  interest 
lawfully  due ;  and  that,  whether 
the  usury  be  established  by  proof, 
or  be  admitted  in  the  defendant's 
answer.  ib. 

16.  Practice  of  Courts  of  law,  in  in- 
terfering to  set  aside  judgments 
by  confession  on  bonds  and  war- 
rants of  attorney,  on  the  ground 
of  usury.  V.  137 

17.  Where   a   party  to    a  judgment 
entered  upon  a  warrant  of  attor- 
ney,  voluntarily   waives   his  de- 
fence on  the  ground  of  fraud  or 
usury,    and    releases    the    other 
party,   a    subsequent    purchaser 
under   him,   with   notice   of   the 
judgment,  will  not  be  allowed  to 
impeach  it,  or  to  investigate  the 
merits  of  the  original  transaction, 
between     the    original      parties. 
French  v.  Shotwdl,  V.  555 

18.  As,  where  a  party  against  whom 
a  judgment  had  been  entered  by 
confession,  or  warrant  of  attorney, 
founded  on  an  usurious  considera- 
tion, filed  a  bill  for  relief  against 
the  judgment,  on  the  ground  of 
usury ;  and,  afterwards,  volunta- 
rily consented  to  a  deciee    dis- 
missing the  bill,  with  costs:  //</</. 
that  a   subsequent    purchaser  of 
the  land  on  which  the  judgment 
was  a  lien,  could   not  impeach  it 
on  the  ground  of  usury  or  fraud. 

& 

19.  The    act  for  preventing  usury 
(sess.  10:  ch.  13.  1  N.  R.  L.  !>4.'; 
contains  no  limitation  to  a  suit, 
at  the  instance  of  the  party  ag- 
grieved, to  compel  the  defendant 
to  discover  and  refund  the  usuri- 
ous excess  of  interest  paid ;  pro- 
vided no  qui  tarn  or  popular  action 
has  been  commenced  by  a  third 
person  under  the  act,  previous  to 
filing  the  plaintiff's  bill.     Palimr 
v.  Lord,  VI.  !».-, 

20.  A   plea,  therefore,  in  Inr  of  tin; 
suit,  that  the  plaintiff  did   n  >t  tile 
his  bill  within  one  year  after  the 
usurious  interest  was  paid,  is  had. 

ib. 

21.  Before  the  statute,  the  party  ag- 
grieved had  a  right  of  action  at 
common  law,  to  recover  back  lln; 
surplus  beyond  the  principal  and 
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legal  interest :  the  second  section 
of  the  statute,  therefore,  does 
not  give  a  new  right  of  action, 
though  it  omits  the  penalties  and 
forfeitures  contained^  in  the  Eng- 
lish statute.  Palmer  v.  Lord, 
VI.  95 

12.  The  right  of  the  party  aggrieved 
to  bring  an  action,  after  one  year, 
may  be  lost,  by  the  interference 
of  the  popular  action,  given  by 
the  statute ;  but,  until  such  pop- 
ular action  has  been  commenced, 
and  a  right  has  attached  in  a  third 
person,  it  seems,  that  the  party 
aggrieved  may  bring  his  action ; 
and  his  right  to  the  surplus  of 
interest  will  be  fixed,  so  that  a 
papular  action,  brought  after- 
wards, cannot  be  sustained,  though 
within  the  second  year ;  and  if  no 
such  popular  action  is  brought 
within  the  second  year,  the  right 
of  action  continues  in  the  party 
aggrieved,  subject  only  to  the 
general  limitation  of  actions  at 
law.  ib. 

23,  To  render  a  transaction  usurious, 
there  must  be  an  unlawful  or  cor- 
rupt intention  confessed  or  proved. 
Nourse  v.  Prime,  VII.  69 

24.  A  charge  of  a  commission  of  a 
half  per  cent,  by  a  stock  and  ex- 
change broker,  in  addition  to  the 
lawful  interest  on  advances  made 
on  a  deposit  of  stock,  as  a  com- 
pensation    for     transacting     the 
business,  is  not  usurious.  ib. 


(JTICA     INSURANCE    COMPA- 
NY. 

Admitting  that  the  Utica  Insurance 
Company  have  no  banking  pow- 
ers, and  that  notes  and  securities 
for  the  payment  of  money  to 
them,  as  a  banking  association, 
are  void  by  the  act,  (sess.  36.  ch. 
71.)  yet  a  bond,  and  judgment 
Confessed  thereon,  by  the  makers 
of  a  note  discounted  by  the  com- 
pany, for  the  indemnity  and  se- 
curity of  the  endorser,  without 
any  fraudulent  intent  to  evade  the 
law,  are  valid.  Parker  v.  Roch- 
tstct  IV.  329 

Q28 


V. 

VENDOR    AND    PURCHASER 

1.  A  vendor  has  a  lien  on  the  estate 
sold    for    the    purchase    money, 
while   the  estate  is  in  the  hands 
of  the  vendee,  and  when  there  is 
no  contract  by  which  it  may  be 
implied  that  the  lien  was  not  in 
tended  to   be   reserved.     Garson 
v.  Green  and  others,  I.  308 

2.  Prima  facie,  the  purchase  money 
is  a  lien,  and  it  lies  on  the  vendee 
to   show   the  contrary ;   and   the 
death  of  the  vendee  does  not  alter 
or  defeat  the  lien.  ib. 

3.  Nor  does  the  taking  a  promissory 
note    for    the    purchase    money 
affect   the   lien ;    and    if  part    be 
paid,  the  lien  is  good  for  the  resi- 
due ;  and  the  vendee  is  a  trustee 
for  what  is  unpaid.  ib. 

4.  A  Us  pendens,  duly   prosecuted, 
i&  notice  to  a  purchaser,  so  as  to 
affect  and    bind    his  interest   by 
the  decree ;  and  the  pendency  of 
the  suit  is  deemed  to  commence 
from  the  service  of  the  subpoena, 
after    the   bill   is   filed.     Murray 
Sf    Winter  v.   Ballou   4*  Hunt, 

I.  566 

5.  If  a  purchaser  has   notice  of  a 
trust  at  the  time  of  purchase,  he 
himself  becomes  a   trustee,  not- 
withstanding the  consideration  he 
has  paid.  ib. 

6.  A  purchaser  of  land  buys  at  his 
peril,  and  is  bound  to  look  to  the 
title  and  the  competency  of  the 
vendor.  ib. 

7.  A  purchaser  of  land   chargeable 
with  constructive  notice  only,  by 
means  of  a  Us  pendtns,  is  not  to 
be  charged  with  costs,  there  being 
no  actual  fraud,  though  the  pur- 
chase is  set  aside  on  the  ground 
of  the  implied  fraud.  ib. 

8.  Where  a  trustee,  pending  a  suit 
against  him,  for  a  breach  of  trust, 
fraudulently  sells  the  trust  estate, 
and  assigns  the   securities  taken 
for  the  purchase  money,  the  ces- 
tui  que  trust  may  either  take  the 
land,   and   disaffirm  the   sale,   or 
affirm  the  sale,  and  take  the  bond 
and   mortgage,  or  other  securities 
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assigned  ;  he  cannot  have  both, 
but  must  make  his  election.  Mur- 
ray and  Winter  v.  Lylburn  and 
others,  II.  441 

9.  A  purchase,  pc.ndc.nte.  lite,  of  the 
subject  matter  of  controversy, 
does  not  vary  or  affect  the  rights 
of  the  parties  to  the  suit.  ib. 

10.  A   purchaser   of  land,    who   has 
paid  part  of  the  purchase  money, 
and  given  a  bond  and  mortgage 
for  the  residue,  and  is  in  the  un- 
disturbed possession,  will  not  be 
relieved   against  the  payment  of 
the  bond,  or  proceedings  on  the 
mortgage,  on  the  mere  ground  of 
a  delect   of  title,  there  being  no 
allegation  of  fraud,  nor  any  evic- 
tion, but  must  seek  his  remedy  at 
law,  on  the  covenants  in  his  deed. 
Abbott  v.  Allen,  II.  519 

11.  If  there  be  no  fraud,  and  no  cove- 
nants taken  to  secure  the  title,  the 

Eurchaser  has  'no  remedy,  on   a 
lilure  of  his  title,  either  at  law, 
or  in  equity.     S.  C.  II.  523 

12.  Where  the  vendee  gave  a  bond 
and  mortgage  to  secure  the  pur- 
chase  money,  and  an  action  of 
ejectment  was  afterwards  brought 
against  him  by  a  person  claiming 
a  paramount  title,  and  the  vendor 
brought  a  suit  on  the  bond,  and 
advertised  the  premises  for  sale, 
under  a  power  contained   in  the 
mortgage,  the  proceedings  on  the 
bond  and  mortgage  were  ordered 
to  be  stayed    until  the  action  of 
ejectment  against  the  vendee  was 
determined,   and   the  further  or- 
der of  the  Court.    Johnson  and 
others  v.  Gere,  II.  546 

3.  Where  a  bill  was  filed  against  a 
trustee  for  an  account,  and  that 
he  should  convey  to  the  ccstui 
que  trust  the  trust  estate  held 
by  him,  describing  the  same  as 
"divers  land  in  Cosbifs  Manor, 
in  the  patent  of  Springfield,  and 
certain  tracts  or  parcels  of  land 
in  the  Oriskany  Patent,"  &c.  ; 
and  the  trustee,  previous  to  the 
filing  of  the  bill,  sold  some  of 
the  land  to  S.,  and  took  a  mort- 
gage for  the  purchase  money,  in 
his  individual  name,  and  assigned 
the  bond  and  mortgage  to  //., 
and  8.,  who  purchased,  without 


any  knowledge  of  the  trust  after 
wards,  and  after  the  filing  ot  tne 
bill,  paid  the  bond  and  mortgage 
to  //.,  without  an}'  actual  notice 
of  the  pending  of  the  suit  against 
the  trustee,  or  of  the  trust :  Held, 
that  8.  was  chargeable  with  no- 
tice of  the  pendency  of  the  suit 
and  of  the  facts  stated  in  the  bill ; 
and  that  the  description-  of  the 
lands,  though  general,  was  suffi- 
cient to  put  him  on  inquiry  ;  and 
therefore,  good  notice  to  him  that 
the  lots  which  he  purchased  were 
part  of  the  trust  estate.  Green 
v.  Slayter  and  others,  IV.  38 

14.  But   as  the   trustee,  no   receiver 
having  been  appointed,  had  a  le- 
gal authority  to  receive  payment 
of  the  mortgage,  the  payment  by 
S.  to  him,  and  to  H.  his  assignee, 
was  good  ;  for  nothing  but  notice 
in  fact,  in  such  a  case,  can  pre- 
vent a  payment  by  the  debtor  to 
the  legal  owner  of  the  bond.     ib. 

15.  Where  one  person  bids   for   an- 
other, at  auction,   but  does  not, 
at  the   time  the  lot  is  knocked 
down  to  him,  nor  on  the  day  of 
sale,  disclose  to  the  vendor,  nor 
to  the  auctioneer,  the  name  of  his 
principal,  he  is  responsible  as  the 
purchaser.     M'Comb  v.  Wright, 

IV.  65!) 

16.  If  there  is  any  doubt  or  difficul- 
ty as  to  the  title,  it  will  be  refer- 
red to  a  master,  to  examine  and 
report  thereon.  ib. 

17.  An  auctioneer  is  an  agent  lawful- 
ly authorized  by   the   purchaser 
of  lands  or  goods  at  auction,  t<» 
sign  the  contract  of  sale  for  him, 
as  the  highest  bidder.  ib. 

18.  And    writing    his   name,   as  tin- 
highest  bidder,  in  the   tiu-innr<in- 
dum  of  sale,  by   the   auctioneer, 
immediately  on  receiving  his  bid, 
and  knocking  down  the  hammer, 
is  a  sufficient  signing,  within  the 
statute  of  frauds,  to  bind  the  pur- 
chaser, ib. 

19.  A  vendor  of  land,  selling  in  goo*1 
faith,  is  not  responsible  ror   the, 
goodness  of  his  title,  beyond  tne 
extent    of   the    covenant   in   the 
deed.     Go?crntur  \.    l-llmrndurj , 

V.  75) 

'•20.  Goods  were  sold  at  auction,  in  the 
899 
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city  of  New-  York,  to  be  paid  for 
in  approved  endorsed  notes,  at 
four  and  six  months  ;  and  it  is  the 
usage  in  that  city,  where  goods 
are  so  sold,  to  deliver  them  to  the 
buyer  when  called  for,  and  for  the 
vendors,  afterwards,  to  send  for 
the  notes.  The  vendee  of  goods 
at  auction,  after  he  had  received 
the  goods,  and  before  he  was  call- 
ed on  for  the  notes,  according  to 
the  terms  of  sale,  stopped  pay- 
ment, and  assigned  the  goods, 
with  other  property,  in  trust,  to 
pay  certain  favored  creditors  : 
Held,  that  the  delivery  of  the 

goods,  by  the  vendors,  was  con- 
itional,  and  the  vendee  a  trustee 
for  them,  until  the  notes  were  de- 
livered ;  that  the  assignment  by 
the  vendee  was  voluntary  and 
fraudulent,  and  did  not  defeat  the 
equitable  lien  of  the  vendors  ; 
there  being  no  intervening  pur- 
chaser, for  a  valuable  considera- 
tion, without  notice.  Haggcrty\. 
Palmer,  VI.  437 

Notice  to  purchasers,  vide  MORTGAGE, 
II.     NOTICE. 

Vide  AGREEMENT,  III.  CONTRIBU- 
TION. FRAUDULENT  CONVEY- 
ANCE. PURCHASER.  USURY. 


VOLUNTARY     CONVEYANCE. 

Vide  AGREEMENT,  I.  DEED,  I.  II. 
FRAUDULENT  CONVEYANCES. 
NOTICE.  SETTLEMENT. 


w. 

WAR. 

Not  a  grou-nd  for  suspending  the  ad- 
ministration of  justice,  vide  MORT- 
GAGE, III. 

WARD. 
Vide  GUARDIAN. 

Of  the  Court  of  Chancery,  vide  IN- 
FANT. 

WASTE. 

Vide    INJUNCTION,    II 
230 


WATER  COURSE. 

Vide    INJUNCTION,    IV.      PR£#CUIP 
TION.    STREAM  OF  WATA-U. 

WIFE'S    EQUITY 
Vide  BARON  AND  FEME. 

WILL. 

1.  S.,  being  about  to  sail  on  a  voyage 
to  the    West  Indies,  where  he  af- 
terwards died,  addressed  a  letter 
to  M.,  containing   the   following 
clause:  "A  thousand  accidents 
may  occur  to  me,  which  might 
deprive  my  sisters  of  that  protec- 
tion which  it  would  be  rny  study 
to  afford ;   and,   in  that  event,  I 
must  beg,  that  you  will  attend  to 
putting  them  in  possession  of  two 
thirds  of  what  I  may  be  worth, 
appropriating  one  third   to  Miss 
C.  and  her  child,  in  any  manner 
that  may   appear   most  proper." 
This  was  hem  to  be  a  valid  will, 
especially     after     it     had    been 
proved  as  the  last  will  of  S.,  by 
the  surrogate,  and  administration 
granted   with   the   will  annexed ; 
and  that  C.,  and    her  son,  were 
each  entitled  to  a  moiety  of  one 
third  of  the  personal  estate  of  the 
testator,  in  the  hands  of  the  ad- 
ministrator.    Morrell  and  others 
v.  Dickey,  I.  153 

2.  Where  a  testator  directed  his  real 
estate  to  be  sold  by  his  executors, 
and  the  proceeds  to  be  put  out  at 
interest,  on   good    security,    and 
the  interest  to  be  annually  paid, 
in  equal   proportion,  tc  A.,   B., 
and  C.,  and  the  survivors  of  them, 
without   limitation    of  time,    but 
was  silent  as  to  any  further  dis- 
position as  to  the  principal  or  re- 
siduum  of   his   real   estate ;   this 
was  held  to  be  a  bequest  of  the 
principal  as  well  as  the  interest; 
it  being  apparent,  from  the  intro- 
ductory, and  other  clauses  in  the 
will,  that  the  testator  did  not  in- 
tend to  die  intestate  in   that   re- 
spect.    Earl  and  others  v.  Grim, 

I.  4!M 

3.  The  introductory  part  of  the  will 
has  some  effect  in   the  construc- 
tion of  the  subseauent   devises 
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bat  the  intention  manifested  in 
the  introductory  part  is  not  alone 
sufficient,  without  an  actual  de- 
vise. S.  C.  I.  498 

1.  But  if  it  be  apparent,  from  the  in- 
troductory part,  that  the  testator 
meant  to  dispose  of  the  whole  of 
his  property,  and  the  expressions 
in  the  residuary  clause  may  in- 
clude the  whole,  they  are  to  be 
taken  in  the  largest  sense,  in  order 
to  correspond  with  the  introduc- 
tory part.-  ib. 

5.  The  words  of  a  will  are  to  be  con- 
strued according  to  their  natural 
sense,  unless  some  obvious  incon- 
venience or  incongruity  would 
arise  from  such  construction. 
Roosevelt  and  others  v.  Thurman, 
1.220 

6'.  Where  the  testator  bequeathed  to 
his  wife  all  the  rest,  residue  and 
remainder  of  the  moneys  belong- 
ing to  his  estate,  at  the  time  of 
his  decease,  it  was  held  that  the 
word  moneys  must  be  understood, 
in  its  legal  and  popular  sense,  to 
mean  gold  and  silver,  or  the  law- 
ful currency  of  the  country,  or 
bank  notes,  where  they  are  known 
and  used  in  the  market  as  cash, 
or  money  deposited  in  bank  for 
safe  keeping;  and  not  to  compre- 
hend promissory  notes,  bonds, 
and  mortgages,  or  other  securi- 
ties ;  there  being  nothing  in  the 
will  itself  to  show  that  the  testator 
intended  to  use  the  word  in  that 
extended  sense.  Mann  and  others 
v.  Executors  of  Mann,  I.  231 

7.  Plate  used  in  the  family  passes 
under  a  devise  or  conveyance  of 
"  household  goods  or  furniture." 
Ilium  and  others  v.  Winthrop  and 
others,  I.  329 

$.  A  testator  bequeathed  legacies  to 
each  of  his  seven  children,  "  to 
be  paid  out  of  the  bulk  of  his  es- 
tate ;  "  and  if  the  executors  found 
that  the  estate  fell  short  of  the 
amount  of  legacies,  then  they 
were  to  make  an  abatement  in 
proportion ;  and  he  afterwards 
directed  that  so  much  of  his  real 
estate  as  should  be  necessary 
to  furnish  the  sums  bequeathea, 
should  be  sold  at  public  auction, 
when  his  childrer  should  attain 


full  age,  and  the  remainder  he 
leased  by  his  executors;  and  that 
when  the  youngest  child  arrived 
at  full  age,  all  his  real  estate  and 
property,  not  otherwise  disposed 
of,  should  be  sold,  and  the  pro- 
ceeds, with  the  amount  of  the 
personal  property,  be  divided 
among  his  children,  &c.  It  was 
held,  that  the  intention  of  the  tes- 
tator, as  collected  from  the  will, 
was,  that  his  executors  were  the 
persons  to  sell,  and  that  the  sole 
acting  executor  had  power  to  sell 
the  real  estate  under  the  will. 
Davoue,  v.  Fanning  and  others, 
II.  252 

9.  The  real  estate  is  not  charged 
with  the  payment  of  legacies,  un- 
less the  intention  of  the  testator, 
to  that  effect,  is  expressly  de- 
clared, or  clearly  to  be  inferred 
from  the  language  and  disposi- 
tions of  the  will.  Lupton  ana 
Pearsall  v.  Lupton  and  others, 
II.  G14 

10.  The  usual  clause  devising  all  the 
rest  of  his  real  and  personal  es- 
tate, not  before   devised,  is  not 
sufficient  to  show  an  intention  to 
charge  the  real  estate ;  nor  is  the 
mere  direction  that  all  debts  and 
legacies  are  to  be  paid.  ib. 

11.  But  if  the  real  estate  be  devised, 
"  after  payment  of  debts  and  lega- 
cies," it  is  charged  with  the  pay- 
ment of  them.  16. 

12.  After  making  his  will,  the  testator 
conveyed  his  share  of  the  real  es- 
tate under  the  will  of  his  deceased 
father,  and  which   made   part  of 
the   testator's   real  estate  devised 
to  his  children,  to  trustees,  to  pay 
the  debts  of  his  father,  and  then 
in  trust  for  the  devisees  of  his  fa- 
ther,  and    their   representatives : 
field,  that  this  subsequent  con- 
veyance, being  for  the  mere  pur- 
pose of  paying  debts,  was  not  a 
revocation  of  the  will  beyond  that 
particular  purpose  ;  but  the  trust, 
as  to  the  residue,  was  for  the  de- 
visees, and  not  for  the  heirs  of  the 
testator.     JAvingston  v.  Living- 
ston and  others,  III.  148 

13.  A  subsequent  conveyance  by  the 
testator,  in  trust  for  the  pay  mem 
of  debts,  and  the  residue  lor  the 
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testator,  and  such  persons  as 
would  have  held  the  same  before 
the  conveyance,  is  not  a  revoca- 
tion of  his  will,  beyond  such  spe- 
cial purpose.  S.  C.  III.  155 

14  Subsequent   marriage   and  birth 
)f  a  child  are  an  implied  revoca- 
tion of  a   will  either  of  real  or 
personal  estate.     Brush  v.  Wil- 
l-hit, IV.  506 

15  But  such  presumptive  revocation 
may  be  rebutted  by  circumstan- 
ces, ib. 

16  It  seems,  that  a  subsequent  mar- 
riage  or   subsequent   birth  of   a 
thild   alone,    will    not  amount  to 
in  implied  revocation.  ib. 

17  Implied  revocations  of  wills  are 
not  within  the  statute  of  frauds. 

ib. 

18  A  will  duly  executed,  but  revok- 
ed by  a  subsequent  marriage  and 
birth  of  a  child,  cannot  be  con- 
ceded with  a  will  subsequently 
made,  but  not  executed  with  the 
requisite  solemnities  to  pass  real 
estate,  so  as  to  constitute  a  valid 
will ;   but  the  estate  descends  to 
the  heir  at  law.  ib. 

18  Where  the  will  of  the  testator  is 
BO  ambiguously  expressed  as  to 
render  it  proper  for  the  executor 
to  take  the  direction  of  the  Court, 
the  costs  of  the  suit  will  be  order- 
ed to  be  paid  out  of  the  fund  in 
Controversy.  Rogers  v.  Ross, 

IV.  608 

20  Extreme  old    age  does  not  dis- 
qualify a  person  from   making  a 
will.       Van     Alst     v.    Hunttr, 

V.  158 

21  [t  is  sufficient,  if  the  testator  pos- 
sesses a  competent  understanding. 

V.  159 

22  A  will  and  codicil  are  to  be  ta- 
ken together,  as  parts  of  one  and 
the  same  instrument.     Westcott 
v.  Cady,  V.  334 

23  A  codicil,   with  three  competent 
witnesses,    being   executed    with 

/  all  the  solemnities  required  by  the 
statute,  may  be  a  republication  of 
a  .will,  so  as  to  give  effect  to  a  de- 
vise, otherwise  void,  on  account 
of  the  devisee  being  a  witness  to 


the     original     will.     MHOTS     v. 
White,  VI.  375 

24.  Where  an  estate  specifically  de- 
vised, is  sold  by  the  testator,  by 
an  executory  contract,  it  is  a  re- 
vocation of  the  devise  in  equity ; 
for  the  estate,  from   the   time  ol 
the  contract  of  sale,  is  considered 
as    in    the  vendee.     Walton    v. 
Walton,  VII.  2.58 

25.  A  devise  once  revoked,  expressly 
or  by  implication,  cannot  be  re- 
stored, without  a  republication  oi 
the  will.  ib 

26.  If  a  testator   conveys  the  estate 
devised,  though  he  takes  it  back 
again  by  the  same  instrument  or 
otherwise,  it  is  a  revocation  at 
law  and  in  equity,  though  he  did 
not  intend  to  revoke  his  will.     ib. 

27.  But  a  mortgage  or  charge  by  the 
testator  for  the  payment  of  debts, 
is  not   a  revocation  beyond   the 
special  purpose  of  it.  ib. 

28.  A    conveyance,    inoperative    for 
want  of  completion  or  incapacity 
of  the  grantee,  may  amount  to  a 
revocation,  if  it  shows  the  inten- 
tion of  the  testator  to  revoke  his 
will.  26. 

29.  Where  the  testator  entered  into  a 
written  contract  for  the   sale  of 
part  of  the  land  devised ;  Held,  that 
this  is  a  revocation,  pro  tanto,  in 
equity,  though  not  at  law.          ib. 

30.  And,  though  the  contract  of  sale 
was  rescinded  by  the  purchaser, 
and  the  testator,  who  was  thus  re- 
stored to  his  former  title  and  es- 
tate, died  seised  of  the  same  land  ; 
Held,  that  the  devise  was,  never- 
theless, pro  tanto,    revoked  and 
gone  forever.  ib. 

Probate  of  a  will,  vide  POWER. 

Will  offeme  covert,  under  a  marriage 
settlement,  vide  BARON  ANU 
FEME. 

Vide    DEVISE.     MORT  ;AOE,     I. 

Parol  evidence  to  explain,  &,c.  a  will, 

vide  EVIDENCE,  II. 

WITNESS. 

Vide  EVIDENCE,  III.     MORTGAGE,  I 
PRACTICE,  X. 
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